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PREFACE. 


Thb  Reports  contained  in  this  volume  comprise  the  cases 
of  Controverted  Elections  that  arose  out  of  the  General 
Election  in  1841,  and  were  decided  in  the  Session  of  1842. 
There  are  several  circumstances  connected  with  the  pro- 
ceedings on  Election  Petitions  in  that  Session,  which  are 
worthy  of  the  attention  of  the  Reader. 

This  was  the  first  General  Election  since  the  passing  of 
Sir  Robert  Peel's  Act,  which  established  new  regulations 
for  the  appointment  of  Election  Committees  and  the  trial 
of  Election  Petitions,  and  came  into  operation  at  the  end 
of  the  Session  of  1839.  The  Session  of  1842,  therefore^ 
afforded  the  first  opportunity  for  trying,  on  an  extended 
.  scale,  the  working  of  the  new  machinery. 

In  the  same  Session,  also,  the  Act  of  the  4th  &  6th  of 
Vict.  c.  57,  came  into  operation.  This  Act,  by  abolishing 
the  practice  of  Committees  requiring  the  proof  of  agency 
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to  precede  the  evidence  of  the  corrupt  acts  of  the  agents, 
removed  one  of  the  greatest  obstacles  that  had  previously 
impeded  the  investigation  of  charges  of  bribery.  The 
effect  produced  by  this  measure  was  immediate  and  com- 
plete. One  of  the  results,  attributable  principally  to  this 
alteration  in  the  mode  of  procedure,  and  also  in  part  to 
the  more  efficient  constitution  of  the  tribunal,  was  this : — 
that  the  number  of  members  who  in  the  course  of  the 
session  were  unseated  on  the  ground  of  bribery  much 
exceeded  the  usual  proportion.  During  the  Session  of 
1842,  out  of  eight  cases  proceeded  with  on  the  ground 
of  bribery,  there  were  five  (those  of  Sudbury,  Ipswich, 
Southampton,  Newcastle-under-Lyme,  and  the  Second 
Ipswich)  in  which  the  charges  of  bribery  were  prosecuted 
to  a  decision;  and  in  all  of  them  the  sitting  members 
were  declared  guilty  of  bribery  and  deprived  of  their  seats. 
The  increased  danger  of  this  result,  and  of  its  disqualify- 
ing consequences,  appears  to  have  led  in  a  great  measure 
to  those  compromises  respecting  Election  Petitions  which 
became  the  subject  of  investigation  before  the  Committee 
appointed  by  the  House  of  Commons  at  the  instance  of 
Mr.  Roebuck.  It  will  be  observed  from  the  pages  of  the 
following  Reports,  that  the  proceedings  of  the  Lewes, 
Reading,  Penryn  and  Falmouth,  and  Belfast  Committees, 
were  abruptly  terminated;  in  the  three  former  cases, 
before  the  charges  of  bribery  were  folly  disclosed  by  evi- 
dence on  the  part  of  the  petitioners,  and  in  the  last,  before 
they  were  even  opened.    The  three  first  formed  the  sub- 
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ject  of  inquiry  in  Mr.  Roebuck's  Committee.  The  Bel- 
fast case  was  investigated  by  another  and  separate  Com- 
mittee. The  petitions  complaining  of  bribery  at  the 
elections  for  Harwich,  Nottingham,  and  Bridport,  were 
also  abandoned,  before  the  time  arrived  for  trying  them^ 
on  certain  terms  of  compromise,  which  were  made  public 
by  the  evidence  given  before  Mr.  Roebuck's  Committee. 

When  the  inquiry  in  the  cases  of  bribery  depended  in 
any  degree  upon  the  construction  or  effect  of  the  Act  of 
the  4th  &  6th  of  Vict.  c.  67,  or  upon  any  other  question 
of  law,  the  Reporters  considered  themselves  justified  in 
stating  so  many  of  the  particulars  of  the  acts  of  corrup- 
tion as  were  necessary  for  understanding  the  nature  of  the 
case.  But  in  general  they  have  imitated  the  example  of 
most  of  their  predecessors,  in  not  reporting  the  cases  of 
bribery  where  they  involved  merely  an  issue  of  fact. 
They  thought  that  their  labour  would  be  more  usefully 
and  acceptably  employed  in  preparing  reports,  as  com- 
plete and  accurate  as  they  could  make  them,  of  the  dis- 
cussions that  took  place  on  matters  relating  to  the  Practice 
of  Committees,  and  the  arguments  of  counsel  on  ques- 
tions connected  with  the  Qualifications  and  Registration  of 
Electors ;  such,  in  particular,  as  were  likely  to  arise  in  the 
Courts  of  Revision,  or  to  be  brought  before  a  Court  of 
Appeal  from  the  decisions  of  the  Revising  Barristers,  the 
institution  of  which  had  been  for  some  time  in  contem- 
plation. 
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The  Reporters  cannot  conclude  these  remarks  without 
offering  some  apology  for  the  delay,  that,  from  unforeseen 
circumstances,  has  occurred  in  the  completion  of  this 
Tolume.  They  also  take  this  opportunity  of  expressing 
their  obligations  to  their  iriends,  Mr.  Edward  Grubb,  Mr. 
Boothby,  and  Mr.  Hosack,  for  their  assistance  on  several 
occasions  in  taking  notes  for  the  purpose  of  these  Reports. 


Feb,  1,  1844. 
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CONTROVERTED   ELECTIONS 


OITBRIUNBD  IN 


C|e  ifouttnni^  Vatltammt  of  tj^e  Snttett  Bingttom. 


Parliament  was  dissolved  on  the  23d  of  June, 
1841 ;  the  writs  were  issued  on  the  same  day,  and  made 

returnable  on  the  19th  of  August  following. 

The  first  session  of  the  new  parliament  began  on  the 
19th  of  August,  1841,  and  it  was  prorogued  on  the  7th  of 
October. 

On  the  24th  of  August,  it  was  ordered  by  the  House, 
that  petitions  against  the  returns  of  members  should  be 
prosecuted  within  fourteen  days  (1). 

On  the  8th  of  September  (2),  the  Speaker  laid  on  the 
table  of  the  House  his  warrant  for  the  appointment  of 
members  to  serve  on  the  General  Committee  of  Elec- 
tions (3). 

On  the  21st  of  September,  the  Speaker  stated  to  the 
House,  that  his  warrant  for  the  appointment  of  the  Gene- 
ral Committee  of  Elections  laid  on  the  table  on  the  8th  inst. 

(1)  Votet,  p.  6.         (2)  4  &  6  Vict.  c.  58,  i.  32.         (3)  Votes,  p.  67. 
VOL.  I.  B 
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not  havbg  been  disapproved  of  in  the  course  of  the  next 
three  days  on  which  the  House  met  for  the  despatch  of* 
business  had  taken  effect  as  an  appointment  of  such 
General  Committee  (1):  that  it  was  the  duty  of  the 
Speaker  to  appoint  the  time  and  place  for  the  first  meeting 
of  the  Committee  (2),  and^  under  ordinary  circumstances , 
to  appoint  an  early  day ;  but  understanding  it  to  be  the 
intention  of  the  House  that  no  proceedings  should  take 
place  for  the  trial  of  election  petitions  till  after  Christmas^ 
he  should  appoint  the  first  meeting  of  the  General  Com- 
mittee of  Elections  for  that  day  month  (3). 

The  second  session  began  on  the  3d  of  February, 
184^9  and  on  the  9th  of  February  the  Speaker  laid  on  the 
table  of  the  House  his  warrant  for  the  appointment  of 
the  following  siz  members  to  serve  on  the 

GENERAL  COMMITTEE  OF  ELECTIONS. 

Lord  Granville  Somerset,  M.P.  for  Monmouthshire. 

Sir  George  Grey,  M.P.  for  Devonport. 

Viscount  Sandon,  M.P.  for  Liverpool. 

James  Loch,  Esq.  M.P.  for  the  Wick  District  of  Burghs. 

John  Wilson  Patten,  Esq.  MP.   for  the  Northern 

Division  of  the  County  of  Lancaster. 
Sir  William  Meredyth  Somerville,  Bart.  M.P.  for 

Drogheda  (4). 

The  appointment  not  being  disapproved  of  by  the 
House  within  the  time  specified  by  the  statute,  the  ap- 

(1)  4  &  6  Vict  c.  58,  8.  22.  (3)  Votei,  p.  101. 

(2)  4  &  6  Vict.  c.  68,  s.  32.  (4)  Votes,  p.  45. 
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pointment  took  effect;  and  the  Speaker  fixed  the  17th 
day  of  February  (1)  for  the  first  meeting  of  the  General 
Committee. 

On  the  28th  of  February,  Lord  Granville  Somerset  re- 
ported to  the  House  from  the  General  Committee,  that 
the;  had  selected  the  following  twelve  members  to  be  the 

CHAIRMEN'S  PANEL  (2). 

Lord  Ashley,  M.P.  for  Dorsetshire. 

Sir  John  Yarde  Buller,  Bart.  M.P.  for  South  Devon- 
shire. 

Edward  Divett,  Esq.  M.P.  for  Exeter. 

Henry  Home  Drummond,  Esq.  M.P.  for  Perthshire. 

Benjamin  Hawes^  Esq.  M.P.  for  Lambeth. 

Sir  Edmund  Hayes,  Bart.  M.P.  for  Donegal. 

William  Goodenouoh  Hayter,  Esq.  M.P.  for  Wells. 

James  Weir  Hogg,  Esq.  M.P.  for  Beverley. 

John  Somerset  Pakington,  Esq.  M.P.  for  Droitwich. 

'Thomas  Nicholas  Redington,  Esq.  M.P.  for  Dundalk. 

Patrick  Maxwell  Stewart,  Esq.  M.P.  for  Renfrew- 
shire. 

Charles  Wood,  Esq.  M.P.  for  Halifax  (3). 

(I)  Votes,  p.  90.        (2)  4  &  5  Vict.  c.  55,  s.  43.        (3)  Votes,  p.  188. 
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CASE  I. 

GREAT  MARLOW.  184g, 

illE  Committee  was  appointed  on  the  15th  of  Marcbi 
184?,  and  consisted  of  the  following  Gentlemen  : 

Sir  John  Yarde  Bailer,  Bart,  M.P.  for  South  DevonBhire~(CHAiRMAN.) 
Sir  William  Heathcote,  Bart,  M.P.  for  North  Hampshire. 
John  Walbanke  ChilderB,  Esq.,  M.P.  for  Malton. 
Sir  Hugh  Campbell,  Bart,  M.P.  for  Berwickshire. 
Hon.  William  Francis  Cowper,  M.  P.  for  Hertford. 
Sir  John  Mordaunt,  Bart,  M.  P.  for  South  Warwickshire. 
James  Power,  Esq.,  M.  P.  for  Wexford  County. 
PetUUmeri — Electors  in  the  interest  of  Renn  Hampden,  Esq. 
^tmg  Member  petitioned  agtunst — Sir  William  Robert  Clayton,  Bart 
Onauelfor  the  Petilionen  —Mr.  Sexjt  Merewether,  Mr.  Seijt  Wrangham, 
and  Hon.  John  Talbot 
Jgen/— Mr.  William  Stephens. 
CoMueZ/or  Sir  W.  R.  Clayton— Mr.  Austin,  Q.C.,  Mr.Cockbum,  Q.C., 
and  Mr.  A.  Austin. 
Agents — Messrs.  Parkes  and  Preston. 

Upon  the  meeting  of  the  Committee  it  was  resolved,  March  16 
"  that  clauses  84,  85,  86,  87  and  88  of  4  &  5  Vict.  c.  68,  P«\inuDSTy 

'       '       '  '  reiolutioD. 

rebting  to  costs,  should  be  read  to  the  parties  before  the 
proceedings  commenced,"  which  was  accordingly  done. 
The  petition  was  then  read ;  it  was  from  electors,  and  Petition. 
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1842.  Stated,  that  at  the  last  election  for  the  borough  of  Great 
Marlow,  Renn  Hampden,  Esq.,  Thomas  Piers  Williams, 
Esq.,  and  Sir  William  Robert  Clayton,  Bart.,  were  can- 
didates ;  that,  a  poll  having  been  taken  by  the  returning 
oflScer,  Mr.  Williams  and  Sir  W.  R.  Clayton  were  declared 
by  him  to  have  the  majority  of  votes,  and  to  have  been 
duly  elected,  and  were  returned  accordingly : 
Charfe  of         "  That  before  and  during  the  said  election,  and  before, 

biibtry  , 

apiott  Sir  at,  and  during  the  poll  at  the  said  election,  the  said  Sir 
^  C  *y-  \y^  u^  Clayton  was,  by  himself  and  his  agents,  managers, 
and  friends,  guilty  of  divers  acts  of  bribery  and  corrup- 
tion, in  order  to  corrupt  and  procure,  and  did  by  himself 
and  his  agents,  friends,  managers,  and  other  persons  em- 
ployed in  his  behalf,  by  gifts,  presents,  money,  rewards, 
and  promises,  offers,  agreements,  and  securities  for  money, 
gifts,  and  rewards,  and  by  threats,  intimidation,  promises, 
undue  influence,  and  divers  other  corrupt  and  illegal 
practices,  acts,  and  means,  corrupt  and  procure  divers 
persons,  having  or  claiming  to  have  votes  at  such  elec- 
tion, to  give  their  votes  in  favour  of  the  said  Sir  W.  R. 
Clayton,  and  to  forbear  to  give  their  votes  in  favour  of  the 
said  Renn  Hampden ;  that  the  said  Sir  W.  R.  Clayton, 
by  the  said  corrupt  and  illegal  practices,  was  and  is 
wholly  disabled  and  incapacitated  and  ineligible  to  serve 
in  this  present  parliament  for  the  said  borough,  and  the 
return  of  the  said  Sir  W.  R.  Clayton  was  and  is  wholly 
null  and  void.'' 
Majority  of  The  petition  then  stated,  that  the  majority  in  favour  of 
ClaytoD  '  Sir  W.  R.  Clayton  was  only  an  apparent  and  colourable 
onlf"™  *  majority,  inasmuch  as  the  votes  of  divers  persons  were 
accepted  and  recorded  for  him,  who  were  not  legally 
entitled,  and  had  no  lawful  right  to  vote  at  the  election, 
and  that  the  real  majority  of  good,  valid,  and  legal  votes 
polled  at  the  election  was  in  favour  of  Mr.  Hampden  over 
Sir  W.  R.  Clayton. 
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The  petition  further  stated,  that  divers  persons,  di»-      184S. 
qualified  on  the  several  grounds  therein  set  forth,  voted  dwwTpwT 
for  Sir  W.  R.  Clayton,  and  "divers  other  persons  who  tons  toted 
had  received  bribes  or  rewards,  or  promises  of  rewards,  weie  db- 
in  order  to  procure  them  to  vote,  or  to  forbear  to  vote,  2c!renil   *" 
or  for  voting  or  forbearing  to  vote  at  the  said  election,  ground*. 
and  were  thereby  or  otherwise,  by  virtue  of  the  provisions  others  for 
of  the  several  statutes  made  for  preventing  corrupt  prac-      ^' 
dees  and  securing  the  freedom  of  elections,  disqualified 
from  voting  thereat  :*' 

*'  That  by  reason  of  the  premises,  and  various  other  sir  w.  r. 
irregularities  and  illegal  proceedings,  the  said  Sir  W.  R,  ^ajJlJ^'oi,. 
Clayton  obtained  the  said  apparent  and  colourable  ma-  ^^^^^  yJ  >'- 

.     .  -  .,«»▼,  1  1  .     .       regularities 

jonty  over  the  said  R.  Hampden,  whereas  the  majonty  and  illegal 
of  legal  electors,  and  of  good  and  legal  voters,  was  in  !^^^' 
favour  of  the  said  R.  Hampden,  and  the  said  return  is 
illegal  and  erroneous,  and  ought  to  be  corrected  and 
amended,  or  the  said  election  declared  null  and  void  so 
far  as  regards  the  said  Sir  W.  R.  Clayton." 

And  the  prayer  of  the  petition  was,  "  that  the  said  Prayer. 
election  of  the  said  Sir  W.  R.  Clayton  may  be  declared 
null  and  void,  and  that  the  name  of  the  said  Sir  W.  R. 
Clayton  may  be  erased  from  the  return,  and  that  the 
name  of  the  said  R.  Hampden  may  be  substituted  therein, 
instead  of  the  name  of  the  said  Sir  W.  R.  Clayton,  or 
that  the  said  election  and  return  may  be  declared  null 
and  void  so  far  as  regards  the  said  Sir  W.  R.  Clayton, 
and  that  such  further  and  other  relief  may,  &c." 

Mr.  Serjt.  Merewether,  on  the  part  of  the  petitioners, 
opened,  first,  a  case  of  scrutiny ;  and,  secondly,  a  case 
of  bribery  against  the  sitting  member,  Sir  W.  R.  Clayton, 
by  himself  or  his  agents. 

He  then  proceeded  to  state  that  there  was  a  third  and  Where  it  is 
distinct  case,  which  the  petitioners  would  probably  have  Mt^Lidean 
to  prosecute  before  the  Committee,  viz.  that  the  election  «^«^^'°°  <*^ 
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1843.  was  void  and  must  be  set  aside  on  the  ground  that  it 

the  ground  ^^^  *  ^^^^  election,  having  been  controlled  by  briberj 

that  it  was  corruption.     It  is  a  first  and  essential  principle  oi 

being  cod-  Constitution,  traced  in  the  earliest  statutes,  and  for 

bribery,  It  P^''^  ^f  ^^e  common  law,  that  elections  should  be 

wn^'ihe  "^^^  statutes   against  bribery  did    not  make   bribe 

petitioner,     crime  or  take  from  it  any  of  its  consequences,  they 

ID  his  opeo-  ,  ,  , 

iDff.tospe-   imposed  fresh  penalties  on  the  guihy  parties;  and  to 

ticuiar^cwes  courage  the  offence,  avoided  elections  where  briberj 
he  iDten7  P"^^^®^  ^^  ^^^^  "^^^"^  committed  by  the  member  retui 
toproTein  But  elections  were  annulled  by  statute  only  by  W2 
hiscaU^  punishing  the  person  impUcated  in  and  profiting  b; 
does^t**  offence ;  and  not  on  the  ancient  principle  of  law, 
■eek  to        there  was  no  freedom  of  choice.     That  principle 

charge  the  .,  ,.,,  ^^11  • 

situngmem-  neither  abridged  nor  extended  by  those  statutes,  th< 

otbeHn"^    in  practice  they  have  much  affected  the  proceeding: 

dividual  in    fore  Committees  upon  charges  of  bribery  to  avoid 

with  tions.      In  such  cases  bribery  has  been  treated  a 

^'       offence  imputed  to  the  sitting  member,  and  except  he 

connected  with  it  personally  or  through  the  mediui 

agency,  evidence  of  it  has  been  nearly  universally  rejei 

and  inquiry  prevented.     The  proof  of  agency  has  al 

been  an  obstacle  to  investigation,  but  Committees  so 

as  they  conducted  their  proceedings  with  the  obje< 

view  of  avoiding  elections  on  the  ground  of  persona 

linquency  of  individuals,  found  themselves  bound  by  ] 

ciples  of  evidence  sanctioned  by  the  courts  of  law. 

But  in  seeking  to  annul  an  election  on  the  print 
that  it  was  not  a  free  election,  which  it  is  contends 
open  to  the  petitioners,  it  is  only  necessary  to  show 
corrupt  influences  prevailed  so  as  to  prevent  a  free  cli 
at  the  election,  and  there  is  no  need  of  showing  that 
sprang  from  the  sitting  member  or  any  other  indivic 
so  as  personally  to  affect  him.  There  is  no  prin< 
more  important  therefore  to  purity  of  election,  for  it  al 
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an  inquiry  to  take  place  into  the  conduct  of  the  election,     1842. 
without  the  impediment  presented  by  the  collateral  issue 
of  agency.     The  difficulties  practically  resulting  from  the 
doctrine  of  agency  in  such  cases  cannot  be  exaggerated, 
and  it  is  time  that  Committees  should  escape  from  them,  by 
asserting  the  authority  they  undoubtedly  possess,  by  the 
constitution   and    by   principles   of  law,  of  determining 
whether  elections  are  valid  or  not  as  being  free  or  con- 
trolled, without  making  the  object  of  their  inquiry  the 
misconduct  or  criminality  of  particular  individuals.     Com- 
mittees selected  under  the  new  and  improved  system  may, 
without  being  accused  of  paying  insufficient  regard  to 
past  decisions,  adopt  principles  for  their  guidance  more 
consonant  with  the  object  for  which  those  tribunals  have 
been  altered.     The  principle  now  asserted,  however,  is 
not  without  precedent.     In  the  Liverpool  case,   1831, 
where  the  petitioners  never  pretended  to  bring  the  bribery 
home  to  the  candidates  or  their  agents,  that  intention 
being  disavowed  at  the  commencement  of  the  proceedings, 
it  was  shown  that  bribery  existed  to  an  enormous  extent, 
sufficient  to  control  a  numerous  constituency,  and  the 
election  was  set  aside  by  the  Committee  on  the  ground 
that  it  had  not  been  free.    In  the  present  case,  the  number 
of  electors  being  small,  not  exceeding  400,  and  the  ma- 
jority of  Sir  W.  R.  Clayton  only  one  over  Mr.  Hampden, 
it  is  clear  that  a  very  small  amount  of  bribery  would 
destroy  all  freedom  of  election.    The  petitioners  are  now 
b  a  situation  to  prove  a  case  of  general  bribery  sufficient 
to  destroy  that  majority,  and  to  prove  therefore  that  the 
election  was  under  the  control  of  corruption.    As  the 
evidence  in  support  of  part  of  the  petitioners'  case,  how- 
ever, will  not  be  directed  against  the  sitting  member  or 
his  agents,  or  any  other  individual  in  particular,  it  is  not 
necessary  to  state  the  facts  it  is  intended  to  prove  in  sup- 
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184>S.     poi^^  of  1^  And  to  which  the  Committee  will  be  prepared 
to  apply  the  principle  now  asserted. 

Mr.  Austin. — The  practice  is,  that  a  party  is  bound  by 
his  opening)  which  is  notice  to  the  other  side  of  the 
charges  they  are  to  prepare  themselves  to  meet.  Unless 
the  opening  amounts  to  such  notice^  the  charges  cannot 
be  gone  into.  It  is  a  rule  of  the  greatest  practical  utility ; 
it  prevents  surprise,  and  it  places  both  parties  on  an  equal 
footing  before  the  Committee.  In  the  case  of  a  scrutiny 
a  general  opening  is  dispensed  with,  not  on  principle  how- 
ever, but  for  convenience,  and  mostly  by  arrangement  be- 
tween the  parties.  But  when  the  sitting  member  is  to  be 
affected  by  general  charges  in  the  case  of  the  petitioner, 
or  the  petitioner  by  the  defence  or  recrimination  of  the 
sitting  member,  the  invariable  practice  is  to  require  the 
charges  to  be  given  with  all  necessary  detail  to  allow  them 
to  be  met.  In  this  case  the  other  side,  in  opening  charges 
of  bribery  against  the  sitting  member,  as  a  matter  of 
course  stated  the  particulars  to  the  Committee.  But  it 
is  said,  that,  where  the  case  to  be  proved  does  not  affect 
the  sitting  member  personally  or  through  his  agents,  there 
is  no  reason  for  disclosing  the  matter  to  be  proved,  until 
the  evidence  itself  is  laid  before  the  Committee.  As 
to  the  doctrine  respecting  avoiding  the  election  on  the 
ground  that  there  was  no  freedom  of  choice,  that  will  be 
considered  at  the  proper  time.  But  if  such  a  case  is  to  be 
raised  at  all,  the  sitting  member  must  necessarily  answer 
it.  Whatever  the  issue  before  the  Committee  involving 
the  validity  of  the  election  may  be,  the  sitting  member 
must  be  a  party  to  it,  and  have  the  right  therefore  to  de- 
fend his  interests.  Unless  he  is  apprised  of  what  the 
case  is  that  is  to  deprive  him  of  his  seat,  how  can  he  possi- 
bly be  prepared  to  meet  it  ?  If  the  necessary  information 
is  withheld  he  will  be  taken  by  surprise,  and  the  Com- 
mittee, if  it  adjudicate  at  all  under  such  circumstances. 
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will  decide  ex  parte.  The  nature  of  the  charge  can  184S. 
make  no  difference,  so  long  as  it  is  to  be  met.  The 
sitting  member  cannot  defend  his  seat*  nor  the  committee 
do  justice,  unless  the  ordinary  rule  maintained  in  every 
court  of  law,  that  a  party  is  to  know  what  he  is  called 
upon  to  answer,  is  adhered  to  upon  the  present  occasion. 

Mr.  Serjt.  Merewether. — The  distinction  is  clear  be- 
tween the  case  where  the  particulars  of  the  charge  are  to 
be  given,  and  where  they  may  be  withheld.  If  the  charge 
affect  any  given  individual,  he  is  entitled  to  every  infor- 
mation necessary  for  repelling  it.  But  when  the  charge 
does  not  affect  individuals,  and  only  circumstances  are 
given  in  evidence,  which  show  the  prevalence  of  acts  in- 
consistent with  the  freedom  of  election,  there  is  in  fact  no 
party  to  meet  the  charge,  and  no  one,  therefore,  to  whom 
it  is  necessary  to  give  previous  notice  of  it.  In  such  a  case 
mconvenience  cannot  arise  to  any  one;  whilst  the  greatest 
mischief  might  result  from  a  partial  and  imperfect  state- 
ment of  facts  beforehand,  when  they  can  only  be  properly 
understood  from  the  mouths  of  the  witnesses.  It  is  said 
that  the  sitting  member  is  the  real  defendant  in  the  case, 
which  it  is  suggested  may  hereafter  be  gone  into ;  that  he 
ii  interested  in  defending  the  election  in  any  case,  and  is 
therefore  to  be  considered  as  the  individual  attacked. 
But  he  is  not  interested  in  the  eye  of  the  law ;  sitting  in 
parliament  is  a  duty  and  an  obUgation  imposed  upon  him 
by  his  constituents,  and  is  not  a  personal  interest,  as  is 
proved  by  the  earlier  history  of  the  representation. 

The  Committee,  upon  deliberation,  resolved ;  ''  that, 
the  counsel  for  the  petitioners  having  stated  it  to  be  his 
intention  to  prove  bribery  against  certain  voters,  with  the 
view  of  rendering  the  election  null  and  void,  on  the  ground 
of  general  bribery  and  corruption,  it  is  necessary  for  him 
in  his  opening  speech  to  specify  the  cases." 

The  scrutiny  was  then  proceeded  with. 
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1842. 


March  17. 
Tbe  voter 


JAMES  LEE'S  CASE. 

The  voter  was  registered  for  a  "  House,  Well  End;" 
was  regis-    and  was  objected  to  on  the  ground  that  he  had  ceased  to 

tered  for  .  .  ,        .  ^         •  • 

premises  occupy  the  premises  since  the  tune  of  registration. 
of  a'houw  '^^^  premises  forming  the  qualification  on  the  register, 
and  shop,  consisted  of  a  house,  yard,  stable,  and  garden,  within  the 
and  garden,  same  curtilagc  and  occupied  together,  in  Great  Marlow 
managing*'  Well  End.  The  voter  had  for  several  years  carried  on  the 
onhe"ho**  business  of  a  grocer  in  this  house;  the  shop  being  managed 
and  living     by  his  unmarried  daughter,  who  lived  with  him.     Some 

inthehouse,     .         •     /.  «  .-■*»•  •         •      «io^/\    i  t 

but  the  vo-  time  before  the  period  of  registration  m  1840,  he  took  a 
residing*^^    house  in  Little  Marlow  Well  End,  where  he  carried  on 

elsewheie;    another  business,  that  of  timber  dealer,  and  went  to  reside 

alter  the  re- 

gistration.     there  together  with  his  wife;  retaining,  however,  his  house 

narritt^  ^^  Great  Marlow  Well  End,  and  his  daughter  continuing 
h°**h*'V°d  ^^  '^^®  *"  ^^^^  house,  and  to  conduct  the  grocery  business 
lived  in  the  for  him.  The  voter  was  himself  the  owner  of  the  pre- 
out  payintr  mises  in  Great  Marlow  Well  End.  He  was  rated  for 
I^?eV.Vn*d     ^b®™  ^"  ^b®  ^^^^^  ^^  ^P"*'  August,  and  October,  1840. 

the  business  Towards  the  close  of  that  year,  the  voter's  daughter  mar- 
was  trans-  ,  , 
ferred  to  the  ried  William  Wigginton,  who  came  and  lived  with  her  in 

who  was      ^he  house.     And  after  that  event,  her  father  retired  from 

rated  for  the  jjje  grocery  business,  and  her  husband  being  engaged  in 

some  of  the   another  occupation,  the  shop  was  conducted  by  her  in  her 

niturere-'    husband*s  name.    On  the  24th  December,  1840,  the  ne- 

the'house*     cessary  licence  for  the  business  was  taken  out  in  Wiggin- 

he  slept        ton's  name :  his  name  was  substituted  for  the  voter's  over 

there  occa- 
sionally,      the  shop  door :  and  in  the  rate  of  January,  1841,  Wig- 

Snned*to°°"  ginton  was  rated  for  the  house,  as  he  was  again  in  that  of 

Sb'^^Mir  °^  -^P^l  ^"  ^^^  same  year.     Still,  furniture  of  the  voter's 

and  stable:  remained  in  the  house;  he  slept  there  occasionally,  when- 

that  he  con-  ever  he  came  to  the  town  on  business  and  was  detained 

^mpl^ihe    there;  the  stable  was  used  for  his  horses;  and  in  the 

registered     yard  he  kept  timber  belonging  to  his  other  business ;  and 

premises,  so 

as  to  be  entitled  to  vote. 
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neither  his  daughter  or  her  husband  paid  any  rent  to  184£. 
iin.  From  the  entry  in  the  excise  books^  made  on  taking 
out  the  licence  in  Wigginton's  name^  it  appeared  that  it 
was  signed  by  him,  and  applied  specifically  to  **  two  rooms, 
the  shop  and  room  over  the  shop,  in  my  dwelling-house  in 
Great  Marlow  Well  End."  This,  however,  was  precisely 
similar  in  its  terms  and  form  to  that  before  made  by  the 
voter. 

Mr.  Austiuj  in  support  of  the  vote,  contended,  that  the 
permissive  use  of  the  shop  and  another  room,  which 
Wigginton  and  his  wife  enjoyed  for  the  purposes  of  the 
business,  did  not  amount  to  an  occupation  of  the  premises, 
and  that,  notwithstanding  this  arrangement,  the  voter  con- 
tmued  substantially  the  occupier.  There  were  three  cir- 
cumstances from  which  an  inference  might  possibly  be 
drawn,  that  the  voter  had  ceased  to  occupy,  and  that  the 
occupation  was  transferred  to  Wigginton  and  bis  wife: 
the  entry  in  the  excise  books  by  Wigginton ;  the  substitu- 
tion of  his  name  over  the  door  for  that  of  the  voter;  and 
the  alteration  of  the  rating  into  Wigginton's  name.  But, 
notwithstanding  these  circumstances,  the  voter  continued 
m  the  actual  occupation  of  every  part  of  the  premises ;  of 
the  house,  by  sleeping  there  occasionally,  and  by  his  fur- 
niture which  remained  there ;  of  the  stable,  by  his  horses; 
of  the  yard,  by  the  timber  which  he  kept  there  for  the 
purposes  of  his  other  business.  And  this  was  the  very 
manner  in  which  he  had  occupied  the  premises  at  the  time 
of  the  registration,  having  gone  to  live  with  his  wife  at 
Little  Marlow  Well  End,  before  the  registration  in  1840, 
yet  no  objection  was  taken  on  this  ground  at  the  registra- 
tion. The  only  change  that  ensued  upon  his  daughter's 
marriage  was,  that  the  business  was  transferred  to  Wig- 
gbton  and  his  wife  ;  but  all  the  essential  circumstances  of 
occupation  by  the  voter  remained  the  same  as  before. 
And   the  circumstances  which  appeared   to  indicate  a 
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1842.     change  in  the  occupation,  would,  if  carefully  examinedi 

be  found  not  inconsistent  with  a  substantial  occupation 

by  the  voter. 

1 .  The  entry  in  the  excise  books  in  Wigginton's  name 
was  merely  a  necessary  step  required  by  the  Excise  Act, 
7  &  8  Greo.  IV.  c.  53,  for  the  purpose  of  obtaining  a 
licence,  to  carry  into  effect  the  arrangement  by  which 
the  voter  retired  from  the  business,  and  to  enable  his 
daughter  to  continue  it,  notwithstanding  her  marriage. 
The  application  which  Wigginton  made  on  this  occa* 
sion,  was  for  a  licence  to  carry  on  the  business  in  two 
specified  rooms,  *'  the  shop  and  room  over  the  shop." 
And  though  it  expressed  them  to  be  ''in  my  dwelling- 
house,  &c."  yet  the  shop  at  Great  Marlow  where  he  and 
his  wife  lived,  and  where  his  wife  managed  the  business, 
might  for  this  purpose  be  naturally  and  popularly  called 
his  house.  And  for  the  purposes  of  the  excise  regula* 
tions,  it  was  irrelevant  whether  the  house  was  his  own  or 
not,  as  he  was  only  required  to  specify  the  room  where 
the  exciseable  articles  were  kept,  and  which  the  excise 
officer  would  have  authority  to  enter. 

2.  The  change  of  the  name  over  the  shop  was,  accord- 
ing to  the  regulations  of  the  excise,  necessarily  conse- 
quent on  the  change  in  the  licence,  as  the  act  required 
that  the  person's  name  should  be  placed  '^  over  one  of 
the  rooms  licensed  ;'*  and  this  proceeding,  therefore,  Kke 
the  former,  was  merely  a  requisite  step,  in  order  to  carry 
into  effect  Mrs.  Wigginton's  arrangement  with  her  father. 

3.  The  alteration  of  the  name  in  the  rating  might 
likewise  be  considered  as  a  natural  consequence  of  the 
arrangement  between  the  voter  and  his  daughter.  As 
her  father  resigned  the  business  to  her,  and  did  not 
charge  her  with  any  rent,  it  was  reasonable,  she  said,  that 
her  father  should  not  pay  the  rates,  and  therefore  caused 
herself  to  be  rated.     But  the  fact  of  the  change  in  the 
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radog  does  not  in  itself  affect  the  state  of  the  case ;  the  184S. 
rating  not  being  an  essential  ingredient  in  the  qualifica- 
tioo,  but,  like  the  residence  of  freemen  since  the  Reform 
Act,  only  a  preliminary  requisite  to  entitle  the  party  to 
be  registered ;  and  the  fact  being  adduced  only  as  pre- 
sumpdve  evidence  of  a  change  in  the  occupation  (a  pre- 
sumption here  rebutted  by  the  other  circumstances )9  and 
not  as  itself  constituting  any  alteration  in  the  essential 
particulars  of  the  quaUfication. 

It  might  further  be  observed,  that  the  voter  could  not 
lose,  unless  Wigginton  at  the  same  time  gained,  the 
title  to  be  registered  as  occupier  of  this  house.  But 
Wigginton  certainly  did  not  occupy  the  premises  as 
owner,  for  they  belonged  to  the  voter;  and  there  was 
nothing  to  show  that  Wigginton  filled  any  part  of  the 
character  of  a  tenant  to  the  voter,  or  that  he  and  his  wife 
had  anything  more  than  the  voter's  permission  to  use  a 
portion  of  the  premises  for  the  purposes  of  the  business ; 
and  this  would  not  at  all  interfere  with  their  occupation 
by  the  voter,  or  in  any  degree  affect  the  validity  of  hb 
qualification. 

Mr.  Talboi,  against  the  vote,  admitted  that  if  Wig- 
ginton and  his  wife  were  to  be  considered  merely  as 
lodgers  in  thb  house,  of  which  the  voter  was  the  owner, 
the  voter  would  retain  his  qualification,  but  contended 
that  the  position  ia  which  they  stood  was  essentially  dif- 
ferent firom  that  of  lodgers.  It  might  be  conceded  that 
op  to  October,  1840,  when  the  voter  was  for  the  last 
time  rated  in  respect  of  these  premises,  the  voter  had 
occupied  them  by  himself  or  his  servants,  or  at  any  rate 
by  his  goods.  But  after  that  period  a  substantial  change 
in  the  occupation  took  place,  that  effected  a  material 
alteration  ia  his  qualification.  On  bis  daughter's  mar- 
riage, when  he  gave  up  the  business,  her  residence  in  the 
premises  was  no  longer  for  the  purposes  of  Us  business, 
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1842.  the  stock  in  trade  was  no  longer  his,  being  transferred  to 
her  and  his  son-in-law.  Independently  of  this,  the  entry 
in  the  excise  book,  and  the  new  licence,  appeared  to  be 
conclusive  as  to  the  fact  of  occupation;  the  object  of 
that  proceeding  being  to  ascertain  the  actual  occupier  of 
the  premises,  as  the  party  responsible  for  the  introduc- 
tion of  illegal  goods.  The  form  of  the  entry  for  Wig- 
ginton's  licence,  was  precisely  similar  to  that  of  the 
Yoter*s.  Two  rooms  only,  and  the  same  two  rooms,  the 
shop  and  room  over  the  shop,  are  entered  in  the  one  as 
well  as  the  other.  No  inference,  therefore,  could  be 
drawn  from  the  exclusive  entry  of  two  rooms  only,  so  as 
to  make  a  distinction  between  the  cases.  And  as  in  the 
voter's  entry  the  house  is  described  as  his  dwelling-house, 
so  likewise  it  is  called  that  of  Wigginton  in  his  entry,  and 
it  must  be  presumed  in  the  same  sense.  The  inference 
of  continuing  occupation  that  had  been  attempted  to 
be  drawn  from  the  circumstance  of  the  voter's  furniture 
remaining  in  the  house,  might  be  met  by  the  more  than 
countervailing  inference  of  the  completeness  of  the  disposi- 
tion that  it  is  evident  the  voter  intended  to  make  in  favour 
of  his  daughter.  And  though  it  appeared  that  the  voter 
used  the  yard  for  the  deposit  of  goods  relating  to  his  trade, 
yet  they  were  of  inconsiderable  value,  his  principal  place 
of  business  being  at  his  dwelling  in  Little  Marlow  Well 
End.  But  even  if  the  voter  still  retained  the  occupation  of 
this  part  of  the  premises,  the  occupation  of  the  other  part 
being  transferred  to  Wigginton,  such  partial  change  would 
be  equally  fatal  to  the  validity  of  bis  qualification,  as  if  he 
had  relinquished  the  whole.  And  though  Wigginton  may 
not  have  gained  the  qualification,  it  did  not,  as  had  been 
argued,  necessarily  follow  that  the  voter  had  not  lost  it, 
as  it  might  very  well  happen  that  in  a  house,  though  occu- 
pied, and  of  sufficient  value  to  confer  the  franchise,  there 
ahould  be  no  occupier  entitled  to  be  registered.    In  order. 
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therefore,  to  deprive  the  voter  of  the  qualification,  it  was     184@. 
unnecessary  to  show  that  such  an  occupation  had  been 
transferred  to  Wigginton  as  would  give  him  a  right  to  vote. 
The  Committee,  after  deliberation,  resolved  that  the 
vote  was  good. 


SAMUEL  BARNES'S  CASE.  Af«rcU7 

and  18. 

The  voter  was  registered  for  a  "House,  Saint  Peter  The  voter 
Street,"  and  voted  at  the  election  for  the  sitting  mem-  houM,  gar- 
ber.  The  objection  taken  to  his  vote  by  the  petitioners  Jn^'cotch*- 
was,  that  he  had  lost  his  qualification  by  having  ceased  *»o"8e,  but 
to  occupy  at  the  time  of  the  election,  the  premises  for  tered  for 
which  he  was  registered.  ooiy^'After 

The  voter  and  his  family  have  for  many  years  resided  J*»«/«S»»- 
in  the  house  in  question,  to  which  there  is  a  garden,  before  the 
stable,  and  coach-house  attached.     The  voter  holds  the  let  to  W.. 
situation  of  a  yeoman  of  the  guard,  which  requires  his  JJiJh^thee'x- 
occasional  though  not  constant  presence  in  town  during:  ception  of  a 

,  .  ®  ^  ,  ®   bed  room, 

the  spring.     In  1841,  from  the  first  week  in  April  till  andcerta'm 
after  the  election,  the  voter  and  his  family  resided  at  taintng*arti- 
Paddington.     Early  in  April  the  voter  let  his  house,  with  f  "/**,J°^^' 
the  exception  of  a  bed  room,  wine  cellar,  and  certain  clo-  and  his  fa- 
sets,  which  he  retained,  as  furnished  lodgings  to  a  family  furni'shed 
of  the  name  of  Wheeler  for  three  months,  which  expired  f^f|JI|* 
after  the  election ;  the  Wheelers  took  possession  on  the  months, 

which  ex- 

lOth  of  April,  and  remained  till  the  end  of  the  three  pireri  after 
months.     The  garden,  stable,  and  coach-house,  with  a  The\ote'°" 
large  room  over  the  latter,  were  not  let  with  the  house,  but  ^^^^}^^^  *'»® 

^  ^  '  garden,  sla- 

vere  retained  by  the  voter.   A  female  servant  of  the  voter,  ble,  and 
the  cook,  continued  in  the  house  during  the  whole  of  the  house,  and 
time  the  Wheelers  occupied  it.    This  servant,  who  was  J^Jglie  uso 

of  the  bed 
raoo,  though  cot  to  sleep  in  it.    A  servant  of  the  voter  s  continued  in  the  house  during  the 
three  months,  and  her  services  were  let  with  it.    W.  did  not  give  up  possession  to  the  voter 
mi  after  the  election.    The  Committee  determined  that  the  vole  was  Ud. 
VOL.  I.  C 


18  ELECTION  CASES. 

1842.     called  in  support  of  the  vote,  stated  that  she  had  lived 
with  the  voter,  her  master,  two  years ;  that  in  1840  he  let 
the  house  for  three  months  in  the  spring  to  a  family  in 
the  same  way  as  it  was  let  to  the  Wheelers;  that  on  both 
occasions  she  remained  in  the  house ;  that  her  wages  for 
those  periods  were  paid  by  the  voter,  and  that  she  received 
nothing  from  the  families  who  lodged  in  the  house,  except 
a  small  gratuity  on  account  of  extra  trouble.    It  appeared 
from  other  evidence  that  the  agreement  between  the  voter 
and  the  Wheelers  was,  that  for  a  certain  sum  they  were 
to  have  the  house  for  three  months,  and  that  the  use  of 
the  servant  was  agreed,  after  some  discussion,  to  be  in- 
cluded in  the  amount.     It  appeared  that  she  acted  as  the 
servant  of  the  Wheelers  whilst  they  were  in  the  house* 
During  the  three  months  in  question  the  voter  went  from 
Paddington  to  Great  Marlow  several  times;   on  these 
occasions  he  slept  at  the  house  of  a  friend,  but  went 
every  morning  to  the  bed  room  he  had  retained  in  bb 
own  house,  for  the  purpose  of  washing  and  dressing.    On 
one  occasion,  after  the  election,  the  voter  slept  in  that 
room,  but  by  the  permission  of  the  Wheelers.     The  room 
at  all   other  times  during  the  three  months  was  kept 
locked,  the  voter  or  the  servant  keeping  the  key.     The 
closets  retained  by  the  voter  were  kept  locked  by  him 
during  the  whole  of  the  three  months ;  on  one  occasion  he 
sent  the  servant  to  one  of  them  for  some  small  article ;  in 
one  of  them  were  the  plate  and  linen  belonging  to  the 
house,  and  in  the  others  things  belonging  to  the  voter's 
family.     The  garden  was  kept  in  order  at  the  expense  of 
the  voter,  and  vegetables  were  sent  from  it  to  him  in 
town ;  the  Wheelers  being  permitted  to  take  some  of  the 
inferior  vegetables.     But  the  agreement  respecting  the 
garden  was  that  it  was  not  to  be  let  with  the  house.     In 
the  large  room  over  the  coach-house  the    voter    kept 
various  articles  of  property  during  the  whole  of  the  three 
months  in  question. 
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Mr.  Austin,  in  support  of  the  vote. — The  sole  question  1842. 
is,  whether  the  voter  occupied  the  house  within  the  mean- 
iiig  of  the  S7th  section  of  the  Reform  Act,  during  the 
tune  it  was  let  to  the  Wheelers.  There  can  be  no  doubt 
}f  the  house  being  occupied  during  that  period,  and, 
noreover,  that  it  was  occupied  either  by  the  Wheelers  or 
}j  the  voter.  The  Wheelers  were  mere  lodgers  ;  and  in 
10  respect  can  they  be  said  to  have  *' occupied"  the  house 
b  the  sense  in  which  that  word  is  used  in  the  27th  section, 
rhe  voter  was  rated  for  the  house  during  that  period;  at 
least  that  must  be  taken  for  granted,  as  the  contrary  is 
Dot  attempted  to  be  shown.  If,  however,  he  was  rated, 
it  must  have  been  because  he  was  the  beneficial  occupier, 
and  if  so  he  was  entitled  to  vote  at  the  election. 

By  the  18th  section  of  the  Reform  Act^  no  person  is  en- 
titled to  vote  for  a  county  in  respect  of  freehold  lands  and 
tenements  under  a  certain  value,  except  he  shall  be  in  the 
"actual  and  bond  Jide  occupation"  of  them,  or  except 
diey  come  to  him  in  the  manner  specified  by  the  Act. 
But  by  the  37th  section,  which  relates  to  borough  voters, 
the  language  is,  that  every  person  of  full  age  "  who  shall 
occupy,"  as  owner  or  tenant,  any  house,  &c.  shall  under 
certain  conditions  be  entitled  to  be  registered,  and  to 
vote.  In  the  case  of  counties,  the  legislature  has  been 
careful  to  define  the  occupation ;  for,  the  object  being  to 
ezdude  mere  legal  or  constructive  occupation  where  the 
property  was  of  small  amount,  in  order  to  counteract  the 
manufacture  of  fraudulent  votes,  an  ^'actual  and  bond 
fide'*  occupation  is  required.  But  in  the  case  of  boroughs, 
where  it  was  not  necessary,  to  guard  against  a  similar  fraud, 
diat  a  voter  should  possess  the  more  strict  kind  of  occu- 
pation, no  qualifying  words  are  added.  In  the  case  of  Rex 
r.  SL  Nicholas,  Rochester  (l),  the  Court  of  King's  Bench 
beld,  that  the  words  '^  actually  occupied,"  used  in  the 

(I)  5B.&Ad.219. 
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184^.  1  WiU.  IV.  c.  18,  for  regulating  the  settlement  of  the  poc 
by  renting  and  occupying  tenements,  mean  an  occupatic 
in  fact.  The  Court  said,  "  the  word  ^actually'  must  hv 
effect  given  to  it ;  and  giving  the  word  full  effect,  it  mu 
mean  occupation  in  fact,  as  distinguished  from  construed 
occupation.  The  words  ^actually  occupied'  put  an  end 
all  question.'*  Of  the  meaning  of  the  expression  ^'acti 
occupation"  in  the  18th  section  of  the  Reform  Act,tbe] 
fore,  there  can  be  no  doubt ;  meaning  must  be  given 
''  actual,"  and  that  meaning  must  be  occupation  in  fact 
opposed  to  constructive  occupation.  And  the  use  of  i 
word  '^  occupation  "  in  the  27th  section,  without  a 
limitation  or  restriction,  leaves  it  with  its  full  legal  imi 
cation ;  and  it  will  be  satisfied  therefore  by  construct! 
as  well  as  by  actual  occupation.  Unless  the  full  kj 
meaning  is  given  to  occupying  in  this  section,  the  woi 
''actual  and  bond  Jlde"  preceding  ^' occupation "  in  1 
18th  section,  must  be  taken  to  be  insensible,  and  creati 
no  particular  stringency ;  and  the  occupation  required 
counties  and  boroughs  would  be  precisely  the  same. 

Now  there  can  be  no  question  in  this  case  of  the  faci 
the  occupation  of  the  house  by  the  voter  in  the  more  < 
tended  meaning  of  occupation  in  the  27th  section.  I. 
is  not  altogether  clear  from  the  state  of  the  evidence  tl 
he  had  not  actual  occupation  of  a  sufficient  portion  of  \ 
house  to  enable  him  to  vote,  without  resorting  to  o 
structive  occupation  of  the  rest.  That  he  retained  p 
of  the  house  is  abundantly  made  out ;  in  the  house  its 
he  retained  a  bed-room  and  several  closets ;  he  also 
tained  the  garden  and  outbuildings,  which,  lying  wit) 
the  curtilage,  are  comprised  in  the  qualification  specif 
in  the  register.  The  Committee,  without  evidence  tl 
the  value  of  the  part  of  the  qualification  retained  by  t 
voter  was  under  10/.  per  annum,  will  not  assume  it  to  hf 
been  deficient.   2.  Then  as  to  the  constructive  occupati 
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the  rest  of  the  house,  it  cannot  be  contended  that  per«      1842. 
al  residence  or  occupation  is  required.     In  Reg.  v.  St.  ' 

ry  Kaleadar  il\  it  was  held  that  the  mere  keeping 
goods  in  a  house  is  a  sufficient  occupation  for  the 
pose  of  gaining  a  settlement  under  6  Geo.  IV.  c.  57, 
In  that  case.  Lord  Denman,  C.  J.  expressly  said, 
man  might  occupy  by  bales  of  goods;*'  and  Mr.  Justice 
eridge  said,  '^  suppose  he  had  gone  away,  without  any 
m§M  reveriendi,  but  had  left  a  person  on  the  premises ; 
U  not  that  have  been  an  occupation  ?  And,  if  so,  may 
not  occupy  in  the  same  manner  by  his  goods?"  But 
hat  case,  the  tenant  quitted  the  premises,  not  only 
lout  any  animus  reveriendi,  but  he  offered  the  key  to 
hindlady,  which  she  would  not  receive  till  the  end  of 
year.  There  appeared  to  be  the  strongest  intention 
the  part  of  the  tenant  to  abandon  the  tenancy.  All 
t  Committees  have  generally  required  is,  that  it  should 
ihown  that  the  occupation  as  tenant  or  owner  conti- 
d,  and  that  in  the  case  of  tenancy  the  tenant  remained 
le  for  rent,  and  kept  possession  by  leaving  any  piece 
amiture  in  the  house,  unless  the  intention  of  returning 
eside  was  clearly  negatived.  That  is  the  result  of  the 
ts  given  by  Mr.  Elliott  (S).  The  actual  personal  pre- 
:e  of  the  voter  in  his  house,  therefore,  was  not  neces- 
7  to  constitute  an  occupation  of  the  part  of  it  which 
retained.  But  his  occupation,  actual  or  constructive, 
i  part,  is  in  law  the  occupation  of  the  whole ;  Rex 
Hieheai  (3).  If,  therefore,  the  occupation  by  the  mere 
ng  goods  in  the  house,  the  animus  reveriendi  not 
g  negatived,  is  sufficient  to  constitute  occupation  for 
purposes  of  the  Reform  Act,  i  fortiori,  the  occupation 
red  in  this  case  must  be  sufficient.  Furniture,  plate, 
1,  &c.  are  left  in  the  house ;  the  intention  on  the  part 

I  9  Ad.  &  £11.  626 ;  1  Per.  &  D.  497. 

t  "  On  the  Qualifications  and  Rtgi$tration  of  Parliamentary  Electors" 

1.  (3)  9  B.  &  C.  176. 
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1848.  of  the  voter  of  returning  is  indisputable;  actual  use  of 
the  portion  of  the  house  retained  by  him  is  abundantly 
proved,  in  the  case  of  the  bed  room  and  the  vegetables 
from  the  garden ;  and,  finaDy,  the  important  fact  of  his 
leaving  a  servant  in  the  house,  during  his  temporary  ab- 
sence, to  take  care  of  it.  No  case  of  constructive  occu- 
pation can  possibly  be  stronger. 

It  does  not  appear  that  the  question  of  what  amounts 
to  an  occupation  within  the  meaning  of  the  27th  section 
of  the  Reform  Act,  has  yet  been  fiilly  considered,  or  di- 
rectly decided  by  any  former  Committee.  In  Lee's 
case(l),  however,  the  question  arose  before  this  Com- 
mittee. In  that  case,  part  of  the  premises  for  which  Lee 
was  registered,  and  for  which  he  voted,  was  occupied  by 
his  daughter  and  her  husband,  but  without  any  specific 
agreement  as  to  the  terms  of  the  occupation.  The  fact 
of  there  being  here  an  express  agreement  as  to  the  dura- 
tion of  the  lodgers'  hiring,  and  the  amount  of  rent  paid 
by  them,  makes  no  essential  difference  between  the  cases. 
In  Lee*s  case  it  was  conceded,  in  the  argument  against 
the  vote,  that  if  Wigginton  and  his  wife  were  mere 
lodgers,  the  circumstance  of  Lee's  remaining  in  occupa- 
tion of  a  part  of  the  premises  was  sufficient  to  give  him 
the  occupation  of  the  whole.  The  Committee,  by  their 
decision,  were  of  that  opinion.  And  they  were  right;  for 
it  is  a  most  important  matter  for  town  constituencies  that 
the  letting  of  lodgings  should  not  affect  the  occupation  of 
the  house  by  the  householder,  whether  tenant  or  owner, 
so  as  to  deprive  him  of  his  franchise.  This  consideration 
alone  is  sufficient  to  show,  beyond  a  doubt,  what  the  in- 
tention of  the  legislature  was,  in  leaving  the  word 
**  occupy,**  in  the  27th  section,  without  any  limitation. 
The  framers  of  the  act  must  have  intended  to  provide,  by 
a  large  and  liberal  construction  of  that  word,  for  the  fre- 

(l)  Ante,  p.  12. 
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quent  cases  of  underletting  of  parts  of  dwelling-bouses,      1842. 
which  in  point  of  law,  in  analogous  cases,  do  not  amount 
to  parting  with  the  legal  occupation. 

Mr.  Talboi  against  the  vote. — The  fact  of  the  voter 
being  rated,  assuming  that  fact  to  be  true,  is  no  certain 
test  of  his  occupying  the  premises.  It  is  necessary  that 
a  person  should  be  rated  for  the  purpose  of  being  regis- 
tered, but  the  circumstance  of  his  being  rated  is  not  con- 
dosiye  evidence  of  his  occupation.  The  question  whether 
the  voter's  occupation  was  interrupted  by  the  Wheelers 
coming  into  the  house,  has  been  argued  on  the  other 
side,  as  if  the  question  were,  whether  his  tenancy  were 
determined  or  not.  The  question  respects  the  occupa- 
tion, and  not  the  tenancy,  which,  has  been  introduced 
merely  to  embarrass  the  question.  It  is  clear  one  person 
may  be  tenant,  whilst  another  may  occupy.  Mr.  Rogers, 
in  his  book  on  the  Law  of  Elections,  argues  that  tenancy 
cannot  be  considered  as  implying  occupation,  or  as  being 
the  same  thing  with  it.  Tenancy  is  the  right  to  lands 
and  tenements;  occupation  is  the  exercise  of  that  right  by 
actual  user.  It  would  be  a  confusion  of  things,  to  con- 
sider that  the  continuance  of  a  tenancy  necessarily  implies 
the  exercise  of  that  right,  or  is  identical  with  it(l).  Now 
the  question  here  is,  whether  the  voter  continued  to  oc- 
cupy: it  is  admitted  he  did  not  determine  his  tenancy. 
It  is  contended,  on  the  other  side,  that  he  had  a  con- 
structive occupation,  which  is  sufficient  to  answer  the  re- 
quisitions of  the  S7th  clause.  There  is  no  necessity  here 
for  contending  that  a  constructive  occupation  is  not  con- 
templated by  that  clause,  for  the  petitioner  rests  his  ob- 
jection to  the  vote  on  the  ground  that  there  was  no  occu- 
pation of  any  description  by  the  voter.  To  a  constructive 
occupation,  the  control  over  the  house  is  as  necessary,  as 
it  is  to  actual  occupation.     Lodgers,  legally  speaking,  are 

(1)  Rogers,  p.  181. 
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1842.  not  occupiers,  they  are  inmates  only  of  the  house,  and 
under  the  control  of  the  householder ;  and  it  is  for  this 
reason  that  their  occupation  is  his  at  law.  The  doctrine 
on  this  point  is  fully  stated  by  Mr.  Rogers(l).  What  is 
essential  to  constructive  occupation  is  by  no  means  a  new 
question.  To  retain  this  vote,  would  be  to  decide,  that 
the  voter  had  the  control  over  his  house  whilst  in  the  oc- 
cupation of  the  Wheelers,  and  that  they  were  but  lodgers 
in  the  ordinary  sense  of  that  expression.  But  this  is  at 
variance  with  the  evidence,  which  shows  that  the  entire 
house,  with  a  mere  colourable  exception,  was  underlet  by 
the  voter  to  them  for  three  months  certain,  at  a  fixed 
rent.  During  this  time,  the  voter  was  frequently  at  Great 
Marlow,  but  never  exercised  any  act  like  occupying  the 
house;  on  the  contrary,  on  the  only  occasion  when  he 
slept  there,  it  was  with  the  express  permission  of  the 
Wheelers.  As  to  an  occupation  through  the  medium  of 
the  servant,  the  evidence  shows  she  was  let  with  the 
house.  There  was  some  bargaining  about  the  rent  to  be 
paid,  and  she  was  thrown  in  by  way  of  reduction.  The 
mode  of  retaining  the  bed-room,  closets,  and  cellar,  was, 
according  to  the  evidence,  a  severing  them  from  the  rest 
of  the  house;  they  were  locked  up,  and  no  longer  formed 
part  of  the  house.  It  was  the  same  as  if  a  wall  had  been 
built,  cutting  off  all  communication.  The  retaining  of  the 
garden  cannot  be  relied  on  by  the  other  side,  as  the  voter 
is  not  registered  for  it,  the  only  qualification  on  the  re- 
gister being  **  house,"  and  not  *'  house  and  land,"  as  must 
have  been  the  case,  were  the  garden  included.  In  Lee^s 
case{2)f  which  has  been  referred  to,  the  grounds  of  the 
decision  of  the  Committee  are  not  known,  but  the  circum- 
stances of  that  case  are  distinguishable  from  the  present. 
Wigginton  had  no  other  occupation  than  that  of  his  wife ; 
their  marriage  made  no  change  in  that  respect ;  and  her 

(1)  Page  174.  (2)  Ante.  p.  12. 
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occupation  was  that  of  a  servant  or  member  of  ber  father's     184^. 

family,  which  legally  is  that  of  the  father.     Nor  in  that 
case  was  any  rent  paid. 

After  deliberation,  the  Committee  decided  that  the  vote 
was  a  bad  vote.  Ayes,  ybirr/  Sir  J.  Y.  BuUer,  Sir  W. 
Heathcote,  Sir  H.  Campbell,  Sir  J.  Mordaunt.  Noes, 
three:  Mr.  Childers,  Mr.  Cowper,  Mr.  Power  (1). 


JOSEPH  HARPER'S  CASE.  March  is 

and  19. 

The    voter  was   registered    for   *'  House   and   Land,  Where  the 
Pinckney's  Green,**  and  voted  at  the  election  for   Mr.  objected  to 
Hampden.   The  objection  taken  to  his  vote  by  the  sitting  ^'jjj^^* 
member  was,  that  his  name  was  improperly  inserted  in  od  the 
the  register,  the  value  and  occupation  of  the  premises  the  voter 
for  which  he  was  registered  being  insufficient.  properly 

In  support  of  the  objection  before  the  Committee,  it  »n««™  >» 
was  proved  by  William  Francis,  whose  name  was  on  the  b^  the  re- 
overseers'  list  of  voters  for  1840,  that  he  duly  signed  a  Hste/-  tod 
notice  of  objection  against  the  voter's  name  being  retained  Jjj'JJ'.^JI^^' 
00  that  list;   that  the  witness  subsequently  appeared  be*  notice  of  ob- 

•        ,  ....  .  ni.i.-  1  j«ction  was 

fore  the  revismg  barnster  in  support  of  his  objection,  and  duiysigoed, 
stated  the  grounds  of  such  objection,  which  were  the  same  jg^j^r  ap-** 
18  those  above  mentioned  ;  and  that  the  barrister  investi-  P^*'^  ^'' 

fore  the  re- 
gated  and  came  to  a  decision  on  the  objection.     But  the  vising  bar- 

witness  could  not  prove,  nor  was  it  proved  in  any  other  suppo/t  of 

way  before  the  Committee,  that  the  notice  of  objection  {l^n®^^" 

was  ffiven  to  the  overseers,  as  required  by  the  47th  sec-  tbatthebar- 

tioD  of  the  Ketorm  Act.  toadeciiioa 

Upon  the  counsel  for  the  sitting  member  proposing  to  commiiu^ 

eo  into  the  merits  of  the  objection,  the  counsel  for  the  f««olved  to 

petitioners  objected  that  the  Committee  had  no  jurisdic-  with  the  ob- 
jection to 
(1)  Minuies  of  Proceedings,  p.  5.  the  vote. 

though  it 
was  obi^ted  that  it  did  not  appear  that  the  notice  of  objection  was  seived  on  the  overMers, 
and,  consequently,  that  the  barrister  was  competent  to  come  to  a  decision. 
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184S.  tion  to  inqmre  into  the  validity  of  the  vote,  as  there  was 
not  sufficient  evidence  that  it  had  been  the  subject  of  the 
legal  decision  of  the  revising  barrister,  it  not  appearing 
that  the  forms  for  bringing  it  before  him  had  been  com- 
plied with.  The  arguments  which  took  place  on  this 
question  are  embodied  in  the  arguments  on  a  similar 
point  in  the  case  of  Michael  Redmond  (l),  where  the 
question  was  discussed  at  greater  length. 

The  Committee  resolved  that  the  counsel  for  the  sitting 
member  should  proceed  with  their  objection  to  the  vote. 
Ayes,  4;  Sir  J.  Y.  Buller,  Mr.  Childers,  Sir  H.  Campbell, 
Mr.  Power.  Noes,  3  ;  Sir  W.  Heathcote,  Mr.  Cowper, 
Sir  J.  Mordaunt(2). 


March  19. 


Where  the 
vote  was 
objected  to 
before  the 
Committee 
OD  the 


MICHAEL  REDMOND'S  CASE. 

The  voter  was  registered  for  "  House,  Yard,  and 
Premises,  near  Temple  Mills,"  and  voted  at  the  election 
for  Mr.  Hampden  and  Mr.  Williams.  The  objection 
now  taken  to  his  vote  was,  that  his  name  was  improperly 
inserted  in  the  register,  1st,  For  that  the  premises  for 
which  he  was  registered  were  not  of  sufficient  value ;  2ndly, 
For  that  he  had  not  occupied  them  as  owner  or  tenant; 
Srdly»  For  that  he  had  not  occupied  within  the  borough  of 
Great  Marlow  any  sufficient  house,  warehouse,  counting- 
house,  shop,  or  other  building,  to  entitle  him  to  be  on  the 
register;  4thly,  For  that  he  had  not  duly  paid  the  poor 
rates  payable  in  respect  of  the  premises  for  which  he  was 
registered ;  and,  5thly,  For  that  he  was  not  duly  rated 
for  them. 

In  support  of  the  objection,  it  was  proved  before  the 
Committee  by  William  Francis,  whose  name  was  on-  the 
overseers'  list  of  voters  for  the  parish  of  Great  Marlow  in 
1840,  that  he  duly  signed  a  notice  of  objection  to  the 


(1)  The  next  case. 


(2)  Minutes  of  Proceedings,  p.  6. 
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oyerseers,  against  the  voter's  name  being  retained  in  their     184S. 
list;  that  he  appeared  before  the  revising  barrister  to  ground  that 
support  such  objection^  and  that  the  barrister  came  to  a  ^  voter*! 

ii>iiM>  was 

decision  on  it.     The  witness  was  about  to  state,  in  answer  improperly  ^ 
to  a  question  put  to  him,  what  were  the  grounds  of  his  IbTregiattt 
objection  before  the  revising  barrister,  when  by  there- 

Mr.  Seijt.  Merewether  objected  that  the  sitting  mem-  niter ;  and 
ber  was  not  in  a  situation  to  go  into  such  evidence  at  U^at^^~ 
present     There  was  no  proof  that  any  list  of  the  names  ?^!riSIi^l2" 
of  the  persons  objected  to  at  the  registration  of  1840  was  dulyaigned, 

fixed  by  the  overseers  on  the  church  and  chapel  doors  of  jector  ap- 

1  be- 
ebar 

by  the  47th  section  of  the  Reform  Act.     There  was  no  ri»ie"nMp- 


the  parish,  in  the  manner  and  at  the  times  provided  for  j^thebaV- 


port  of  bit 

proof,  consequently,  that  the  voter*s  name  was  included  objection, 
in  such  a  list,  without  which  the  revising  barrister  had  no  barriiter 
authority  to  entertain  the  objection  made  by  Francis,  jj^*!^* 
The  jurisdiction  of  the  Committee  in  this  case  must  rest  it;tbeCom- 
entirely  on  the  60th  section  of  the  Act,  by  which  a  sitting  solved  to 
member,  in  defending  his  return,  may  impeach  the  cor-  ^^  ^  ^^^ 
rectness  of  the  register  by  proving  that,  in  consequence  of  jfction  to 
the  decision  of  the  revising  barrister,  the  name  of  the  though  it 
voter  was  improperly  retained.     But  the  decision  of  the  I^that  it  * 
revising  barrister  must  mean  his  decision  legally  come  to,  ^*^f°°hat^* 
and  its  legality  must  depend  upon  the  case  he  is  called  ^^e  ▼oter'a 

,.        ,  ii/»        ,..       1  name  wae 

upon  to  determine  being  brought  before  nim  m  the  man-  inserted  in 
ner  and  with  the  forms  prescribed  by  the  Reform  Act.  JbjectioM 
Unless  those  preliminary  forms  are  complied  with,  the  «n«<*eoutby 
revising   barrister  had"  no  jurisdiction,   and   if  he  had  seers,  and, 
no  jurisdiction,  this  Committee  can  have  none.     The  ^y°tba°the* 
ultimate  foundation  of  the  jurisdiction  of  the  Committee  ^*™*!! 

*  was  com- 

being  the  strict  observance  of  the  procedure  established  P«^ot  <<> 
by  the  Reform  Act  for  bringing  the  cases  of  disputed  decUion(i). 
qualification  of  voters  before  the  revising  barrister.     It  is 
important  to  attend  to  the  provisions  of  the  Reform  Act 
in  this  respect,  as  they  are  framed  with  the  most  manifest 

(1)  See  Harper's  caie,  ante,  p.  25. 
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1842.  intention  of  excluding  fraud  in  the  making  of  the  register 
by  the  overseers  and  other  officers^  whether  ministerial  or 
judicial.  By  the  44th  section  it  is  enacted,  that  the  over- 
seers shall  on  or  before  the  31st  July,  in  every  year,  make 
out  a  Kst  of  all  persons  entitled  to  vote ;  the  names  of  each 
person  to  be  stated  at  length,  and  the  nature  of  his  qua- 
lification to  be  specified.  The  overseers  are  further 
required  to  sign  this  list,  to  have  copies  of  it  printed, 
and  to  fix  such  copies  on  the  doors  of  all  the  churches 
and  chapels  in  their  parish  on  the  two  first  Sundays 
in  August.  The  overseers  are  moreover  to  keep  a  true 
copy  of  such  list  to  be  perused  by  any  person,  without 
fee,  at  reasonable  hours  during  the  first  two  weeks 
after  its  being  made  out.  The  legislature,  in  the  very 
first  step  of  the  composition  of  the  register,  has  taken 
the  most  minute,  as  well  as  effectual,  precautions  to  ex- 
clude fraud  on  the  part  of  the  overseers,  by  giving  the 
list  of  voters  made  out  by  them,  and  which  when  duly 
corrected  becomes  the  register,  every  possible  degree  of 
publicity.  By  the  47th  sect,  every  person  whose  name  is 
omitted  from  such  list,  and  who  shall  claim  to  be  inserted 
therein,  shall  give  a  notice  to  the  overseers  according  to 
the  prescribed  form,  on  or  before  the  24th  of  August ;  and 
any  person  may  be  objected  to,  as  having  been  improperly 
inserted  in  such  list,  by  a  notice,  the  form  of  which  is  given 
by  the  Act,  by  any  other  person  on  the  list,  on  or  before 
the  same  24th  August.  And  in  order  that  the  overseers 
shall  have  no  opportunity  of  suppressing  such  notices,  or 
otherwise  clandestinely  misdealing  with  them,  it  is  pro- 
vided, by  the  same  section,  that  they  shall  cause  lists  of 
such  notices  of  claims  and  objections,  respectively,  to  be 
fixed  to  the  doors  of  all  the  churches  and  chapels  in  their 
parish  on  the  two  Sundays  next  preceding  the  15th  day 
of  September,  and  shall  keep  copies  of  such  lists  for  the 
inspection  of  all  persons,  without  fee,  at  reasonable  hours 
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during  the  ten  days  preceding  the  same  15th  September.  1842. 
The  object  of  giving  publicity  to  the  lists  of  persons  en- 
titled  to  vote,  and  of  those  objected  to,  is  obvious.  If  the 
list  of  persons  entitled  to  vote,  which  is  the  foundation  of 
the  register,  were  not  exposed  to  the  unrestricted  inspec- 
tion of  the  public^  overseers  would  be  in  a  position  to 
practise  the  grossest  frauds  on  the  constituency.  The 
class  of  life  and  mode  of  appointment  of  these  officers 
afford  no  security  against  such  an  abuse  of  their  autho- 
rity ;  but  the  publicity  given  to  the  making  of  the  register 
is  the  surest  of  all  methods  for  preventing  any  undue 
dealing  with  it.  The  same  observation  applies  to  every 
stage  in  the  proceedings  connected  with  it,  with  equal 
force.  If  the  objections  are  kept  in  the  secret  possession 
of  the  overseers,  by  their  omission  to  publish  the  Ust  of 
them  as  required  by  the  Reform  Act,  no  person  objected 
to  would  have  any  intimation  of  that  step  being  taken 
against  him,  previously  to  the  registration.  The  danger 
would  therefore  arise  of  his  being  rejected  by  the  revising 
barrister,  without  his  having  an  opportunity  of  answer- 
ing the  objection.  Although  publicity  be  given  to  the 
first  list,  and  its  correctness  thereby  secured,  the  advan- 
tage so  given  would  be  entirely  defeated,  were  it  allowed 
to  the  overseers  to  bring  objections  to  light  at  the  revision 
court  for  the  first  time.  The  Ust  of  voters  might  be  so 
altered  at  the  revision,  as  hardly  to  contain  one  of  the 
oames  it  originally  comprised.  The  provision  made  by  the 
legislature,  for  publishing  the  lists  of  objection,  rests  upon 
grounds  equally  strong  with  those  for  enforcing  a  pub* 
lication  of  the  overseers'  lists  of  persons  entitled  to  vote. 
It  is  also  important  to  observe,  that  by  the  50th  section  of 
the  Reform  Act  there  is  a  further  security  given  that  no 
secret  or  collusive  objection  shall  be  made  to  any  name  on 
the  overseers'  list,  as  it  expressly  enacts  that  the  revising 
barrister  '^  shall  retain  on  the  list  of  voters  the  names  of 
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]g4«g^  all  persons  to  whom  no  objection  shall  have  been  made  in 
the  manner  hereinbefore  mentioned  ;*'  and,  by  the  proviso 
to  the  same  section,  it  is  declared » *'  that  no  person^s  name 
shall  be  expunged  from  such  lists  unless  such  notice  (of 
objection)  shall  have  been  given  as  is  hereinbefore  re- 
quired.'^ This  at  once  shows  that,  without  a  notice  of 
objection  having  been  duly  given,  a  proceeding  antecedent 
to  the  list  of  objections  being  made  out,  the  revising  bar- 
rister has  no  jurisdiction ;  and  it  follows  therefore,  from 
the  earlier  steps  being  essentially  necessary  to  clothe  him 
with  that  authority,  that  all  the  subsequent  ones  must 
also  be  necessary  to  support  it.  The  notice  of  objection 
is  a  notice  to  the  overseers,  not  to  the  person  objected  to : 
the  only  information  he  receives  from  that  notice,  is  from 
the  list  of  objections.  Now  it  cannot  be  contended  that 
the  Reform  Act  makes  the  first  proceeding  necessary  to 
the  jurisdiction  of  the  revising  barrister,  and  not  the 
second,  when  the  second  is  of  equal,  if  not  of  superior 
importance,  for  preventing  fraudulent  dealing  with  the 
register.  In  Harper's  case  (I),  the  Committee  certainly 
resolved  that  it  had  jurisdiction  to  review  the  decision  of 
the  revising  barrister,  although  there  was  no  proof  that  the 
notice  of  objection  was  duly  given  to  the  overseers ;  but 
in  the  present  case  the  point  is,  that  the  overseers,  by  not 
publishing  a  list  of  objections,  never  gave  notice  to  the 
voter  that  notice  of  objection  was  given  to  them.  Harper, 
so  long  as  he  had  notice  from  seeing  his  name  in  the  list 
of  objections,  might  have  appeared  before  the  revising 
barrister  and  objected  to  his  vote  being  discussed,  inas- 
much as  there  had  been  no  notice  of  objection  given  to 
the  overseers,  and  then  no  mischief  would  have  taken 
place  by  his  vote  being  adjudicated  upon  improperly ;  but 
in  the  present  case  the  revising  barrister,  as  no  list  of  ob- 

(1)  AnU,  p.  25. 
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jections  was  published,  might  have  decided  against  the  1842. 
voter's  right  to  be  on  the  register,  without  the  voter  having 
any  intimation  of  such  a  proceeding  taking  place,  till  it 
was  too  late.  To  say,  the  voter  might  have  come  to  a 
Committee  of  the  House  of  Commons  to  have  reversed 
the  decision  of  the  barrister,  on  the  ground  of  hb  having 
no  notice,  is  to  beg  the  question,  for  that  he  could  not  do 
unless  the  barrister  had  jurisdiction.  Unless  therefore 
the  revising  barrister  has  jurisdiction  to  revise  the  over- 
seers' lists,  notwithstanding  no  list  of  persons  objected  to 
was  duly  made,  this  Committee  cannot  inquire  into  the 
qualification  of  the  voter,  as  it  was  never  legally  the  sub- 
ject matter  of  a  decision  by  the  barrister.  To  assume 
that  the  publication  of  the  list  of  objections  is  not  neces- 
sary to  give  the  revising  barrister  jurisdiction,  is  to  over- 
look the  policy  of  all  the  provisions  of  the  Reform  Act 
for  making  out  and  completing  the  register,  the  giving  the 
iiiDest  notice  to  every  one  interested. 

In  Harper*^  case  the  decision  of  the  Ripon  Committee 
on  Snounien's  vote  (1)  was  cited  by  the  other  side,  show- 
bg  that  that  Committee  thought,  the  mere  fact  of  Snow- 
den's  vote  having  been  the  matter  of  discussion  before 
the  revising  barrister,  brought  it  within  their  jurisdic- 
tion. If  that  case  is  to  be  understood  in  the  way  it  was 
sought  to  be  used  in  Harper's  case,  it  leads  to  this  ex- 
treme conclusion,  that  any  discussion  before  the  revising 
barrister,  accidental  or  otherwise,  on  a  name  in  the  over- 
seers' Ust,  is  sufficient  to  give  a  Committee  jurisdiction  at  a 
subsequent  period  to  inquire  into  and  determine  the  right 
of  that  person  to  be  on  the  register ;  and  therefore  that 
such  Committee  might  expunge  from  the  register  the 
name  of  a  person  which  the  revising  barrister  had  not 
the  power  to  strike  out :  for  the  language  of  the  50th  sec- 

(1)  P.  &  K.  203;  C.  &  Rv292. 
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1842.  tion,  and  of  its  proviso,  is  express  on  that  point,  tl: 
revising  barrister  ''shall  retain"  and  "  shall  not  exj 
(for  both  expressions  are  used  as  if  to  secure  the  i 
degree  of  certainty),  the  name  of  every  person  n* 
jected  to  in  manner  and  form  provided  for  by  the  H 
Act.  And  in  Snowdens  case  it  must  be  supposes 
the  Committee  actually  exercised  that  jurisdiction, 
meaning  contended  for  is  to  be  given  to  the  reportei 
sion.  That  case  cannot  therefore  be  relied  on  as  si 
that  the  mere  discussion  before  the  revising  barristei 
a  Committee  jurisdiction.  The  words  of  the  6()tb  £ 
of  the  Reform  Act  moreover,  from  which  alone  a 
mittee  derives  its  jurisdiction,  give  an  appeal  fro: 
decision  of  the  revising  barrister :  which  is  agrees 
common  sense ;  for  there  cannot  be  an  appeal  from 
cussion  before  him,  the  expression  used  in  the  resc 
of  the  Ripon  Committee.  Snowdens  case  therefc 
an  authority  for  dispensing  with  proof,  before  a  Cc 
tee,  of  the  due  observance  of  the  forms  required  I 
Reform  Act  in  the  making  objections  before  the  re 
barrister,  is  not  to  be  regarded.  Much  less  is  it 
considered  as  an  authority  for  dispensing  with  th 
portant  form  of  publishing,  in  the  manner  prescrib 
the  Reform  Act,  tlie  objections  made  to  persons  i 
overseers*  list  of  voters.  As  there  is  no  evidence  a 
sent  before  the  Committee  that  the  voter's  name  w 
eluded  in  any  published  list  of  objections,  it  doc 
appear  that  the  revising  barrister  had  any  jurisdict 
go  into  any  such  objection,  and  the  other  side  i 
quently  cannot  give  evidence  as  to  what  took  place  1 
him. 

Mr.  Austin, — It  may  be  conceded,  in  this  case,  th 
revising  barrister  has  no  authority  to  expunge  the 
of  any  person  from  the  overseers'  list  of  voters,  oi 
to  investigate  his  qualification,  unless  due  notice  of  < 
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tion  has  been  given,  or  unless  a  list  of  objections  has  been     184S. 
duly  published,  in  the  manner  pointed  out  by  the  Reform 
Act    The  question  before  the  Committee  is,  whether 
they  will  not  be  satisfied  that  such  notice  was  given  and 
Gst  published,  without  its  being  proved  before  them,  from 
the  fact  of  the  revising  barrister  having  come  to  a  formal 
decision  upon  the  qualification  of  the  voter.     That  is  the 
only  question  for  them  to  consider.    The  object  and  im- 
portance of  the  forms  provided  by  the  Reform  Act  are 
admitted  to  the  full  extent  insisted  on,  but  they  are  foreign 
to  the  question  to  be  now  determined.    It  is  abundantly 
shown  by  the  argument  in  support  of  the  vote,  that  the 
revising  barrister  cannot  adjudicate  upon  the  right  of  a 
person  on  the  overseers'  list  of  voters  to  remain  on  that 
fist,  if  the  forms  pursued  in  objecting  to  such  person's 
qualification  are  not  strictly  pursued.    Twice,  in  the  same 
section  of  the  Reform  Act,  the  revising  barrister  is  pro- 
hibited from  erasing  the  name  of  such  person  from  the 
overseers'  list,  unless  under  such  circumstances.     First,  he 
is  enjoined  to  retain  it ;  secondly,  he  is  enjoined  not  to 
expunge  it ;  unless  an  objection  has  been  taken  in  the  pre- 
icribed  manner.     Moreover,  though  he  is  not  expressly 
commanded,  he  has  an  authority,  implied  in  every  line 
of  that  section,  to  inquire  and  satisfy  himself  that  every 
form  has  been  duly  complied  with,  for  raising  objections 
before  him.     If  therefore  the  Committee  find  that  the 
revising  barrister  did  investigate  the  vote  now  under  dis- 
cussion, and  did  come  to  a  decision  on  it,  b  not  the  in- 
ference irresistible  that  he  was  satisfied  that  the  objection 
had  been  taken  in  due  form?     Is  the  contrary  to  be  pre- 
sumed, that  the  revising  barrister,  notwithstanding  the 
repeated  injunctions  contained  in  the  section  detailing  his 
duties,  deliberately  violated  its  provisions?     That  is  not 
the  presumption  of  common  sense,  since  common  sense 
has  been  appealed  to ;  moreover,  it  is  not  the  presump- 

VOL.  I.  D 


34  ELECTION  CASES. 

1842.  tion  of  law.  There  is  no  more  certain  rule  of  evidence 
than  that,  in  the  case  of  the  acts  of  an  official  person,  a 
presumption  always  exists  in  favour  of  their  due  execu- 
tion. In  such  ca^es  the  maxim,  omnia  prcBtumuntur  rV^ 
acta,  is  always  applied. 

But  the  Committee  is  sitting  as  a  court  of  appeal  as  to 
questions  decided  by  the  revising  barrister,  and  with  rela- 
tion to  it,  therefore,  the  revising  barrister's  must  be  re- 
garded as  an  inferior  court.     As  an  appellate  jurisdiction, 
the  Committee  can  only  entertain  the  questions  discussed 
and  determined  by  the  inferior  court.     That  must  be  ad- 
mitted from  the  very  relation  in  which  an  inferior  court  and 
a  court  of  appeal  stand  to  one  another.    That,  moreover, 
has  been  the  decision  of  numerous  Committees,  and  it  is  the 
principle  upon  which  rests  the  long  fixed  practice  of  Com- 
mittees, of  not  opening  the  English  register.     The  Clon- 
met  Committee  (1);  the  New  Sarum,  in  Burfoofs  case{i); 
the  Monaghan,  in  M'Caffretf^s  case{S);  the  Rochester,  in 
Wilde's  case(4f):  the  Monmouth,  in  Wells' m  case  {&):  the 
Carlow  County,  in  Byrne's  case{6);  and  the  Rettding,  ia 
Iron's  case  (7),  are  in  point.     Some  Committees  have  gone 
so  far  as  to  refuse  to  hear  other  evidence  than  that  produced 
before  the  revising  barrister,  so  strictly  did  they  regard 
themselves  as  mere  courts  of  appeal ;  and  without  doubt 
their  determination  proceeded  on  the  correct  view  of  the 
theory  of  an  appellate  jurisdiction.     It  is  one  amongst  the 
many  very  valuable  observations  of  Mr.  Elliott,  in  his 
Treatise  on  the  Registration  of  Electors,  when  speaking 
of  the  60th  section  of  the  Reform  Act,  "  that  the  register 
can  only  be  impeached  by  its  being  shown,  that,  in  conse^ 
quence  of  the  decision  of  the  barrister,  the  name  of  some 

(1)  P.  &  K.  427 ;  C.  &  PL  454.  (5)  K.  &  O.  412. 

(2)  P.  &  K.  258  J  C.  &  R.  322.  (6)  lUd.  469. 

(3)  K.&0.31.  (7)  P.&F.656. 

(4)  Ibid,  75. 
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penon  was  improperly  inserted  or  retained  in,  or  expunged     184^. 
froniy  such  register.    Now  unless  a  Committee  confine 
itself  to  the  same  objections  and  the  same  evidence  as 
was  offered  before  the  barrister,  it  is  certainly  impossible 
for  them  to  say  whether  lie  decided  properly  or  impro- 
perly/'   The  Committee  therefore  can  have  no  authority 
to  entertain  or  decide  questions,  though  lying  within  the 
jurisdiction  of  the  revising  barrister,  which  did  not  arise 
before  and  were  not  adjudicated  by  him,  and  such  is  the 
established  practice.    But  the  other  side  is  now  calling 
on  the  Committee  to  break  through  this  practice,  and 
virtually  to  declare  that,  in  consequence  of  the  alleged 
omission  of  the  overseers  in  bringing  the  case  before  him, 
the  barrister  ought  not  to  have  decided  on  the  objection 
raised  to  the  voter's  qualification  at  the  revision  of  1840. 
But  that  alleged  omission  was  a  question  which  he  was 
competent  to  determine,  and  if  he  had  determined  it  the 
Committee  would  have  had  authority  to  consider  the  pro- 
priety of  such  determination.    It  has  happened  several 
times  since  the  passing  of  the  Reform  Act,  that  the  de- 
cision of  the  revising  barrister  on  the  validity  of  a  notice 
of  objection,  which  is  a  question  of  procedure,  has  been 
the  subject  of  appeal  from  him  to  a  Committee  of  the 
House  of  Commons.   In  Cookson^M  case{l\  the  Petersfield 
Committee  went  into  the  question  of  the  propriety  of  the 
revising  barrister's  determination  upon  a  notice  of  objec- 
tion, and  overruled  his  decision.     The  same  thing  was 
done  by  the   Ripon  Committee  in  SnowderCa  case  {2). 
The  Bedford  Committee  in  Flights  case^S),  and  the 
Horsham   Committee  in  Baker's  case{4\  went  into  a 
nmilar  question,  and  confirmed  the  decision  of  the  revising 
barrister.     The  authority,  therefore,  of  the  Committee  to 
entertain  such  a  question,  is  not  at  all  denied ;  on  the  con- 

(l)P.ScK.46;  C.&R.32.  (3)  P.&K.116;  C.  &  R.  44. 

m  P.  &  K.  203;  C.  &  R.  293.  (4)  K.&  O.  272. 
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1842.  trary,  it  is  strenuously  asserted.  But  it  is  dormant,  if  the 
question  itself  is  not  raised  before  the  barrister ;  and  in 
the  present  case  it  was  not  raised,  at  least  it  must  be  so 
assumed,  as  the  other  side  have  failed  to  prove  that  it  was, 
and  it  was  quite  competent  for  them  to  have  done  so,  had 
such  been  the  fact.  Whatever  may  be  the  subject  on 
which  the  revising  barrister  decides,  in  the  exercise  of  his 
judicial  functions,  whilst  revising  the  overseers'  list  of 
voters,  or  upon  the  preliminary  proceedings  by  which  a 
case  is  brought  before  him  for  adjudication,  such  decision 
may  be  appealed  from  to  a  Committee  of  the  House  of 
Commons.  On  the  other  hand,  when  no  such  decision  is 
made,  the  question  cannot  be  raised  before  a  Committee. 
If  it  were  raised,  the  Committee  could  not  determine  it  by 
way  of  appeal,  which  is  their  only  authority,  as  there 
would  be  nothing  to  appeal  from ;  and  the  Committee, 
therefore,  must  be  required  to  determine  it,  by  virtue  of 
some  original  jurisdiction  which  they  do  not  possess. 
March 21.  After  deliberation,  the  Committee  resolved,  ''that  they 
will  not  require  proof  of  the  overseers'  list  of  objections, 
unless  it  shall  appear  that  an  objection  was  taken  to  such 
list  before  the  revising  barrister ;  or  that  the  revising  bar- 
rister adjudicated  without  the  voter  appearing  by  himself 
or  agent." 

Mere  CO-  It  subsequently  appeared  in  evidence  before  the  Com- 

occuparion    Diittee,  that  Mr.  Williams  (one  of  the  sitting  members)  is 
as  tenant,     ^j,^  owner  of  a  considerable   portion   of  the  parish  of 
ficient  to       Bisham,  part  of  the  borough  of  Great  Marlow,  and  has 
27tbiection  represented  the   borough  in  several  parliaments.     The 
formAct^    voter  was  in  the  service  of  Mr.  Williams,  as  butler,  for  ten 
years  preceding  the  election  in  1841,  having  been  pre- 
viously, for  several  years,  in  the  service  of  Mr.  Williams's 
father  in  the  same  capacity.     Mr.  Williams's  agent  for 
his  Bisham  property  is  a  person  of  the  name  of  Field. 
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Somewhere  about  the  year  1835  or  1836  it  was  arranged  184:^. 
between  Field  and  the  voter,  with  the  direct  privity  of  Mr. 
Williams,  that  the  voter  should  take  the  premises,  for 
which  he  was  registered  in  1840,  consbting  of  a  house, 
carpenter's  yard,  shop,  and  saw-pit,  and  two  gardens,  as 
tenant  to  Mr.  Williams,  for  the  express  purpose  of  enabling 
him  to  be  registered  as  a  voter  for  Great  Marlow.  Until 
1840  the  rent  was  10/.  lOs.  per  annum,  but  in  that  year 
it  was  raised  to  121.  I2s.  The  voter's  name  was  on  the 
register,  for  the  premises  in  question,  from  the  time  of  the 
arrangement  till  1840,  when  it  was  first  objected  to,  but 
the  objection  was  overruled  by  the  revising  barrister. 

For  some  years  prior  to  and  down  to  the  election  in 
1841,  Mr.  Williams  had  a  house  at  Bisham,  another  in 
town,  and  a  third  in  Wales,  all  of  which  he  occupied, 
residing  at  Bisham  and  in  town  during  the  parliamentary 
session,  and  in  Wales  during  the  autumn.  The  voter 
uniformly  accompanied  Mr.  Williams  from  one  house  to 
the  other,  always  being  resident  with  him.  The  voter 
was  a  single  man,  without  any  family,  having  no  occasion 
for  a  separate  dwelling,  there  being  at  Mr.  Williams's 
house  at  Bisham,  a  bed  room  and  the  regular  accommo- 
dation for  a  butler.  During  the  six  months  preceding 
the  registration  of  1840,  Mr.  Williams  and,  consequently, 
the  voter  were  residing  for  some  portion  of  the  time  at 
Bisham. 

Until  the  arrangement  for  the  voter's  taking  the  pre- 
mises in  question,  the  house  consisted  of  two  distinct  cot- 
tages, contiguous  and  under  the  same  roof,  and  occupied 
by  dbtinct  tenants.  At  the  time  of  or  just  before  the 
arrangement,  a  door-way  was  made  in  the  wall  separating 
the  cottages,  but  no  change  was  made  in  the  outer  doors, 
either  of  the  front  or  of  the  back  of  the  cottages.  Down 
to  the  time  of  the  revision  of  1840,  the  cottage  at  one  end 
of  the  house  was  inhabited  by  one  Smith,  employed  as  a 
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184^.  cowkeeper  on  Mr.  Williams's  property  at  Bisham,  accord- 
ing  to  whose  testimony  it  appeared^  that  the  cottage  con- 
sisted of  two  rooms  on  the  ground  floor,  two  on  the  first 
floor,  and  an  attic;  that  he  hired  it  of  the  voter  as  a  weekly 
lodger,  at  1«.  6d.  a  week  (3/.  18^.  a  year);  that,  when  he 
hired  the  cottage,  it  was  agreed  that  he  was  to  take  the 
whole  of  it,  but  that  the  voter  was  to  have  the  use  of  one 
of  the  bed  rooms  when  he  thought  proper,  and  that  the 
bed  in  that  room  belonged  to  the  voter;  that  the  witness 
(Smith)  had  a  wife  and  two  children,  and  that  he  some- 
times used  both  bed  rooms,  he  and  his  wife  sleeping  in 
the  voter's  bed  on  such  occasions,  without  asking  for  or 
obtaining  his  permission ;  that  in  1840  and  1841,  the  voter 
did  not  sleep  in  the  cottage,  except  that,  about  six  weeks 
before  the  election  in  1841,  he  slept  in  the  room  in  which 
his  bed  was,  two  nights  together,  and  that  on  one  of  the 
following  mornings  he  had  some  breakfast,  for  which  he 
paid  Smith,  and  that  he  had  not  slept  there  since ;  Smith 
also  stated,  that  he  always  had  the  key  of  the  outer  door  of 
his  cottage ;  that  sometimes  he  paid  the  rent  to  the  voter, 
but  more  frequently  to  Field ;  that  all  the  furniture  in  the 
cottage,  except  the  voter's  bed,  belonged  to  him,  and  that 
there  was  a  bolt  on  each  side  of  the  door  in  the  wall  sepa- 
rating the  two  cottages.  For  four  or  five  years  before  the 
revision  in  1 840,  the  other  cottage  or  residue  of  the  house, 
which  consisted  of  two  rooms  and  a  wash-house  on  the 
ground  floor,  and  two  bed  rooms  on  the  first  floor,  was 
occupied  in  the  following  manner.  A  witness,  John  Sale, 
who  works  as  a  carpenter  for  Mr.  Williams,  stated  that 
he  and  his  wife  and  child  had,  at  the  voter's  request,  from 
time  to  time,  lived  in  it  some  times  for  months  together, 
to  look  after  and  take  care  of  it  for  the  voter;  that,  in  one 
of  the  rooms  on  the  ground  floor,  there  was  a  table,  and 
in  the  other,  a  pan  or  two,  a  stool,  and  a  cupboard,  and  in 
one  of  the  bed  rooms,  there  was  a  bed  and  bedstead,  and 
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a  chair,  all  of  which  articles  of  furniture  belonged  to  the     1843. 
Toter;  that  the  other  furniture  in  the  cottage  belonged  to 
the  witness;  that  neither  he^his  wife,  nor  child,  ever  slept 
in  the  bed  room  in  which  the  voter's  bed  was  placed,  but 
occasionally  the  witness  allowed  a  friend  to  sleep  in  that 
room;  that  the  voter  never  slept,  eat,  or  drank  there,  or 
made  any  other  use  of  the  cottage.     One  of  the  two  gar- 
dens taken  by  the  voter  adjoined  the  house :  the  other  was 
a  quarter  of  a  mile  distant  from  it.     There  was  nothing  to 
show  that  the  voter.  Smith,  or  Sale,  ever  used  them,  but  it 
appeared  that  they  were  always  let  with  the  cottages.    The 
carpenter's  yard,  in  which  were  a  saw-pit,  and  shed  or 
shop  for  working,  appeared  to  have  been  uniformly  used 
by  Mr.  Williams,  from  the  time  the  premises  were  let  to  the 
Toter.    According  to  Field,  who  was  called  in  support  of 
the  vote,  the  work  for  the  Bisham  property  was  done  in  the 
yard  and  shop;  the  saw-pit  was  used  in  the  course  of  that 
work,  and  the  workmen  engaged  there  were  employed  by 
him  for  Mr.  Williams;  and  he  always  regarded  Mr.  WiU 
liams  as  tenant  at  sufferance  to  the  voter.    There  was 
no  evidence  to  show  that  the  voter  ever  occupied  or  used 
the  carpenter's  yard,  shop  and  saw-pit,  except  that,  being 
in  the  halnt  for  his  amusement  of  making  fishing-rods  and 
turning  snuff-boxes,  he  had  a  small  quantity  of  fancy 
wood  lying  in  the  yard. 

The  voter  was  rated  for  the^  premises.  It  appeared, 
however,  from  the  collector  of  the  rates  for  1840  and  1841, 
that  he  had  not  applied  to  the  voter  for  the  rates,  but  had 
received  them  from  Field  in  a  lump,  together  with  the 
ntes  due  from  Mr.  Williams,  Field,  and  a  person  who 
occupied  the  lodge  at  the  gate  of  Mr.  Williams's  park, 
and  that  such  rates  were  paid  by  a  check  of  Field's. 
Field,  on  the  other  hand,  stated,  that  the  voter  repaid  him 
the  amount  of  the  rates.  Field  also  stated  that  the  voter 
paid  the  rent  irregularly;  that  the  rent  of  1840  was  paid 
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184S.  in  February,  1841,  and  the  rent  of  the  last  year  was  not 
yet  paid.  The  mode  of  paying  the  rates,  and  the  irregu- 
larity in  the  payment  of  the  rent,  were  accounted  for  by 
Field,  by  the  frequent  absence  of  the  voter  from  Bisham. 

At  the  registration  of  1840,  the  voter  did  not  appear 
personally  in  support  of  his  vote,  nor  did  he,  as  appeared 
from  the  evidence,  at  the  registration  of  1841,  although 
objected  to.  But  it  was  suggested,  that  at  that  time  of  the 
year  he  might  be  with  Mr.  Williams  in  Wales. 

The  value  set  upon  the  entire  premises  by  the  valuer 
called  in  support  of  the  vote,  was  15/.  lOs.  per  annum,  vis. 
8/.  10^.  for  the  house,  1/.  10^.  for  the  gardens,  and  51.  lOs. 
for  the  carpenter's  yard,  shop,  and  saw-pit.  One  of  the 
valuers  called  against  the  vote  valued  the  house,  without 
the  gardens,  carpenter's  yard,  &c.,  at  7/.  10^. ;  the  other, 
at  8/.  The  garden  adjoining  the  house  was  valued  by 
one  of  them  at  15^.  or  1/. 

Mr.  Williams,  who  gave  evidence  before  the  Committee, 
declined  to  state  what  wages  he  gave  the  voter,  on  the 
ground  that  it  was  exposing  his  private  affairs.  It  ap- 
peared, however,  that  the  voter  had  no  other  means  of 
Uvelihood. 
Marc*  22.  Mr.  Seijt.  Wrangham  in  support  of  the  vote. — From 
the  course  of  the  evidence,  it  is  inferred  that  it  will  be 
contended,  that  the  circumstances  attending  the  voter's 
taking  and  holding  the  premises  constituting  his  qualifi- 
cation, are  such  as  to  deprive  him  of  his  vote.  It  will  be 
argued  that  those  circumstances  amounted  to  fraud,  that 
there  was  no  bona  fides  in  the  transaction,  and  conse- 
quently that  a  right  to  vote  did  not  legally  result.  If  such 
is  the  real  objection  to  the  vote,  it  should  have  been  pro- 
perly taken.  Amongst  the  five  objections  delivered,  there 
are  none  applicable ;  there  is  not  one  to  the  effect  that 
the  vote  is  a  manufactured  vote,  or  that  the  voter  procured 
himself  to  be  registered  by  fraudulent  or  illegal  means. 
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The  Committee  will  not  allow  the  other  side  to  travel  out     1 840. 
of  the  objections  they  have  delivered  and  by  which  they 
must  abide,  the  late  statute  being  imperative  in  that  re- 
spect 

Assuming  the  sole  object  of  the  voter  in  taking  the 
premises  in  question  to  have  been  to  obtain  a  vote  for 
Great  Marlow,  that  cannot  affect  his  legal  right  to  vote, 
provided  all  the  requisitions  of  the  Reform  Act  have  been 
complied  with.  If  he  duly  occupied  the  house  and  pre- 
mises for  which  he  is  registered,  and  for  a  sufficient  length 
of  time ;  if  they  were  of  the  required  value ;  if  he  were 
properly  rated,  and  paid  his  rates  at  the  prescribed  time, 
be  was  entitled  to  be  registered  in  respect  of  those  pre- 
mises, whatever  might  be  his  motive  for  taking  them.  To 
obtain  a  vote  is  neither  an  illegal  nor  immoral  object,  and, 
provided  it  is  accomplished  by  legal  means,  it  cannot  be 
questioned. 

But  it  may  be  objected,  that  the  voter's  registered  qua- 
lification is  defective  in  some  essential  required  by  the 
Reform  Act.  If  so,  the  vote  may  be  attacked  on  any  of 
the  objections  delivered,  applicable  to  some  discoverable 
defect.  Objections  founded  on  a  want  of  rating,  or  the 
non-payment  of  rates,  may  be  thrown  out  of  the  question, 
18  DO  evidence  was  given  on  those  points.  The  length 
of  time  the  voter  occupied  the  premises  was  not  touched 
open  by  the  witnesses;  and  the  remaining  objections, 
therefore,  are  want  of  value  and  insufficient  occupation. 
It  b  shown  that  the  value  of  the  entire  premises  in  ques- 
tbn  is  considerably  above  10/.  per  annum.  If  the  value 
of  the  carpenter's  yard,  shop,  and  saw-pit  is  to  be  de- 
ducted, as  will  probably  be  contended,  the  value  of  the 
residue  of  the  premises  will  be  reduced  to  the  exact 
amount  required  by  law,  viz.  10/.  But  that  can  only  be 
done  on  the  supposition  that  the  yard,  shop,  and  saw-pit, 
or  some  other  portions  of  the  premises,  were  not  in  the 
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184S.  voter's  occupation.  It  is  clear  that  he  hired  the  car- 
penter's yard,  shop,  and  saw-pit  with  the  house  and  the 
garden ;  they  were  in  the  same  take.  He  was  rated  for 
them,  and  paid  the  rates.  There  can  be  no  question  of 
his  occupying  the  yard,  shop,  and  saw-pit ;  he  occupied 
them  with  the  house ;  he  had  also  property  of  his  own  in 
the  yard,  which,  with  the  saw-pit,  he  occasionally  used. 
At  times,  when  he  had  no  occasion  for  the  use  of  that  part 
of  the  premises,  he  allowed  his  master's  bailiff  to  make  use 
of  them,  but  a  permissive  use  only.  The  voter  could 
require  Field  at  any  moment  to  leave  the  yard,  shop,  and 
saw-pit,  and  desist  from  any  further  use  of  them.  A 
tenant  may  allow  his  landlord  to  use  his  premises ;  there 
is  nothing  in  that  fact,  affecting  the  relation  of  landlord 
and  tenant,  as  long  as  the  tenant's  occupation  remains  un- 
touched, as  was  the  case  in  the  present  instance.  There 
is  no  pretence  for  saying,  that  the  voter  did  not  occupy 
this  part  of  his  qualification,  within  the  meaning  of  the 
27th  section  of  the  Reform  Act.  As  to  the  house  and 
garden,  the  evidence  of  the  voter's  occupation  is  com- 
plete. The  witness  Sale,  called  by  the  other  side  in  sup- 
port of  their  objections,  proved  that  he  was  employed  by 
the  voter  to  take  care  of  the  house  and  garden.  He  was 
there  as  the  voter's  servant,  and  the  voter  therefore  had 
a  constructive  occupation  by  that  person.  The  occupa* 
tion  of  part  of  the  house  by  Smith  and  his  family,  was 
as  lodgers,  and  their  occupation  was  that  of  the  voter. 
There  is  no  reason  for  saying,  therefore,  that  one  part  of 
the  premises  is  to  be  separated  from  the  rest,  to  reduce 
the  value.  As  to  the  occupation  of  the  whole  house,  the 
evidence  is  much  stronger  than  in  Lee's  ease  (1),  whose 
vote  the  Committee  held  to  be  good.  As  to  the  occupa- 
tion of  the  entire  premises,  it  is  clear  that  the  voter  occu- 
pied them  as  tenant  to  his  master.    It  cannot  be  said  he 

(1)  Ante,  p.  12. 
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occapied  them  as  his  servant:  that  is  against  the  whole     1840. 
of  die  evidence.     There  is  no  ground  therefore  for  any 
one  of  the  objections  taken. 

Mr.  Austin  against  the  vote. — It  is  not  intended  to  call 
in  question  the  position  asserted  by  the  other  side,  that  a 
nan  is  to  enjoy  all  the  benefits  legally  resulting  from  his 
occupation  of  premises,  amongst  others,  that  of  becoming 
a  registered  voter  for  such  premises,  although  that  were 
the  sole  object  of  his  occupying  them.  All  that  is  con- 
tended is,  that  a  right  to  be  registered  to  vote  does  not 
arise  from  the  occupation  of  premises,  unless  such  occupa- 
tion is  a  complete,  bon&Jide,  legal  occupation,  in  the  sense 
of  the  27th  section  of  the  Reform  Act.  By  that  section  the 
nature  of  the  occupation,  necessary  on  the  part  of  a  person 
to  be  registered  in  a  borough,  is  clearly  pointed  out.  He 
18  to  "occupy,  as  owner  or  tenant.'*  The  mode  in  which  he 
is  to  occupy,  as  owner  or  tenant,  any  particular  premises, 
must  depend  on  the  nature  of  such  premises.  {Per  Lord 
Denman,  Rex  v.  Si.  Nicholas^  Rochester  ( 1)  )•  A  house 
is  not  occupied  like  a  warehouse  or  land  ;  but,  to  satisfy 
the  section  in  question,  each  kind  of  premises  must  be 
occupied,  as  it  is  occupied  by  an  owner  or  tenant.  There 
is  no  such  occupation  as  occupation  by  a  voter,  or  for  the 
purpose  of  being  registered  as  a  voter  merely.  Now  in 
this  case,  there  was  no  occupation  by  the  voter,  of  the 
premises  for  which  he  was  registered,  as  tenant;  of  course 
not  as  owner,  the  owner  being  Mr.  Williams.  All  the 
connection  that  the  voter  had  with  the  premises  was  ap- 
parent and  illusory,  though  he  attempted  by  certain  acts 
on  bb  part  to  make  it  appear  substantial,  and  that  he  was 
the  real  bond  fide  tenant  to  Mr.  Williams,  and  occupied 
the  premises  as  such  tenant. 

By  the  arrangement  between  Mr.  Williams,  Field,  and 
the  voter,  an  occupation  was  given  to  the  latter,  sufficient, 

(1)  6B.&  Ad.226. 
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184S.  ^  ^^^y  judged,  to  entitle  him  to  be  registered  as  a  vote 
for  Great  Marlow,  biit  there  was  no  adequate  real  6011 
fide  occupation  by  him  as  tenant  of  the  premises.  Thee 
was  no  real  letting  of  the  premises  to  the  voter,  nor  ws 
there  any  real  taking  by  him  as  tenant ;  still  less,  was  ther 
any  real  legitimate  use  made  of  them  by  him  in  that  cha 
racter.  One  cottage,  or  part  of  the  house,  was  occupied  b; 
Smith,  an  agricultural  servant  of  Mr.  Williams;  the  othe 
cottage,  or  residue  of  the  house,  was  occupied  by  Sale 
the  carpenter  employed  by  Mr.  Williams  on  his  estate 
and  the  remaining  part  of  the  qualification,  the  carpenter* 
yard,  shop,  and  saw-pit,  was  occupied  by  Mr.  William 
himself.  The  premises  were  as  much  in  the  hands  0 
Mr.  Williams,  or  of  his  agent  Field,  after  the  arrange 
ment  with  the  voter,  as  they  were  before.  The  vote 
was  nominally  rated,  but  Field  paid  the  rates  in  a  lum] 
with  those  of  Mr.  Williams ;  and  Field  received  Smith' 
rent.  The  carpenter's  yard,  shop,  and  saw-pit,  sti 
continued  in  the  actual  beneficial  occupation  of  Mi 
Williams;  for  all  the  carpenter's  work  for  the  Bishai 
property  was  done  tliere,  there  being  no  other  carper 
ter's  yard,  &c.  on  that  estate.  The  voter,  in  the  mean 
time,  was  residing  in  his  master's  house  as  his  butler ;  h 
had  no  other  business,  nothing  requiring  the  occupatio 
of  a  carpenter's  yard  and  saw-pit ;  he  had  no  famil] 
nothing  making  a  cottage,  or  the  retention  of  a  room  in 
cottage,  necessary.  He  was  not  at  Great  Mario w  mor 
than  the  third  of  a  year.  He  was,  moreover,  not  in 
condition  of  life  to  squander  money  in  hiring  premises 
worth  15/.  lOs.  a  year,  according  to  his  valuer's  evidence 
without  any  return  of  any  kind,  either  in  money,  or  enjo} 
ment  by  actual  personal  occupation,  if  the  rent  paid  b 
Smith,  31.  I8s.  per  annum,  be  excepted.  Against  thes 
conclusive  facts,  it  is  pretended  that  the  voter  permitte 
his  master  to  have  the  use  of  the  carpenter's  yard,  shoj 
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and  saw-pit,  for  the  purpose  of  the  carpenter's  work  on  a      1844. 

large  estate,  about  which  work  many  hands  were  con- 

stantly  employed ;  and  that  Mr.  Williams,  the  posses/tor 
of  a  large  fortune,  availed  himself  of  such  permission.  It 
is  asserted  that  Mr.  Williams  let  off  to  his  butler  the 
carpenter's  yard,  shop,  and  saw-pit,  things  essentially 
necessary  for  the  management  of  his  estate,  there  being 
no  other  carpenter's  yard,  &c.  on  the  estate,  at  5/.  10«. 
per  annum,  and  then  had  the  full  and  uninterrupted  use 
of  them  gratuitously  by  the  permission  of  his  butler. 
That  is  a  statement  made  in  order  that  the  voter  may 
appear  to  the  Committee  to  have  an  occupation,  as  tenant, 
of  that  portion  of  the  registered  qualification.  As  to  the 
small  quantity  of  fancy  wood  in  the  yard,  belonging  to  the 
▼oter,  it  is  merely  colourable  and  illusory.  Then  as  to 
the  cottage,  or  that  separate  portion  of  the  house  occu- 
pied by  Smith,  it  is  pretended  that  he  is  a  mere  lodger, 
and  that  the  voter  has  the  occupation  of  it.  The  voter, 
to  furnbh  evidence  of  occupation  by  himself,  slept  twice 
on  two  successive  nights  in  this  cottage  during  the  year 
preceding  the  election.  But  the  object  of  his  doing  so, 
obviously  was  to  manufacture  evidence  of  an  occupation ; 
that  was  the  intention  ;  the  sleeping  did  not  take  place  by 
him  by  virtue  of  his  being  an  occupying  tenant.  There 
was  no  bona  fides  in  his  sleeping  in  the  cottage;  it  was 
only  another  small  item  of  fraud  added  to  what  had  pre- 
ceded. The  whole  of  the  year,  the  cottage  is  in  the 
entire  occupation  of  Smith,  who  doubtless  is  really  the 
tenant  of  Mr.  Williams,  but  turned  into  the  lodger  of 
the  voter  at  the  arrangement  made  between  Mr.  Wil- 
Hanis,  Field,  and  the  voter.  As  to  the  other  portion 
of  the  house,  or  the  second  cottage,  there  has  been 
no  sleeping  there  by  the  voter,  and  no  other  act  of  occu- 
pation by  him,  because  the  occupation  by  Sale  as  his  ser- 
vant to  take  care  of  it  for  him,  is  relied  on.  But  this  is 
the  mcredible  part  of  the  transaction.     It  is  contrary  to 
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184fS.     common  sense  to  suppose  that  the  voter,  a  servant  in 
Mr.  Williams's  family,  should  allow  a  cottage,  alleged  to 
be  hired  by  him,  to  remain  without  any  use  for  several 
years  together,  for  which  he  is  paying  several  pounds 
annually.     As  there  could  be  no  real  occupation  by  the 
voter  of  this  cottage,  from  his  situation  in  the  house  of 
Mr.  Williams,  it  was  necessary  to  resort  to  the  contri?aDce 
of  a  constructive  occupation,  and  Sale,  who  really  is  the 
tenant  of  Mr.  Williams,  as  he  is  in  his  employment,  was, 
in  consequence  of  the  arrangement  before   mentionedi 
turned  into  the  servant  of  the  voter,  to  take  care  of  the 
cottage  for  him.     For  each  of  the  three  portions  of  the 
qualification,  therefore,  a  different  stratagem   has  been 
resorted  to,  to  make  it  appear  that  the  voter  has  adhered 
to  all  the  requisites  of  the  S7th  section  of  the  Refonb 
Act.     But,  in  each  particular,  the  great  requisite  is  want- 
ing ;  there  is  no  real  occupation  as  a  tenant,  there  is  onlj 
that  colourable  and  pretended  occupation,  or  rather  those 
particular  dealings  with  the  premises,  by  the  voter,  Mr. 
Williams,  and  his  agent,  to  make  it  appear  to  the  revising 
barrister,  and  to  a  Committee  of  the  House  of  Commons, 
should  the  matter  come  before  them,  that  the  voter  waf 
an  occupying  tenant.     But  the  real  substance  is  absent ; 
neither  the  voter,  nor  Mr.  Williams,  ever  intended  thai 
there  should  be  any  occupation  as  a  tenant,  independently 
of  making  the  vote.     There  was  a  tenancy  in  form — and 
forms  were  adhered  to,  to  give  an  appearance  of  occupa- 
tion—but the  whole  transaction  was   in  fraudem  legis, 
The  dry  forms  of  law  have  been  attempted  to  be  turned 
against  the  meaning  and  spirit  of  the  law  itself.     If  the 
letter  of  the  law  is  to  be  used  against  law,  it  must  be  done 
at  the  peril  of  him  who  tries  by  such  a  means  to  evade  it. 
If  he  fails,  in  the  minutest  requisite,  in  his  compliance  with 
the  dry  directions  of  the  law,  he  is  not  to  be  protected. 
In  the  present  case,  the  voter,  if  he  be  assumed  to  have 
established  an  occupation  of  Sale's  cottage,  through  the 
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nedhim  of  Sale,  for  it  is  against  every  probability  that  the  1842. 
drcamstances  are  as  stated,  yet  he  has  established  no 
nich  occupation  with  regard  to  Smith's  cottage,  and  the 
carpenter's  yard,  shop,  and  saw-pit,  as  will  be  shown  pre- 
scDtly.  Of  these  two  portions  of  his  qualificationi  the  voter 
has  not  made  out  even  a  dry  legal  performance  of  the 
conditions  of  occupation,  and  the  Committee  will  assume 
nothing  to  give  him  help.  He  will  be  visited  with  the 
fiill  consequences  of  the  slightest  omission.  The  objec- 
tion applicable  to  this  state  of  circumstances,  against  the 
▼ote,  is  the  one  delivered  by  the  sitting  member,  that  the 
voter  did  not  occupy,  as  owner  or  tenant,  the  premises  in 
respect  of  which  his  name  was  entered  in  the  register. 

Again,  if  jt  be  assumed  that  the  original  taking  was 
ionafidCf  yet  the  vote  must  be  disallowed,  for  there  is  a 
deficiency  in  the  value  of  the  only  parts  of  the  premises 
actuaDy  occupied  by  the  voter.  The  evidence  is  utterly 
at  variance  with  any  supposition  that  the  voter  occupied 
the  carpenter's  yard  and  saw-pit.  If  he  originally  hired 
it,  the  occupation  has  clearly  remained  for  every  possible 
purpose  m  Mr.  Williams.  If  this  portion  of  the  qualifi- 
cation  is  struck  off,  it  will  reduce  the  value  of  the  rest  to 
1(ML,  according  to  the  valuation  of  the  voter's  witnesses 
before  the  Committee,  which  cannot  be  implicitly  taken, 
under  the  circumstances  of  the  case,  as  to  the  real  value. 
The  mean  of  the  two  valuations  made  for  the  sitting 
member,  excluding  the  garden  at  a  distance  from  the 
house,  and  evidently  of  no  value,  as  it  is  not  used,  was 
iL  12$.  6d»  Upon  this  evidence,  therefore,  the  vote  must 
be  disallowed.  But  the  evidence  clearly  shows,  that  there 
was  no  occupation  by  the  voter  of  Smith's  cottage,  to 
entitle  him  to  be  registered.  It  appeared  first,  that  the 
taking  of  the  cottage  by  Smith  was  not  the  mere  hiring  or 
taking  of  lodgings  in  the  voter's  house.  It  was  proved 
by  Smith  himself,  that,  when  he  hired  the  cottage,  it  was 
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184S.  agreed^  that  be  was  to  take  the  whole  of  it,  but  that  tl 
voter  was  to  sleep  in  the  bed-room^  whenever  he  thougl 
proper.  The  bed-room  was  not  reserved,  there  was  c 
agreement  only  that  the  voter  was  to  sleep  there  when  l 
thought  proper,  a  mere  easement.  The  room  was  let  i 
Smith,  as  the  fact  of  his  using  it,  without  asking  for  < 
obtaining  leave  of  the  voter,  proves.  There  was  no  occi 
pation,  therefore,  of  that  room  by  the  voter,  and,  cons* 
quently,  no  constructive  occupation  by  him  of  the  rest  < 
Smith's  cottage.  In  the  case  of  Barnes  (i),  the  voter  I 
his  house  as  furnished  lodgings  for  three  months,  reser 
ing  a  sleeping  room  and  certain  closets  about  the  housi 
with  the  garden ;  the  reservation  was  bon&Jide^  for  it  wi 
proved  that  Barnes  frequently  used  the  bed-room,  and  ha 
vegetables  from  the  garden ;  Barnes  also  left  a  servant  i 
the  house  the  whole  of  the  time ;  yet  the  Conunittee  hel 
he  had  parted  with  the  occupation  of  the  house.  Mon 
over,  in  this  case,  Smith  had  the  key  of  the  outer  doa 
which  was  wholly  under  his  dominion.  And  the  interni 
communication  between  the  two  cottages  being  practical! 
closed  by  the  door  bolted  on  both  sides,  it  is  impossibi 
to  consider  the  two  cottages  as  one  house,  or  to  say  thi 
in  this  way  the  voter  had  the  occupation  of  Smith's  col 
tage,  by  his  occupation  of  Sale's.  Even  assuming  them  t 
be  one  house,  yet,  from  the  circumstance  of  Smith  bavin 
the  control  over  an  outer  door,  distinct  from  the  oute 
door  belonging  to  the  part  in  the  occupation  of  the  vote 
through  Sale,  Smith's  portion  of  the  house  is  his  house 
and,  if  a  burglary  were  committed  in  it,  would  be  so  lai 
in  the  indictment.  These  are  conclusive  reasons  agains 
Smith's  cottage  being  considered  in  the  occupation  of  th 
voter.  And  the  value  of  that  part  of  the  qualificatio 
must  be  deducted,  together  with  that  of  the  carpenter' 
yard  and  saw-pit,  and  the  residue,  under  the  calculatio 

(1)  AnU,  p.  17. 
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ami  faTourable  to  the  voter,  will  not  be  sufficient  for  him     184^. 
to  retain  his  vote. 

After  deliberation  the  Committee  resolved,  *'  that  the 
Tote  of  Michael  Redmond  is  a  bad  vote."  Ayes,  4 :  Sir 
W.  Heathcote,  Mr.  Childers,  Mr.  Cowper,  Mr.  Power. 
Noes,  3:  Sir  J.  Y.  Buller,  Sir  H.  Campbell,  Sir  J. 
Mordaont  (1). 

Under  the  same  heads  of  objection,  the  names  of  Owen  A  witness 
Davis,  and  James  Cordery,  were  included  with  that  of  the  cross-ex- 

voter.  tmioation 

be  question- 
In  the  cross-examination  of  Field,  the  witness,  in  answer  ^  respeci- 
1  .  .11  f  *•  T^     •      ingthecall- 

to  questions  put  to  him,  said  that  the  votes  of  Davis,  ingornature 

Cordery,  and  of  the  voter,  were  all  made  at  one  time.     He  menrofT 

was  then  asked,  "  What  was  the  occupation  of  Cordery  ?"  voter,  whose 

'  r  .y        case  is  not 

and  that  question  being  objected  to,  he  was  asked  whether  under  the 

"  Davis  was  not  Mr.  Williams's  huntsman  V  tion  of  the* 

Mr.  Serjt.  Wrangham  objected  to  the  question,  on  the  ^JJ^^feJ!' 

ground  that  the  vote  of  Davis  could  not  be  inquired  into  cnce  to  his 

whilst  that  of  the  voter  was  under  consideration.   Although  Uon  to  be 

the  voter  hired  and  occupied  his  registered  qualification  ^^er^;'^' 

for  the  avowed  purpose  of  obtaining  a  vote  for  the  »'tho3igh 

^     ^  o  the  circum- 

borough,  yet  if  he  has  duly  fulfilled  all  the  requisites  of  sunce  to 

the  law,  bis  right  to  vote  was  perfectly  indisputable,  question 

Assuming,  therefore,  Davis  and  Cordery  to  have  obtained  ^^^^^^^ 

votes  in  the  same  manner  as  the  voter,  it  can  have  nothing  fo  ^he  proof 

in  support 

to  do  with  the  voter.  of  the  ob- 

Mr.  Austin, — The  evidence  up  to  tho  present  moment  {hTvalidity 

shows  that  the  voter's  qualification  was  manufactured  for  of ^he  vote 
.  ?  .  actually 

the  sole  purpose  of  giving  him  a  vote.  The  argument  of  under  con- 
the  other  side  is,  that  a  man  has  a  right  to  manufacture  a 
Tote.  But  that  is  a  point  to  be  discussed  in  the  present 
case  after  the  evidence  is  closed ;  and  in  order  to  raise 
that  point  properly  the  Committee  must  have  all  the  facts. 
(1)  Mioutei  of  Proceedings,  p.  vii. 
VOL,  I. — B.  A.  E.  C.  £ 
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1842.  The  witness  said  that  the  votes  of  Davis  and  Cordery 
were  made  at  the  same  time  as  the  voter's.  The  question 
of  the  concoction  of  the  present  vote  will  be  much  more 
easily  settled,  if  all  the  circumstances  attending  the  making 
of  the  three  votes  at  once  are  disclosed.  The  fact  that 
the  voter  is  the  butler,  Davis  the  huntsman,  and  Cordery 
a  farming  servant  of  Mr.  WiUiams,  b  a  most  important 
ingredient  in  the  manufacture  of  those  votes,  throwing 
the  greatest  suspicion  of  illegality  over  the  whole  trans- 
action. 

Mr.  Serjt.  Wrangham. — There  is  no  question  of  mano- 
facturing  votes  before  the  Committee,  there  being  no 
objection  deUvered  that  is  applicable  to  such  a  question, 
and  it  cannot  therefore  be  raised;  and  it  is  a  decisive 
reason  for  the  question  not  being  put,  that  the  answer  is 
to  be  used  in  support  of  an  objection  that  cannot  be 
taken. 
The  Committee  did  not  allow  the  question  to  be  put 


March  22. 


JAMES  GILES'S  CASE. 


Where  it 
was  proved 
that  the 
voter  was 
rated  up  to 
aod  in  De- 
cembeFf 
1840,  for 
the  register- 
ed premises 
io  which  T. 
resided,  the 
voter  liviog 
elsewhere; 
and  that  in 
April,  1841, 
the  voter 
directed  the 
overseers  to 
put  T.'s 
name  in  the 
rate  for 


On  the  register  for   1840  the  voter  was  entered  as 
follows : — 


Name  of  Voter. 


360.  Giles  James, 


Natare  of  Qnaliikation. 


Wittenton  Farm, 
House  and  Land. 


Street,  Laae,  or  other 
Place,  whore  Prapony  U 

ittaate. 


Newlock. 


And  he  was  entered  on  the  poll  at  the  election. 


62.  Giles,  James 


Bailiff,  Wittenton 
Farm. 


At  the  election  the  voter  voted  for  the  sitting  member, 
and  was  now  objected  to  by  the  petitioners  on  the  ground 
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diat  be  had  quitted  the  premises  for  which  he  was  regis-     184S. 
tered  after  the  registration  and  before  the  election.  them,  add- 

Newlock  Cottage,  with  a  garden  attached,  is  in  Mid-  h|S  uun^* 
menham  parish,  in  Great  Marlow.  and  the  Toter  was  V'^^'^ 
rtted  for  such  cottage  in  the  rate  made  in  December,  himieir;" 
1840,  but  not  in  any  subsequent  rate,  James  Thorpe  Hfterthe 
being  rated  for  it  in  the   next  rate,  viz.   May,  1841.  ^^^J^ 
Thorpe  had  Uved  in  the  cottage  for  the  two  years  pre-  tion,the 
ceding  the  election,  and  one  Johnson  for  a  year  or  two  declared  to 
preceding  Thorpe.     During  all  that  time  the  voter  lived  f^^jj^^^*^ 
at  his  house  on  Wittenton  Farm,  which  he  occupied,  being  ^^,7^ 
the  distance  of  two  fields  only  from  Newlock  Cottage,  to  another, 
both  being  in  the  same  parish.    He  was  not  rated  for  the  t£epri? 
house  or  farm  until  the  rate  made  in  December,  1841,  ?"f^,"^i 

'  '  be  had  paid 

which  was  after  the  election.  hUratesand 

It  was  in  evidence  before  the  Committee,  that  in  a  con-  5th  Apni 

venation  between  the  voter  and  Johnson  an  overseer,  ^[4^10]^*°^ 

after  the  petition  was  presented,  the  voter  said  ''  he  be-  ^^?^^!?   . 
1-       ,     ,  1      ,  1     ,     ,  .  26th  March 

lieyed  there  were  two  votes  only  that  were  bad,  his  own  (i84i);" 
and  Plumridge's.*'  It  was  also  in  evidence  that  at  a  mfttee  held 
parish  meeting  in  April,  1841|  the  voter  told  one  of  the  ^^^J^ 
OTerseers  *'  that  he  (the  overseer)  was  to  put  James  evidence 
Thorpe's  name  in  the  rate  for  Newlock  Cottage,  he  pationof 
(Thorpe)  had  taken  it  wholly  and  entirely  on  himself."    A  i'^fdP^JjJ^ 


witness  of  the  name  of  Clarke  stated,  that  he  and  one  ^^^»  ^, 

eotitle  bim 

John  Smith  had  a  conversation  with  the  voter  respecting  to  be  regit- 
the  petition  shortly  after  it  was  presented ;  that  in  the  them  in' 
course  of  such  conversation  Smith  observed,  "  that  it  was  ^f  ^^^f'|||^ 
a  good  thing  for  the  voter  that  the  scrutiny  was  aban-  baving  de- 
doned,  otherwise  his  vote  would  be  struck  off,  as  his  name  such  occu- 
wss  not  on  the  rate."   And  that  the  voter  replied,  *'  he  had  ^^""^y,^' 
paid  his  rates  and  taxes  up  to  the  6th  April,  but  had  left  jj^f^^'^^ij^ 
the  premises  on  the  S5th  March."    The  witness  stated 
that  this  conversation  referred  to  Newlock  Cottage. 

e2 
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1842.         After  this  evidence  had  been  given,  Mr.  Seqt.  Mere- 

vvherean^  treMer,  who  objected  to  the  vote  on  the  part  of  the  pe- 

objcciioD  lo  titioners,  informed  the  Committee  that  it  was  not  his 

partly  gone   intention  to  proceed  any  further  with  the  objection.    The 

then  aban-    petitioners  in  making  the  objection  in  the  first  instance, 

tbr***^  h^"^    had  been  misled  by  a  clerical  error  in  a  certified  copy  of 

mUtakcand  the  register. 

inittce  had        Whilst  the  learned  Serjeant  was  speaking,  it  was  an- 

form^al^r^  nounced  that  the  Speaker  was  at  prayers.     Upon  his 

lutionre-  concludinff,  the  Chairman  stated  that  the  Committee  had 
spectinglhe  °  ..  i  i     .         i  • 

vote,  the  no  power  to  come  to  a  formal  resolution  that  the  vote  was 
allowed  tUfe  ^  S^^^  ^o^^>  *^®  House  being  met ;  but  ihat  they  would 
objection  to  make  the  formal  resolution  on  the  followinff  morninfi:.    The 

be  re-open-  ^  ^  o  o 

ed  and  pro-   Committee  then  adjourned. 

About  an  hour  after  the  adjournment  of  the  Committee 
the  petitioners'  agent  sent  a  written  notice  to  the  agent  of 
the  sitting  member^  to  the  effect  that  it  was  the  intention 
of  the  petitioners  to  apply  to  the  Committee,  at  its  sitting 
on  the  following  morning,  to  re-hear  the  case,  and  also 
requiring  the  agent  of  the  sitting  member  to  retain  his 
witnesses  (if  any)  in  town,  to  enable  the  Committee  to  pro- 
ceed with  it. 
Marc/t  23.       On  the  following  morning,  at  the  sitting  of  the  Com- 
mittee, Mr.  Serjt.  Merewether  applied  to  be  allowed  to 
proceed  with  the  objections  against  the  voter,  which  he 
had  abandoned  on  the  previous  day.     He  made  this  ap- 
pKcation  chiefly  on  a  personal  ground  relating  to  himself. 
He  had  been  misled  by  an  error  in  the  certified  copy  of 
the  register,  whilst  the  case  was  under  the  consideration 
of  the  Committee,  which  induced  him  at  the  moment  to 
abandon  the  objection.     The  nature  of  the  error  in  ques- 
tion, and  its  bearing  upon  the  circumstances  of  the  case, 
were  not  quite  accurately  brought  to  his  attention  till  after 
the  adjournment  of  the  Committee,  when  under  his  advice 
notice  of  this  application  was  given. 
Mr.  Cockbum. — Committees  have  re-heard  cases  de- 
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pending  on  nice  arguments,  or  when  the  decbion  involved     184^. 
Te7  important  consequences.    A  re-hearing  of  any  par- 
ticular case  has   never  been  allowed,  unless  it  was  to 
determine  some  leading  principle.     Mr.  Rogers  has  col- 
lected the  cases  on  the  subject  of  re-hearing  cases  after 
being  once  closed,  and  says  applications  of  this  kind  are 
listened  to  with  jealousy,  and  should  be  granted  cautiously 
and  sparingly,  if  indeed  they  ought  to  be  granted  at  all. 
He  then  goes  on  to  show  that  a  re-hearing,  in  the  few 
cases  in  which  it  has  been  allowed,  has  been  when  some 
important  general  principle  of  election  law  was  in  issue,  or 
when  a  large  class  of  voters  depended  upon  the  decision 
of  the  particular  case(l).      It  may  be  said  that  in  the 
present  instance  there  has  yet  been  no  formal  adjudication 
of  the  case,  and  that  it  is  not  therefore  finally  disposed  of. 
Bat  that  is  not  the  question,  for,  as  the  objection  was 
abandoned,  no  adjudication  of  the  committee  was  required. 
There  is  nothing  in  the  circumstance  of  the  Conmiittee 
being  prevented  coming  to  a  formal  decision  yesterday, 
owmg  to  the  Speaker  being  at  prayers.    That  does  not 
suspend  or  annul  the  effect  of  the  abandonment  of  the 
objection  made  by  the  other  side.     Suppose  the  objection 
had  been  expressly  abandoned  by  the  agent  of  the  peti- 
tioner, after  the  adjournment  of  the  Committee  on  account 
of  the  »tting  of  the  House,  or  after  a  formal  adjournment 
in  the  middle  of  the  day,  which  sometimes  takes  place, 
Goold  it  be  said  that  the  decision  of  the  Committee  was 
necessary  to  ratify  such  an  abandonment?    The  act  of 
abandonment  or  waiver  is  complete  of  itself,  and  when 
once  done,  the  operation  is  to  place  things  precisely  in  the 
same  state,  they  would  have  been  in,  if  the  circumstance 
abandoned  or  waived  had  never  occurred.     In  the  common 
law  courts  it  is  every  day's  practice  to  withdraw  or  aban- 
don a  notice  of  trial ;  the  parties  are  then  left  in  the  same 
state  as  if  no  notice  of  trial  had  ever  been  given.    The 

(I)  Bogert  CD  Committees,  p.  78. 
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1842.  notice  cannot  be  revived,  there  is  nothing  to  revive,  it  is 
utterly  and  entirely  gone.  In  the  present  case,  the  effect 
of  the  objection  to  the  voter  being  abandoned,  as  it  for- 
mally was  yesterday,  is  that  there  is  no  objection  against 
him,  and  can  be  none  in  which  this  Committee  can  have 
any  jurisdiction.  By  the  late  Act  regulating  the  pro- 
ceedings of  Election  Committees  (4  &  6  Vict.  c.  58,  s.  53) 
the  heads  of  objection  to  a  voter  must  be  left  with  the 
clerk  of  the  General  Committee,  not  later  than  the  after- 
noon of  the  sixth  day  next  before  the  day  appointed  for 
choosing  the  Committee  which  will  have  to  hear  and  decide 
the  objection.  No  objection  therefore  can  be  entertained 
by  this  Committee  against  any  vote,  of  which  notice  was 
not  duly  given  to  the  clerk  of  the  General  Committee.  If 
after  notice  to  him  of  an  objection,  such  objection  is  aban- 
doned, it  is  as  if  no  notice  was  ever  given ;  it  cannot  be 
revived.  This  Committee  has  no  jurisdiction  to  revive  it, 
any  more  than  a  judge  at  nisi  prius  could  revive  a  notice 
of  trial  that  had  been  abandoned.  That  is  a  matter 
entirely  between  the  parties.  This  Committee  must  ad- 
here to  strict  rules  of  practice,  and  not  allow  them  to 
fluctuate  with  the  caprice  or  mistakes  of  parties.  The 
notice  given  of  this  application  has  no  effect  on  the  case ; 
a  party  having  abandoned  an  objection  cannot  afterwards 
retract  his  abandonment ;  if  he  were  allowed  to  do  so, 
there  would  be  no  longer  any  certainty  in  practice. 

Mr.  Serjt.  Merewether  was  stopped  by  the  Committee, 
who  resolved  that  the  case  of  James  Giles  might  be  further 
inquired  into(l). 

March  7^,       Mr.  Serjt.  Wrangham,  against  the  vote. — Considerable 

confusion  has  arisen  in  this  case  from  the  over  accuracy 

of  the  overseers  in  making  out  the  list  of  voters.    They 

appear  in  the  first  instance  to  have  consulted  schedule 

(I)  The  Committee  decided  on  grounds  penonal  to  Mr.  Serjt.  Merewether; 
consideiiog  his  abandonment  of  the  objection  an  accident. 
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(H.),  No.  3y  of  the  Reform  Act,  which  is  the  form  in     184£. 
which  lists  of  county  voters  are  prescribed  to  be  made 
oot   According  to  that  form,  assuming  the  voter  was  a 
ooanty  instead  of  a  borough  voter,  his  description  would 
haTe  been  distributed  in  four  columns  as  follows : — 

Gilet,  Junfli     |      WitteDton  Farm      |      House  and  Land      |      Newlock. 

the  second  column  containing  his  residence;  the  third  the 
nature  of  his  qualification ;  and  the  fourth  its  situation. 
The  overseers  supposing  these  particulars  necessary  to  be 
giTen  in  the  list  they  were  to  make  out  for  the  borough, 
were  doubtlessly  perplexed  when  they  turned  to  the  form 
of  the  borough  list  in  schedule  (I.),  No.  1,  of  the  Act,  in 
which  there  are  but  three  columns,  viz. 

Nun  o{  Votv.  |  Natnre  of  Qualification.  |  Street,  &c.  wbeie  Property  ntuate. 

but  escaped  the  difficulty  by  thrusting  into  the  three 
columns  the  information  intended  for  four,  and  on  the  re- 
gister the  voter  stands  :— 

GQfli,  Jamei,     |     Wittenton  Fam,  Home  and  Land.     |     Newlock. 

Wittenton  farm  has  been  described  by  the  witnesses 
to  be  the  voter's  residence,  which  is  not  required  to  be 
given  in  borough  lists  of  voters.  Rejecting  therefore  the 
words  '^  Wittenton  farm/'  as  mere  surplusagCi  from  the 
second  column,  the  voter's  qualification  will  be  **  house 
and  land,  Newlock,"  which  is  a  sufficient  and  proper 
description  of  Newlock  cottage,  with  the  garden  attached. 
This  being  the  correct  state  of  facts  with  respect  to  the 
legbter,  it  appears  that  the  voter  was  rated  for  Newlock 
cottage  in  1840,  and  gave  up  possession  of  it  at  Lady 
Day,  1841 ;  shortly  before  he  directed  the  overseers  to 
rate  Thorpe  for  it.  This  is  the  case  against  the  vote. 
On  the  other  side,  however,  it  will  probably  be  urged  that 
as  the  voter  was  not  in  possession  of  Newlock  cottage  at 


56  ELECTION  CASES. 

1842.  the  time  he  was  registered,  the  objection  now  taken  sh 
have  been  taken  before  the  revising  barrister^  and  tha 
having  been  done  it  is  too  late  to  raise  it  now.  But  ag 
this  supposed  state  of  things  it  is  to  be  observed  that  ( 
is  the  express  declaration  of  the  voter  that  he  left  I 
lock  cottage  on  Lady  Day,  1841  ;  and  there  are  als< 
facts,  that  he  was  rated  for  it  so  late  as  Christmas,  1 
and  that  Thorpe,  by  his  directions,  was  rated  for  the  i 
place  in  May,  1841.  A  change  therefore  took  pla< 
the  voter*s  interest  in  the  premises,  subsequently  t< 
registration,  and  prior  to  the  election.  His  interest  a 
time  of  the  registration  must  be  assumed  to  have  bei 
the  proper  description  to  entitle  him  to  be  regist< 
He  must  have  had  the  occupation  of  Newlock  cot 
Although  Thorpe  was  living  there  at  the  time  of  th 
gistration  and  for  two  years  before,  that  is  not  inco 
tent  with  the  voter's  occupation  for  the  purpose  of  r 
tration.  Thorpe's  occupation  must  be  assumed  to 
been  the  voter's  occupation.  Actual  occupation  b; 
voter  was  not  necessary,  he  was  not  required  to  resic 
be  personally  present  at  the  cottage ;  a  constructive  < 
pation  was  all  that  was  requisite ;  and  that  again  is 
sistent  with  the  voter  living  at  Wittenton  farm, 
was  decided  in  Lee^s  case(\).  It  is  clear  that  Th 
occupied  the  cottage  in  a  new  character  after  Lady 
1841,  he  then  became  tenant,  and  began  to  be  ratec 
it.  Before  that  time  therefore  he  must  have  occupie< 
some  one  else,  and  for  whom  but  the  voter?  Thorpe 
being  called  by  the  other  side,  who  could  have  expla 
the  whole  transaction,  betrays  its  real  nature.  The  y 
was  entitled  to  be  registered  at  the  registration  of  1 
but  he  lost  his  qualification  at  Lady  Day,  1841,  befor 
election. 

Mr.  Austin,  in  support  of  the  vote. — The  objectic 

(I)  Ante,]p,  12. 
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tbe  voter  is,  that  at  the  time  of  his  voting  he  had  not  the     184S. 
qualification  for  which  he  was  registered.     [The  learned 
counsel  proceeded  to  comment  on  the  evidence  respecting 
the  voter's  admissions  against  the  vaUdity  of  his  vote.] 
1.  It  shall  be  assumed  that  the  voter  was  registered  for 
Newlock  cottage.    If  so,  he  is  entitled  to  remain  on  the  poll, 
although  from  the  evidence  it  may  be  clear  he  was  not 
entitled  to  be  registered.    From  1838,  down  to  the  time 
of  the  election,  Newlock  cottage  was  in  the  possession  and 
actual  occupation,  first  of  Johnson,  and  then  of  Thorpe. 
The  voter  all  this  time  lived  at  Wittenton  farm ;  and  there 
is  not  a  tittle  of  evidence  to  connect  him  with  either 
Thorpe  or  Johnson,  so  as  to  make  their  occupation,  in 
point  of  law,  his.    The  only  connection  between  the  voter 
and  the  cottage  is,  the  fact  of  his  having  been  rated  for 
it  up  to  Lady  Day,  1840.     But  the  circumstance  of  being 
rated  is  no  evidence  of  occupation.    Johnson  and  Thorpe 
may  have  been  under-tenants  to  the  voter,  who  continued 
to  be  rated ;  or,  they  may  have  been  tenants  to  the  owner, 
to  whom  it  appears  the  voter  was  bailiff,  and  the  bailiff 
may  have  been  rated.     Suppose  Thorpe  to  be  under- 
tenant of  the  voter,  and  that  he  became  tenant  directly 
of  the  owner  at  Lady  Day,  1841,  that  will  explain  the 
change  of  the  rate.    It  will  explain  also  the  voter's  decla- 
ration, '*  that  Thorpe  had  taken  the  cottage  wholly  and 
utterly  on  himself.^    Then,  with  the  exception  of  the 
rating,  which  does  not  affect  the  question,  the  voter  is  not 
proved  to  have  had  anything  more  to  do  with  Newlock 
cottage,  at  the  time  he  was  registered,  than  he  had  at  the 
time  of  the  election.     The  objection  therefore  must  fall  to 
the  ground,  as  no  difference  can  be  established  between  the 
qualification  at  the  time  of  voting,  and  that  at  the  time  of 
being  registered. 

2.  But  it  may  with  greater  probability  be  assumed  that 
the  voter  was  registered  for  Wittenton  farm,  and  not  for 
Newlock.    The  word  "  Newlock"  may  have  been  used 
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184fi.  by  the  overseers  as  a  description  of  the  situation  of  Wii 
tenton  farm,  it  being  in  point  of  fact  only  two  fields  off;  an 
although  such  a  description  may  not  exactly  answer  tb 
description  required  by  the  form  in  schedule  (I.),  No.  1  c 
the  Reform  Act,  viz.  '^  street,  farm,  or  other  place  in  th* 
parish  where  the  property  is  situate,"  such  a  slight  inac 
curacy  is  cured  by  the  79th  section.  By  that  section  "m 
inaccurate  description  of  any  place  in  any  list  of  voter 
shall  in  any  wise  prevent  or  abridge  the  operation  of  thi 
act  with  respect  to  such  place,  provided  such  place  shal 
be  designated  in  such  list,  so  as  to  be  commonly  under 
stood."  Or  more  closely  adopting  the  mode  of  readinj 
the  entry  of  the  voter's  qualification  in  the  register^  sug 
gested  by  the  other  side,  that  **  Wittenton"  is  a  super 
fluous  addition  of  the  voter's  residence,  then  by  insertinj 
a  comma  after  Wittenton,  to  make  the  reading  more  ac 
curate,  the  entry  would  be  read  thus,  '*  James  Griles,  re 
siding  at  Wittenton,  qualification,  farm,  house  and  land 
situate  at  Newlock."  Or,  again,  should  the  word  **  New 
lock"  have  been  introduced  into  the  register  by  the  over 
seers  through  inadvertence  and  mistake,  from  seeing  i 
connected  with  the  voter's  name  in  another  entry  in  th( 
rate  book,  it  may  be  rejected  as  surplusage  by  the  79tl 
section,  as  not  in  effect  rendering  obscure  or  uncertaii 
the  description  of  '*  Wittenton  farm,  house,  and  land.' 
These  three  suggestions  are  made  against  the  one  on  th< 
other  side,  to  explain  a  somewhat  obscure  entry  on  thi 
register;  and  it  would  seem,  it  is  contended,  more  pra 
bable  that  Wittenton  farm  is  the  qualification  intended 
and  not  Newlock  cottage.  This  being  so,  the  voter*i 
name  must  be  retained  on  the  poll.  It  is  abundantly 
proved  that  the  voter  resided  at,  and  occupied  the  house 
at  Wittenton  farm,  together  with  the  farm,  &c.  for  some 
years  before,  and  up  to  the  time  of  the  election ;  that 
such  occupation  continued  during  the  year  preceding  the 
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registration  of  1840^  and  ako  till  the  election.  As  to  his  184S. 
Dot  being  rated  for  the  house  and  farm  until  December, 
1841,  that  is  not  an  objection  that  can  be  taken  now;  in 
the  first  place,  it  should  have  been  taken  before  the  re- 
rising  barrister  in  1840;  and,  in  the  next  place,  there  is 
no  objection  delivered  by  the  other  side  applicable  to  it. 
It  is  clear  the  voter  was  qualified  precisely  in  the  same 
way  at  the  time  of  the  election,  as  he  was  at  the  registra- 
tion. He  was  not  rated  for  his  qualification  on  either 
occasion,  and  no  change  therefore  had  taken  place  in  that 
respect.  The  objection  then  is  not  applicable  to  the 
Toter,  on  the  assumption  that  he  was  registered  for  Wit- 
tenton  farm,  instead  of  Newlock  cottage,  according  to  the 
first  suggestion.  In  either  case  the  objection  should  have 
been  made  at  the  registration,  but  as  it  was  not  made,  it 
cannot  be  raised  here ;  moreover,  the  other  side  have  de- 
iivered  in  no  form  of  objection  applicable  to  the  real  state 
of  the  facts. 
The  Committee  resolved  that  the  vote  was  bad. 


EDWARD  NEWELL'S  CASE.  Mareh^^. 

The  name  of  Edward  Newell  was  included  in  the  list 
of  voters  made  out  by  the  overseers  of  the  parish  of 
Great  Marlow,  in  the  borough  of  Great  Marlow,  on  the 
last  day  of  July,  1840,  his  qualification  being  described, 

House,  West  Street."  The  voter  did  not  begin  to 
occupy  the  house  in  question  until  the  October  previous 
to  the  list  being  made  out,  and  he  had  not  occupied  any 
premises  in  the  borough  qualifying  him  to  be  registered, 
before  be  took  that  house.  At  this  time  he  belonged  to 
the  Conservative  party,  and  was  objected  to  at  the  regis- 
tration of  1840,  by  William  Francis,  on  the  Liberal  side. 
At  the  revision,  owing  to  an  informality  in  the  notice  of 
objection,  the  objection  was  not  gone  into  by  the  revising 
barrister.    The  voter,  at  the  election,  voted  for  the  sitting 


(( 
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184S.  member,  and  the  petitioners  now  objected  to  his  vote  on 
the  ground  that  his  name  was  improperly  retained  on  the 
register,  he  not  having  duly  occupied  the  premises  for 
which  he  was  registered,  nor  having  been  duly  rated  for 
them. 

To  let  in  the  question  of  qualification,  it  was  necessary 
for  the  petitioners  to  establish  before  the  Committee,  that 
the  revising  barrister  had  come  to  a  decision  upon  tbe 
notice  of  objection,  and  that  such  decision  was  erroneous. 
To  show  that  a  decision  was  come  to,  the  petitioners  gave 
evidence  of  the  list  of  objections  having  been  published, 
put  in  the  notice  of  objection,  and  showed  what  took 
place  before  the  revising  barrister.    The  petitioners  were 
thereupon  allowed  to  go  into  the  question  of  qualification, 
reserving  to  the  sitting  member  the  right,  when  he  en- 
tered upon  the  defence  of  the  vote,  to  produce  evidence 
that  the  revising  barrister  did  not  come  to  any  decbion 
upon  the  notice  of  objection. 
Where  it         To  prove  the  publication  of  the  list  of  objections,  the 

WHS  fttflled 

byawitoeu  petitioner  called  John  Smith,  one  of  the  overseers  of  the 
ive^ii)!  P^™''^  ^f  ^'^»^  Marlow  in  1840,  who  stated  that  he  made 
that  a  list  of  out  a  list  of  voters  objected  to,  previous  to  the  registra- 
(wiiicb  was  tion  of  that  year ;  that  twenty  copies  of  such  list  were 
duceS^orac  printed;  that  one  of  such  copies,  signed  by  the  overseers, 
counted       ^^s  fixed  on  the  church  door  of  the  parish;  that  the  list 

for^  was  * 

made  out  by  produced  by  him  before  the  Committee,  was  another  of 
seers,  and  such  printed  copies;  that  the  signatures  of  the  overseers 
coplS^  ^^  ^^^  ^^®*  produced  were  not  put  to  it  till  about  a  month 
printed,  one  before  the  Committee  sat;  and  that  the  list  fixed  on  the 
was  signed    church  door,  and  produced  before  the  revising  barrister, 

and^x^on  ^^^  ^^^"  ^^^^  ^^  ^^^  ^^^^^  ^^  *^^®  revision  court,  and  was 
the  church    ^o  lonffcr  in  the  custody  of  the  witness. 

door  of  the  ®  i  .  i 

parish,  and  Mr.  Cockbum  objected  to  the  list  now  produced  being 
produced*  put  in  as  evidence  of  the  list  of  objections  fixed  on  the 
WwcUie    cb^'^cb  ^^^  ^y  *^®  overseers.    The  best  evidence,  and 
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the  only  evidence  of  such  list,  until  its  absence  is  duly     1842. 

accounted  for,  is  the  list  which  was  so  fixed.     If  the  list  revisiogbar. 

alleged  to  be  fixed  is  lost,  which  is  not  yet  shown  to  be  JJ^J^JU*^ 

the  case,  secondary  evidence  may  be  resorted  to,  but  at  l>im,  but  not 

present,  such  evidence  is  not  receivable.  lott;  the 

Mr.  Serjt.  Wrangftam. — The  list  produced  is  receivable  aiiowJd*^ 

b  evidence,  as  the  list  of  objections  fixed  on  the  church  J^°^^^'. 

door  would  be.     Several  lists,  duplicates  of  one  another,  copies  to  be 

and  all  copies  of  the  original  list  of  objections,  are  made  denceof  the 

in  the  manner  described  in  the  first  instance ;    one  of  \^^  chnrdT 

which  is  fixed  on  the  door  of  every  church  and  chapel  door.though 

It  appeared 
in  the  parish.    If  such  documents  are  not  all  duplicates,  that  the 

which  one  of  them  would  be  of  superior  authenticity  to  over^n 

the  rest?     It  must  be  admitted  therefore  that  there  were  ''ere  not  put 

to  It  till 

several  duplicate  copies  of  the  list  of  objections,  and  this  about  a 
is  one  of  them.    If  the  document  produced  be  not  a  du*  before  the 
plicate  copy,  at  all  events  the  evidence  establishes  that  it  is  oFtbe°Com« 
a  copy  of  the  list  fixed  on  the  church  door;  and  as  the  mitiee,and 

'^''  though  It 

list  fixed  on  the  church  door  was  lost  at  the  revising  was  not 
barrister's  court,  the  list  produced  may  be  admitted  as  fh^^pnnted 
secondary  evidence  of  it.  ITL^Z 

Mr.  Cockburn  in  reply. — Is  it  clear  that  the  list  pro-  waseia- 
duced  is  a  duplicate  original?     By  the  47th  clause  of  the  compared 
Reform  Act,  the  overseers  are  to  include  the  names  of  all  fixed  on  the 
persons  claiming  to  be  inserted  in  the  list  of  voters  in  a  church  door, 
list  according  to  the  form  numbered  6,  schedule  (I.),  and 
the  names  of  all  persons  objected  to,  in  a  list  according  to 
the  form  numbered   7,  schedule  (I.);  and  shall    cause 
topics  of  such  two  lists  to  be  fixed  on  or  near  the  doors 
of  all  the  churches  and  chapels  within  the  parish ;  and 
by  the  50th  section,  they  shall  deliver  to  the  revising  bar- 
rister a  copy  of  the  list  of  persons  objected  to.    Now  the 
other  side  should  first  prove  that  the  overseers  made  out 
the  list  of  persons  objected  to,  in  their  parish.    For  that 
must  be  proved,  before  it  can  be  shown  that  a  copy  of 
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184fi.  such  list  was  fixed  to  the  church  door,  which  is  the  ulil 
mate  fact  they  want  to  arrive  at,  in  order  to  show  that  ai 
objection  was  clearly  taken  to  the  voter  before  the  revisinj 
barrister.  But  the  original  list  is  not  produced,  nor  a  stei 
taken  towards  proving  it  was  made  out.  The  other  sid( 
therefore,  are  not  yet  in  a  position  to  prove  the  fixing  a  cop 
of  that  list  on  the  church  doors.  But  let  it  be  assumed  thf 
they  are ;  how  do  they  propose  to  prove  that  fact  ?  The 
propose  to  put  in  the  present  document  as  a  duplicate  < 
the  list  fixed  on  the  church  door,  which  of  itself  is  only 
copy  of  the  original  list,  if  the  overseers  complied  with  tli 
statute.  But  copies  of  the  same  instrument  are  not  di 
plicates  of  one  another,  in  whatsoever  way  they  may  fa 
made.  They  may  be  precisely  alike  in  all  respects,  fa< 
similes  of  one  another :  still,  they  have  no  inherent  ind< 
pendent  authenticity,  like  duplicate  originals.  Each  cop 
derives  its  eflect  directly  firom  its  original.  The  lists  c 
the  church  and  chapel  doors  and  delivered  to  the  revisin 
barrister  are  not  duplicates,  but  each  is  a  copy  of  tt 
original  list,  directed  to  be  used  in  a  certain  manner  l 
the  statute,  and  has  no  other  effect  as  evidence  than  as 
copy.  The  present  list,  according  to  the  most  favourab 
view  of  the  evidence,  appears  to  come  from  the  san 
printing  press  as  the  copy  fixed  on  the  church  door  an 
afterwards  given  to  the  revising  barrister;  after  all,  then 
fore,  it  is  only  a  copy  of  a  copy,  and  not  receivable  in  ai 
event.  But  it  must  be  remembered  that  it  is  not  even 
copy  of  the  copy  on  the  church  door,  for  the  signatun 
were  not  attached  to  it  till  lately,  and  not  till  long  aft< 
that  copy  was  in  all  probability  lost.  The  overseer 
moreover,  were  bound  to  peruse  and  correct  the  list  (wh( 
it  was  printed)  intended  to  be  fixed  on  the  church  doo 
there  might  be  corrections  in  that  list,  it  has  not  bet 
proved  there  were  not;  and  the  list  produced  was  n 
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eximined  with  it.  It  is  not  even  a  copy  of  a  copy  there-  184£. 
fore.  The  object  of  publishing  the  list  of  objections  iS| 
obyioaslyy  to  give  notice  to  the  constituency  of  the  parti- 
cular persona  whose  qualifications  will  be  called  in  ques- 
HoD  before  the  revising  barrister.  Security  is  given  by  the 
Reform  Act,  that  the  revising  barrister  shall  be  confined 
to  that  list,  for  it  is  to  be  a  copy  of  the  original  list  From 
the  revising  barrister  an  appeal  is  given  by  the  60th  sec- 
tion to  the  Committee,  but  only  from  his  decisions  legally 
come  to.  The  barrister's  list  of  objections  might  perhaps, 
if  properly  produced  to  the  Committee,  be  admitted  as  an 
authentic  list  of  persons  objected  to,  without  much  danger 
of  any  mischief  arising  from  a  departure  from  the  rule  of 
evidence  applicable  to  the  production  of  written  instru- 
ments. But  no  such  list  is  produced  before  the  Com- 
mittee, who  are  called  on  to  adjudicate  upon  the  rights 
of  electors  that  may  never  have  been  the  subject  of  ob- 
jection or  decision  before  the  revising  barrister  (1). 

After  deliberation,  the  Committee  resolved,  *  that  the 
duplicate  list  of  objections  produced  is  sufficient/ 

The  petitioner  then  put  in  evidence  the  notice  of  ob-  A  notice  of 
jection  given  to  the  overseers  by  Francis,  and  called  the  addressed 
overseer,  John  Smith,  from  whose  testimony  it  appeared  ovliweri  of 
that  Francis  had  given  notices  of  objection  against  the  the  parish 
oaines  of  several  persons  on  the  list  of  voters,  amongst  omittiDg  the 
others,  that  of  the  voter.    The  notices  were  in  the  form  p^5i°isa* 
prescribed  by  the  Reform  Act,  with  the  exception  of  two,  ^^  J^^^n. 
the  one  against  the  voter,  and  the  other  against  a  person 
of  the  name  of  Allam.    In  these  two  notices  the  name  of 
the  parish  was  omitted,  in  all  other  respects  they  were 

(1)  At  the  conclosioii  of  Mr.  Cockburn's  argument,  Mr.  Seijt.  Wrtogham 
d>iiii«d  a  right  to  address  the  Committee  again,  on  ttie  ground,  that  Mr.  Cock- 
bom  ID  his  reply  had  introduced  a  fresh  objection  to  the  list  produced  being 
Kceived  in  ei^oce,  but  the  Committee  refnied  to  hear  him. 
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1842.     correct.    The  notice  of  objection  against  the  voter  was 
as  follows : — 

"  To  the  Overseers  of  the  parish  of 
'^  I  hereby  give  you  notice  that  I  object  to  the  name  of 
Edward  Newell,  of  West  Street,  being  retained  on  the 
list  of  persons  entitled  to  vote  in  the  election  of  two  mem- 
bers for  the  borough  of  Great  Marlow,  and  that  I  shall 
bring  forward  such  objection  at  the  time  of  the  revising 
of  the  said  list. 

"Dated  the  24th.  day  of  August,  in  the  year  1840. 

(Signed)  *'  William  Francis, 

(Place  of  abode)    '*  West  Street,  Great  Marlow,  Bucks." 

At  the  time  that  Francis  gave  the  notices  of  objection  to 
the  overseer  he  kept  copies  of  them  in  his  own  possession, 
and  it  happened  that  the  copies  of  the  notices  of  objection 
against  the  voter  and  AUam,  contained  the  name  of  the 
parish  omitted  in  the  originals.  The  overseers  duly  pub- 
lished a  list  of  objections  according  to  the  provisions  of 
the  47th  section  of  the  Reform  Act,  including  the  names 
of  Allam  and  the  voter.  At  the  registration  Francis  was 
present  to  support  his  objections,  and  the  revising  bar- 
rister went  through  the  list  of  persons  objected  to  ac- 
cording to  the  arrangement  of  the  names  in  alphabetical 
order,  by  which  Allam's  case  was  taken  first.  Upon  his 
case  being  called  on,  it  appeared  from  the  testimony  of 
Smith,  tie  overseer,  before  the  Committee,  that  a  dis- 
cussion was  raised  on  the  validity  of  the  notice  of  ob- 
jection in  Allam's  case  before  the  revising  barrister,  who 
decided  the  notice  to  be  bad.  The  witness  also  stated, 
that  afterwards,  when  the  voter's  case  was  called  on,  the 
revising  barrister  *'  went  into  it  just  the  same  as  he  did 
in  Allam's."  The  revising  barrister,  in  consequence  of 
what  took  place  on  the  noticci  did  not  go  into  the  ob* 
jection  against  the  voter. 
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The  pedtioners'  counsel  were  then  about  to  tender  evi-  1842. 
dence  upon  the  merits  of  the  objections  to  the  vote,  when 
Mr.  Cockbum  objected  that  the  decision  of  the  revising 
barrister  upon  the  notice  of  objection,  the  effect  of  which 
was  to  retain  the  voter's  name  in  the  register,  was  good; 
and  that  it  was  not  competent  to  the  Committee,  therefore, 
to  inquire  into  the  merits  of  the  vote. 

Mr.  Serjt.  Wrangham. — Much  argument  will  not  be 
required  to  satisfy  the  Committee  that  the  notice  was  a 
good  and  valid  notice  of  objection,  and  that  the  revising 
banister  was  wrong,  in  point  of  law,  in  deciding  that  it 
was  bad.     By  the  47th  section  of  the  Reform  Act,  any 
person  who  is  in  any  list  of  voters  for  any  city  or  borough, 
may  object  to  any  other  person  in  any  list  of  voters  for 
Aatdtyor  borough;  and  any  person  so  objecting  shall 
gire  a  notice  in  writing,  according  to  the  form  in  the 
Bcbedule,  (L),  No.  5,  or  to  the  like  effect,  to  the  overseers 
making  out  the  list;  and  the  overseers  shall  include  the 
oames  of  persons  so  objected  to  as  aforesaid,  in  a  list 
according  to  the  form  in  the  same  schedule,  (I.),  No.  7,  and 
shall  cause  a  copy  of  such  list  to  be  fixed  on  the  doors  of 
the  churches  and  chapels  within  their  parish ;  and  shall 
keep  a  copy  of  the  names  of  all  persons  so  objected  to  as 
aforesaid,  to  be  perused  by  any  person  without  payment 
of  any  fee.    There  is  no  other  mention  throughout  the 
wrhole  of  the  Reform  Act,  of  the  notice  of  objection,  than 
what  is  contained  in  this  passage  from  the  section  in  ques- 
tion, including  the  form  referred  to  in  schedule  (L),  except 
a  slight  reference  to  it  in  the  proviso  at  the  end  of  the 
50th  sectbn.    If  it  is  concluded  that  the  mere  words  of 
this  form  are  to  be  attended  to,  and  to  be  followed  in  every 
sbgle  particular,  in  every  letter  and  stop,  the  notice  in 
question  may  be  admitted  to  be  bad.     But  that  is  a  mode 
of  construction  of  statutory  enactments,  requiring  pre- 
scribed forms  to  be  complied  with,  that  has  never  yet  been 

VOL.1. — B.A.E.C.  F 


86  BLBCTIOM  CASES. 

184S.  adopted  in  the  strictest  cases.  If  it  were,  the  business  of 
life  would  be  put  a  stop  to.  All  that  the  section  in  quei* 
tion  requires  is,  that  the  notice  of  objection  contained  in 
the  schedule  should  be  followed  in  its  essential  particular!, 
which  is  conclusively  indicated  by  the  notice  being  re- 
quired to  be  according  to  the  form  given,  or  to  the  Ue 
effect.  What  these  particulars  are,  it  is  by  no  means 
difficult  to  ascertain,  by  looking  at  the  intention  of  the 
legislature,  as  collected  from  the  provisions  of  the  Reform 
Act,  respecting  the  registration  of  voters.  The  object  oi 
the  whole  of  the  procedure  for  objecting  to  the  names  of 
persons  on  the  overseers'  list  of  voters,  is,  that  the  qualifi- 
cation of  such  persons  may  be  investigated  by  the  revising 
*  barrister,  at  the  instigation  of  some  other  person  on  that 
list.  But  such  investigation  can  take  place  only  when  the 
person  objected  to  has  full  opportunity  of  appearing  before 
the  revising  barrister,  to  defend  his  qualification.  To 
secure  this  opportunity  to  him,  is  the  object  of  the  list  oi 
objections  to  be  published  by  the  overseers.  That  list  is 
the  notice  to  the  person  objected  to,  that  his  title  to  remain 
on  the  register  will  be  called  in  question,  and  is  a  sufficient 
intimation  to  him  to  prepare  his  defence.  Neither  the 
form  of  notice  of  objection,  nor  the  list  of  objections,  sug- 
gests the  nature  of  the  objection  to  be  made  before  the 
revising  barrister,  and  the  person  objected  to  therefore 
learns  from  the  list  of  objections  every  thing  that  the  legis- 
lature intended  he  should  know,  before  he  meets  the 
objection  at  the  revision  court.  The  Reform  Act,  by 
imposing  on  the  overseers  the  task  of  making  out  a  list  ol 
objections,  instead  of  providing  for  the  service  of  the 
notice  of  objection  on  the  voter  personally,  has  impliedly 
given  them  authority  to  determine  the  validity  of  notices 
of  that  description  delivered  to  them.  They  may  there- 
fore reject  or  accept  a  notice.  If  they  accept  it,  they  must 
be  considered  as  having  waived  any  objection  to  it,  on  the 
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ground  of  infomiality,  and  the  eridence  of  their  accept*  1840. 
loee  is  the  insertion  of  it  in  the  Kit  of  objections.  By 
the  50th  section,  the  revising  barrister  is  to  retain  on  the 
register  the  names  of  all  persons  to  whom  no  objection 
iball  hare  been  made  *'  in  the  manner  hereinbefore  men« 
tioned,**  and  in  the  proviso  to  the  same  section,  that  no 
person's  name  shall  be  expunged  by  him,  '*  unless  such 
notice  shaU  have  been  given  as  is  hereinbefore  required.*' 
These  provisbns»  however,  are  consistent  with  the  present 
argument,  for  it  is  no  where  enacted  in  the  Reform  Act, 
ditt  the  revising  barrister  is  to  have  any  other  proof  of 
die  formalities  attending  a  notice  of  objection  having  been 
observed,  than  the  evidence  afforded  him  by  the  circum* 
itiDce  of  the  name  objected  to  appearing  in  the  overseers' 
fist  It  has  been  argued,  that  as  an  objection  cannot  be 
proceeded  with  by  the  revising  barrister,  except  when  the 
objector  appears  by  himself,  or  by  some  one  on  his  behalf, 
ID  support  of  his  objection,  it  becomes  necessary,  in  order 
to  prove  the  identity  of  the  objector  before  the  revising 
btrrister,  to  have  the  notice  of  objection  proved.  And  it 
iitfaen  said,  that  one  of  the  means  pointed  out  by  the  Act 
to  fsdlitate  the  proof  of  identity,  is,  requiring  the  objector 
to  insert  in  his  ncftice  his  place  of  abode.  The  whole 
aigument  appears  to  be  built  on  this  last  circumstance. 
Bat  the  Act  requires  the  abode  of  the  objector  to  be  given 
in  his  noUoe,  in  order  that  the  overseers  may  judge  of  his 
qualiflcation  to  object,  at  the  time  he  gives  his  notice. 
And  that  is  clear  from  the  fact  of  the  knowledge  of  the 
ibode  being  confined  to  the  overseer,  it  not  being  imparted 
to  the  voter  objected  to  by  the  list  of  objections.  As  to 
the  identity  of  the  objector  before  the  revising  barrister, 
that  cannot  be  aided  by  the  contents  of  the  notice,  as  in 
lay  event  he  must  be  connected  with  the  notice  by  parol 
tiitiiBony,  extrinric  to  the  document  It  has  already  been 
observed,  that  the  mention  of  the  notice  of  objection  b 
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1840.  confined  to  the  47th  section,  with  the  exception  of  a  slight 
reference  to  it  in  the  50th  section.  By  the  former  section, 
the  Reform  Act  points  out  the  form  of  the  notice,  and  the 
person  to  whom  it  is  to  be  given,  and  then  suddenly  be- 
comes silent  with  respect  to  it.  It  leaves  the  notice  in 
the  possession  of  the  overseers,  and  makes  no  provision 
for  its  custody,  its  reproduction,  or  what  is  more,  for  its 
preservation.  All  further  mention  of  it  appears  to  be 
studiously  avoided.  Now,  how  is  this  to  be  explained,  but 
by  the  construction  sought  to  be  put  on  the  whole  of  the 
preliminary  proceedings  connected  with  the  formation  of 
the  register;  that  the  notice  of  objection  is  intended  for 
the  overseers  alone.  It  is,  as  it  were,  instructions  for  them 
to  give  notice  to  the  person  objected  to,  by  placing  hia 
name  in  the  list  of  objections.  Upon  the  overseers  adopt- 
ing or  rejecting  the  notice,  it  becomes  functus  officio.  It 
is  a  matter  between  the  overseers  and  the  objector,  and  if 
the  overseers  are  satisfied  with  the  instructions,  the  person 
objected  to,  and  much  less  the  revising  barrister,  cannot 
call  them  in  question.  Again,  by  the  47th  section,  the 
notice  of  objection  "  is  to  be  given  to  the  overseers,  who 
shall  have  made  out  the  list,  in  which  the  name  of  the 
person  objected  to  shall  have  been  inserted  ;*'  and  they  are 
then  directed  to  make  out  a  list  of  persons  '*  so  objected 
to."  In  the  present  case,  a  list  was  made  by  the  overseen 
of  the  parish  of  "  Great  Marlow,'*  comprising  the  name  ol 
the  voter  as  objected  to,  and  it  is  in  evidence  that  the 
notice  in  question  was  given  to  the  overseers.  What  more 
could  be  required  ?  Whether  directed  to  the  overseen 
of  the  parish  or  not,  it  was  given  to  the  overseers,  and  that 
is  all  that  is  required  by  the  Act.  The  notice,  by  its  lan< 
guage,  is  addressed  to  the  person  to  whom  it  is  given.  It 
begins  ^'  I  hereby  give  you  notice ;"  it  could  be  intended 
for  no  one  else  than  the  persons  upon  whom  it  was  served. 
The  overseers  must  have  understood  it  so,  by  their  acting 
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OD  the  notice.  They  were  in  a  position  to  know  whether  1842. 
the  notice  was  intended  for  them  or  not,  as  the  name  of 
the  voter,  his  residence,  and  the  particular  Ust  of  voters  in 
which  his  name  appeared,  are  all  set  forth  in  the  notice. 
It  cannot  be  contended  that,  in  addition  to  all  these  cir- 
cumstances, showing  a  faithful  compliance  with  the  requi- 
sites of  the  47th  section,  the  mere  direction  of  the  notice 
to  the  overseers  is  so  essential  as  to  vitiate  the  entire  no- 
tice. The  defect,  however,  is  cured  by  the  79th  section. 
The  notice  is  one  relating  to  "  Edward  Newell,  of  West 
Street."  It  is  notice  of  an  objection  to  his  being  retained 
on  the  list  of  voters  for  **  the  borough  of  Great  Marlow." 
The  direction  is  then  *'  to  the  overseers ;"  there  can  be 
no  doubt  of  its  being  commonly  understood,  that  that 
direction  is  to  the  overseers  of  the  parish,  in  that  borough, 
m  which  West  Street,  where  the  voter  resides,  is  situated. 
The  blank  in  the  notice  amounts  to  nothing  more  than  an 
inaccurate  description  of  the  overseers,  and  comes  under 
the  79th  section.  In  Cooksoris  caBe{\\  before  the  Peter- 
field  Committee,  the  omission  in  the  notice  of  the  place  of 
abode  of  the  person  making  the  objection,  was  held  not 
to  invalidate  the  notice.  That  was  a  much  stronger  case 
than  the  present,  for  without  the  information  omitted, 
there  was  no  evidence  that  the  objector  was  qualified  to 
object,  whilst  the  mere  omission  of  the  name  of  the  parish 
in  the  notice  was  rectified  by  the  service  of  the  notice, 
and  could  be  followed  by  no  inconvenience.  The  New 
Sarwm  Committee  (2)  also  decided  the  same  point  in  the 
same  way. 

Mr.  Cockbwrn. — The  notice  given  to  the  overseers  by  March  24. 
Francis,  was  not  such  a  notice  as  could  warrant  the  re- 
miog  barrister  in  entering  upon  the  voter's  qualification. 
It  was  defective  in  a  most  material  point  of  form,  and  the 
circumstances  relied  on  by  the  other  side,  as  curing  such 

(I)  P.  &  K.  46;  C.  &  R.  32.  (2)  P.  &  K.  244 ;  C.  &  R.  307. 
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184S.  defect,  are  not  suflScient  for  that  purpose.  By  the  47th 
section  of  the  Reform  Act,  the  person  objecting  is  re- 
quired to  give  to  the  overseers  who  shall  have  made  out 
the  list,  in  which  the  name  of  the  person  objected  to  shall 
have  been  inserted,  a  notice  in  writing  according  to  the 
form  numbered  5  in  schedule  (I.)  of  the  Act,  or  to  the 
like  effect.  The  form  of  this  notice  in  the  schedule^re- 
quires  attention.  If  the  notice  in  the  present  case  is  to 
be  considered  valid,  it  follows  that  the  words  "  town- 
ships" and  "  or  otherwise  as  the  case  may  be/'  given  in 
the  form  in  the  schedule,  are  to  be  regarded  as  a  mere 
nullity.  Without  the  addition  of  the  name  of  the  parishi 
the  words  '*  To  the  overseers  of  the  parish  of,*'  in  that 
form,  mean  nothing,  and  the  whole  of  the  direction  of  the 
notice  required  by  the  statute  may  be  dispensed  with. 
When  a  statute  prescribes  certain  given  forms  to  be  fol- 
lowed, with  blanks  to  be  filled  up,  when  used,  such  blanks 
must  be  filled  up ;  otherwise  the  statute  is  not  complied 
with.  The  section  in  question  requires  the  notice  to  be 
in  writing*  and  leaves  nothing  to  be  supplied  by  parol ; 
the  form  of  the  notice  in  the  schedule  shows  the  anxiety 
of  the  legislature  on  that  point.  The  three  essential 
requisites  of  the  notice  are  the  direction  to  the  overseers, 
the  name  of  the  person  objected  to,  and  the  name  and 
place  of  abode  of  the  party  objecting.  It  is  necessary 
therefore  that  each  of  these  three  essential  requisites 
should  be  in  writing.  It  is  a  clear  rule  of  law,  that  when 
any  act  is  required  to  be  in  writing,  the  whole  of  it  must 
in  writing.  In  the  courts  of  common  law,  the  notice  of 
the  declaration  being  filed  must  be  addressed  to  the  de- 
fendant, for  otherwise  it  would  be  uncertain  for  whom  the 
notice  was  intended.  In  an  action  against  a  magistratei 
a  notice  addressed  ''To  ,  a  magistrate,  &c.     I 

hereby  give  you  notice,  &c.,"  without  inserting  the  name 
of  the  particular  magistrate  against  whom  it  is  intended 
the  action  should  be  brought,  would  not  be  good.     The 


GREAT  MARLOW.  71 

stotate  which  renders  the  notice  to  a  magistrate  necessary,  18M. 
requires  snch  notice  to  be  in  writing,  and  therefore  re- 
qoires  the  name  of  the  magistrate  to  be  in  writing.  In 
the  ease  of  appeab  to  the  quarter  sessions  from  the  ma- 
giitrates  on  orders  of  removal,  the  notice  of  appeal  must 
be  directed  to  the  respondents  by  their  names  and  ad- 
ditions (1).  The  first  step  at  the  hearing  of  an  appeal  is 
the  proof  of  the  notice  of  appeal,  and  **  such  notice," 
says  Mr.  Nolan  in  his  Treatise  on  the  Poor  Laws,  **  ought 
to  be  addressed  to  the  churchwardens  and  overseers  of  the 
parish  from  which  the  removal  is  made  (2)."  One  of  the 
enentials  of  a  notice  in  writing  is  the  name  of  the  party 
to  whom  it  is  addressed.  It  is  argued  on  the  other  side, 
that  the  delivery  of  the  notice  to  the  overseer  dispenses 
vith  the  direction  to  him,  and  that  parol  testimony  may 
be  sdmitted  to  connect  the  notice  with  the  overseer,  and 
to  supply  the  omission  of  the  direction.  By  a  parity  of 
nasoning,  the  name  of  the  person  objected  to,  or  that  of 
the  objector,  or  the  place  of  his  abode,  might  also  be 
oadtted,  if  it  could  be  shown  that  the  overseer,  from  verbal 
oommtinication  or  other  extrinsic  circumstance,  knew  the 
name  or  abode  of  the  person  which  should  have  been 
inserted  in  the  blank  provided  for  it.  In  short,  the  ser-* 
lice  on  the  overseers  of  the  mere  skeleton  form  given  in 
the  schedule,  would  be  good,  if  that  argument  is  to  prevail. 
But  such  an  absurdity,  the  legislature  cannot  possibly  be 
nipposed  to  have  intended.  If  the  overseers  are  not  to 
be  mentioned  in  a  notice  of  objection,  there  can  be  no 
reason  why  their  names  should  appear  to  the  list  of  oIk 
jections,  according  to  the  form  No.  7,  schedule  (I.)»  as 
lequired  by  the  Reform  Act.  For  in  the  case  of  the  list 
of  objections,  parol  evidence  would  be  much  more  easily 
forthcoming  to  connect  the  overseers  with  the  list,  than 

(I)  See  Dickinioii't  Guide  to  the  Quarter  SessioDs,  5th  edit.,  by  Mr.  Seijt. 
fiUbud,  p.  044.  (3)  2  Nolan  on  the  Poor  Ltwf,  624. 
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1842.  with  the  notice  of  objection  as  now  proposed.  There  is 
not  a  blank  in  any  of  the  numerous  notices  and  lists  con- 
tained in  the  various  schedules  to  the  Reform  Act,  which 
need  be  filled  up,  if  parol  evidence  is  afterwards  to  supply 
the  blank.  It  is  true  that  the  Reform  Act  requires  a  no- 
tice of  objection  to  be  given  according  to  the  form  num- 
bered 5  in  the  schedule  (I.),  or  to  the  like  effect.  The 
words  "  to  the  like  effect"  are  applicable  only  when  the 
substance  is  the  same ;  but  in  the  notice  in  question  there 
is  a  total  omission  which  cannot  be  to  the  Uke  effect  with 
any  thing  else.  The  other  side  also  relies  on  the  79th 
section,  by  which  ''  no  misnomer  or  inaccurate  descrip- 
tion of  any  place  in  any  notice,  &c.  shall  in  any  wise 
abridge  the  operation  of  that  Act  with  respect  to  such 
place,  provided  it  be  so  designated  as  to  be  commonly 
understood."  But  in  the  notice  in  question,  there  is 
neither  misnomer  nor  inaccurate  description  of  the  parishi 
for  the  parish  is  altogether  omitted ;  and  it  would  be  an 
abuse  of  language  to  call  a  total  omission  a  misnomer  or 
inaccurate  description.  What  member  of  the  Committee, 
were  this  notice  placed  in  his  hands,  would  guess  that  the 
blank  was  to  be  filled  up  with  the  words  ''  Great  Marlow." 
It  is  a  rule  of  law,  that  when,  upon  certain  preliminary 
conditions  being  performed  by  a  party,  a  public  officer  is 
bound  to  perform  a  certain  duty,  he  is  not  bound  to  per- 
form that  duty,  if  those  preliminary  conditions  remain  un- 
performed. By  the  Reform  Act  overseers  are  bound  to 
publish  a  list  of  the  persons  objected  to,  and  they  are 
subject  to  a  penalty,  and  even  indictment,  if  they  omit  to 
do  it.  Suppose  the  overseers,  to  whom  the  notice  in  ques- 
tion was  given,  had  omitted  to  include  the  voter's  name  in 
the  list  of  objections,  and  they  had  been  indicted  for  such 
omission.  It  is  impossible  that  such  indictment  could 
have  been  sustained,  for  it  could  not  have  been  shown 
that  the  notice  of  objection,  required  by  the  Reform  Act 
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to  be  given  to  them^  was  so  given.  But  the  petitioner  184£. 
here,  for  greater  safety,  is  not  contented  with  arguing  that  "" 
the  notice  is  good,  but  assuming  it  to  be  bad,  endeavours 
to  8bow  that  the  party  objected  to  is  not  competent  to 
aTail  himself  of  its  defects.  It  is  said  that  immediately 
the  overseer  accepted  the  notice,  the  notice  became/tntc/iit 
officio,  and  was  no  longer  a  matter  capable  of  forming  the 
subject  of  objection,  discussion,  or  decision.  But  that 
argument  would  appear  to  go  too  far,  for  if  the  barrister 
had  no  subject  whereon  to  ground  or  support  his  de- 
cision, his  decision  was  not  of  a  kind  to  give  this  Com- 
mittee jurisdiction,  and  the  petitioner  is  out  of  court. 
Bat  the  true  principle  is,  that  the  objector  and  the  person 
objected  to,  are  the  two  parties  to  the  litigation,  the  first 
is  tbe  acior,  the  other  the  reus ;  and  the  overseer  is  a 
mere  link  of  intercommunication,  a  mere  conduit-pipe 
between  them.  He  is  like  the  officer  in  the  courts  of 
common  law,  the  mere  recipient  of  the  pleadings  of  the 
respective  parties.  The  overseer  stands  indifferent  be- 
tween the  parties,  he  is  not  a  party  himself,  and  he  can- 
not prejudice  the  right  of  either  by  any  acts  of  his. 
This  being  so,  the  overseers  in  the  present  case  could 
not  refuse  to  include  the  voter's  name  in  the  list  of  objec- 
tbns,  which  is  a  mere  ministerial  act,  and  their  doing  so 
did  not  make  the  notice  in  question  good  or  bad.  That 
was  a  question  reserved  by  the  whole  tenor  of  the  pro- 
visions in  the  Reform  Act,  relating  to  the  registration,  to 
the  revising  barrister.  The  service  therefore  on  the  over- 
seer, which  he  was  bound  to  accept,  could  in  nowise  cure 
a  defect  in  the  notice ;  it  is  the  person  objected  to  as  a 
party  to  the  litigation,  the  retts,  who  alone  could  waive 
or  insist  on  any  defect.  No  subsequent  proceedings  on 
the  objector's  part  would  cure  the  error.  But  it  is  difficult 
to  see,  how  there  could  be  any  waiver  of  an  objection 
feally  existing  in  a  notice  of  objection,  for  the  notice  is 
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lGi4fif.  bad,  and  all  the  proceedings  upon  it  coram  nam  judice. 
By  the  60th  section  the  revising  barrister  is  commanded 
to  retain  on  the  list  of  voters  the  name  of  all  persons  to 
whom  *'  no  objection  shall  have  been  made  in  the  manner 
thereinbefore  mentioned/'  and  the  section  concludes  with 
a  proviso  "  that  no  person's  name  shall  be  expunged  from 
such  list  unless  such  notice  shall  have  been  given  as  herein- 
before required.'*  The  barrister  therefore  has  no  autho- 
rity to  enter  upon  the  qualification  of  any  person  on  the 
list  of  voters  against  whom  a  good  and  valid  notice  oi 
objection,  following  in  all  respects  the  form  in  the  sche- 
dule, has  not  been  given  to  the  overseers.  It  would  ap- 
pear that,  besides  the  interest  of  the  objector,  and  the 
voter  objected  to,  the  general  interest  of  the  constituency 
is  a  consideration  in  the  proceedings  preliminary  to  or  ir 
the  revision  court.  If  an  essential  defect  can  be  waived 
in  one  part  of  the  proceedings,  it  may  be  waived  in  an- 
other part.  By  mutual  and  collusive  concessions  of  partiei 
before  the  revising  barrister,  therefore,  a  voter's  qualifica- 
tion might  escape  investigation,  from  its  not  having  beec 
previously  submitted  to  the  criticism  of  the  whole  con* 
stituency,  according  to  the  evident  intention  of  the  Refom 
Act.  The  Committee  is  a  court  of  appeal  from  thi 
revising  barrister,  and  on  the  present  question  therefore 
they  must  adopt  the  question  alleged  to  have  been  de 
cided  by  him,  from  the  moment  it  was  first  raised  befon 
him  by  the  objection  to  the  validity  of  the  notice  bein{ 
raised.  They  are  in  his  place,  and  are  no  more  bounc 
by  any  waiver,  than  he  was.  In  Cookson's  case{l)  thi 
Petersfietd  Committee  decided  the  notice  to  be  good,  al 
though  the  defect  was  of  a  most  fatal  description ;  bu 
the  Bedford  Committee,  in  Flight's  case  (2),  decided  thi 

(1)  P.  fit  K.  46;  C.&R.32. 

(2)  P.  &  K.  116;  C.  &  R.  42  ;  and  see  Snowdtn't  cai$,  Ripon,  P.  &  K 
204 ;  C.  &  R.  293. 
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same  point  more  properly  the  other  way.    It  is  said  that  the     184£. 

Mine  question  was  determined  in  favour  of  the  validity  of 

i  D€  dee  which  omitted  the  place  of  abode  of  the  claimant, 

in  Smiih's  case,  by  the  New  Sarum  Committee.    But  that 

was  a  notice  of  claim,  and  the  argument  of  Mr.  Serjeant 

Talfoard(l),  although  in  support  of  that  notice,  defective 

u  it  was,  is  strongly  against  the  validity  of  the  present 

notice;  and  the  distinction  he  draws  between  the  requi- 

ntes  of  a  notice  of  claim,  and  those  of  a  notice  of  objec* 

tiooi  is  a  complete  answer  to  the  arguments  upon  which 

Coohsan^s  case  was  decided. 

The  Committee  resolved  *'  That  the  counsel  for  the 
petitioner  may  proceed  with  the  objection  to  the  vote.** 

Upon  the  evidence  in  support  of  the  petitioner's  objec-  What  U  a 
tbns  against  the  vote  being  closed,  Francis  was  called  by  a^reviBiDg 
the  counsel  of  the  sitting  member,  and  was  examined  as  to  ^^[T^^'. 
what  took  place  before  the  revising  barrister.     He  stated,  meaniDgof 
that  at  the  revision,  Smith,  the  overseer,  pointed  out  to  sectioD  of 
the  barrister  the  defect  in  the  notices  against  Allam  and  ^^^^«^orm 
the  voter;  that  thereupon  the  barrister  showed  the  notices 
to  the  witness,  who  compared  them  with  the  copies  in  his 
possession ;  that,  perceiving  the  omission  in  the  notices, 
the  witness  immediately  withdrew  them ;  and  that  there 
was  no  discussion  or  formal  adjudication  on  their  validity* 

Mr.  Cackburn  contended  that  there  was  not  sufficient 
eridence  to  show  that  the  revising  barrister  came  to  any 
decision  on  the  validity  of  the  notice  of  objection ;  and 
that  the  Committee,  therefore,  were  not  competent  to 
entertain  or  determine  that  question.  By  the  60th  section 
of  the  Reform  Act,  the  jurisdiction  of  the  Committee,  as 
regards  the  register,  is  restricted  to  reviewing  the  decisions 
of  the  revising  barrister,  by  which  the  names  of  persons 
ftre  improperly  retained  on,  or  omitted  from,  it.  If  the 
(1)  C.  &  R.  311. 
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184^.  revising  barrister  came  to  a  decision  on  the  notice  in 
question,  the  Committee  beyond  a  doubt  is  competent  to 
review  that  decision;  but  if  he  did  not  come  to  any 
decision  at  all  upon  the  notice,  the  Committee  can  have 
no  jurisdiction  in  the  matter.  Now  it  is  in  evidence  that 
on  Allam's  case  being  taken,  something  objectionable  in 
the  form  of  the  notice  appeared  to  the  overseer.  Th( 
overseer  pointed  out  the  particular  defect  to  the  revising 
barrister,  who  thereupon  directed  the  attention  of  tb( 
objector  to  it.  Immediately  after  the  objector  was  mad< 
sensible  of  the  defect,  he  abandoned  the  notice  withou) 
the  slightest  attempt  to  sustain  it.  This  is  what  occurrec 
in  Allam's  case.  When  the  voter's  case  came  on,  it  is  saic 
by  Smith,  in  his  evidence,  that  the  revising  barrister  wen* 
into  the  question  of  its  validity,  as  he  did  in  Allam's  case 
If  that  is  assumed  to  be  true,  though  it  is  inconsistent  witi 
the  other  evidence,  there  was  not  such  a  decision  by  th< 
revising  barrister  as  to  give  this  Committee  jurisdiction 
In  Allam's  case  there  was  no  objection  taken  to  the  notice 
nor  any  discussion  on  its  defects,  to  form  the  basis  of  i 
decision  by  the  barrister.  Upon  the  barrister  expressing 
an  opinion  that  the  notice  was  invalid,  his  opinion  was  a 
once  acquiesced  in  by  the  objector.  Now  the  mere  inti 
mation  of  an  opinion  in  which  the  objector  immediatel] 
acquiesced  without  any  opposition  or  argument  on  hi 
part,  either  before  or  after  the  opinion  was  expressed 
cannot  surely  be  tantamount  to  a  decision  within  th< 
meaning  of  the  60th  section  of  the  Reform  Act  Th< 
word  **  decision"  in  that  section  is  the  same  as  adjudica 
tion ;  but  there  can  be  no  adjudication  unless  there  hi 
parties  at  issue  on  the  question  determined,  and  unless  < 
discussion  takes  place,  and  a  determination  of  the  con 
tested  point  follows.  But  if,  after  Allam's  case  was  dis 
posed  of,  the  objector  withdrew  his  objection  immediately 
after  the  voter's  case  was  called  on,  which  is  most  probablj 
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the  fact,  the  case  stands  thus.  The  same  objection  is  taken  1 843. 
to  erery  individual  of  a  class  of  voters^  the  barrister  de- 
tennmes  on  the  first  case  that  the  notice  is  bad ;  the  notices 
io  the  other  cases  are  then  withdrawn  (1).  In  such  a  case 
coold  the  objector,  for  the  purpose  of  giving  jurisdiction 
to  a  Committee  of  the  House  of  Commons,  maintain  that 
the  barrister  had  decided,  within  the  meaning  of  the  60th 
section,  the  whole  class,  although  virtually  and  in  effect 
he  bad  ?  Suppose  a  number  of  causes  entered  for  trial 
at  nisi  prius  involving  the  same  point,  and  at  the  trial  of 
the  first  the  plaintiff  having  failed,  withdraws  the  records 
in  the  other  actions,  a  case  not  unfrequent  in  the  common 
law  courts,  would  it  be  contended  that  the  plaintiff  could 
obtain  a  rule  for  a  new  trial  in  the  causes  in  which  he  had 
withdrawn  the  records,  although  he  was  in  a  situation  to 
do  80,  in  the  case  that  was  tried,  for  some  mistake  of  the 
judge,  and  which  mistake  at  the  time  virtually  determined 
the  other  cases?  In  construing  the  word  ''  decision*'  in 
the  60th  section,  it  must  be  observed  that  the  Reform  Act, 
by  the  whole  system  of  registration  and  limited  appeal, 
shows  that  the  intention  of  the  legislature  was  to  make 
the  proceedings  before  the  barrister  final,  as  far  as  it  was 
possible,  and  to  admit  of  appeal  only  in  case  of  a  judicial 
decision,  formally  and  solemnly  come  to.  The  section, 
therefore,  must  be  taken  to  limit  the  right  of  appeal  to 
such  cases.  To  give  an  appeal  in  any  case  in  which  an 
idle  suggestion  or  opinion  is  hazarded  by  the  barrister, 
under  pretence  that  it  amounted  to  a  decision,  would  in 
effect  be  repealing  the  60th  section  and  submitting  the 
entire  regbter  to  revision  by  a  Committee  of  the  House 
of  "Commons. 

Mr.  Seijt.  Wrangham  was  stopped  by  the  Committee, 
who  resolved  **  that  the  vote  was  a  bad  vote." 

(1)  See  SfMtk'^eam,  New  Sarum,  P.  &  K.  246;  C.  &  R.  311. 
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1843. 


March  i 


1.  Where 
the  voter 
hired  a 
house,  gar- 
den, and 
meadow, 
certain  fruit 
trees  being 
in  the 
latter,  and 
let  the  grass 
of  the  mea- 
dow to  S., 
who  srazed 
it  with  his 
cattle  the 
whole  year 
round,  but 
did  not  let 
the  fruit 
trees,  the 
Committee 
held  that  the 
voter  re- 
tained a 
sufficient 
occupation 
of  the  mea- 
dow to  en- 
title him  to 
be  registered 
for  it  as  land 
occupied 
with  the 
house. 

2.  The  voter 
wasiated 


JAMES  CURTIS'S  CASE. 

The  voter  was  registered  for  **  House  and  land,  Hbuxl- 
ing's  Green/'  and  at  the  election  voted  for  Mr.  Hampden. 
His  vote  was  objected  to  by  the  sitting  member,  on  the 
ground  of  the  premises  for  which  he  was  registered  not 
being  of  the  clear  yearly  value  of  10/. ;  of  his  not  having 
suflScient  occupation  of  them ;  of  his  having  no  occupation, 
as  owner  or  tenant,  of  any  sufficient  house,  warehouse, 
counting-house,  shop,  or  other  building,  within  the  borough 
of  Great  Marlow,  to  entitle  him  to  be  registered ;  of  his 
not  being  duly  rated  in  respect  of  the  premises  for  which 
he  was  registered ;  and  of  his  not  having  paid  the  rates 
due  in  respect  of  them. 

The  voter,  a  common  agricultural  labourer,  for  acme 
years  had  hired  of  Mr.  Vansittart  a  cottage,  garden,  and 
meadow,  in  which  there  are  eight  fruit  trees,  at  Harding's 
Green,  at  71.  Is.  a-year,  the  premises  for  which  he  was 
registered.  This  had  been  the  rent  for  more  than  twenty 
years.  The  voter  had  for  several  years  before,  and  at  the 
time  of,  the  registration  in  1840,  let  the  grass  of  the 
meadow  to  Shelton,  who  grazed  it  with  his  cattle  the 
whole  year  round,  for  which  he  paid  the  voter  3/.  S#. 
a-year.  The  fruit  was  reserved  by  the  voter.  Shelton  ii^ 
and  for  many  years  has  been,  Mr.  Vansittart's  bailiff  for 
letting  the  cottage  in  question  and  other  cottages,  and  re- 
ceiving the  rents.  The  meadow  contained  about  an  acre 
and  three  quarters,  and  was  estimated  by  one  of  the 
valuers  called  in  support  of  the  objection  at  about  SOif. 
an  acre  a-year;  the  same  person  estimated  the  cottage 
and  garden  at  5/.  a-year,  and  the  fruit  from  the  trees  in 
the  meadow  at  1/.  a-year,  altogether  about  8/.  lOi.  a-year. 
A  second  valuer  called  in  support  of  the  objection  esti- 
mated the  whole  at  about  8/.  a-year.  Shelton  stated  he 
considered  the  cottage  alone  worth  8/.  a-year.  In  the 
rate  books  for  October  1839  and  May  1840  produced 
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before  the  Commitleey  the  entry  relating  to  the  premitet     184£. 
was "  occapier  Curtis  James,  owner  G.  H.  Vansittart,  de-  forUMbooM 
scripdon  of  property  House,  Harding's  Green,  estimated  ^t^ated^ 
Tiluc  12/.  ISf.Srf.,  rateable  value  IW.  10#."    It  was  proved  "^^^^^ 
that  the  rates  were  paid  by  the  voter.  value  in  the 

Mr.  Coekbum  against  the  vote. — 1.  The  best  criterion  muchmore 
of  the  value  of  the  premises  for  which  the  voter  is  regis-  taiue^'i^ 
teied,  IS  the  rent  which  has  been  paid  for  so  many  years,  ^ouw ;  the 

,  "  ^         '  Committee 

m.  7/.  7«.     The  receiver  of  the  rents,  Shelton,  estimates  held  the 
it  It  much  more,  but  the  fact  of  his  never  having  raised  it  ^mprbi^ 
ipeaks  more  strongly  than  the  opinion  he  has  hazarded  ^^  f^^  ^^ 

^  o  "^  ^  icnption  on 

before  the  Committee.    The  valuers  employed  by  the  sit-  the  rate  of 
ting  member  have  not  diminished  the  real  value,  and  if  nteSra^d  ^ 
their  4estimony,  uncontradicted  by  similar  testimony  on  |^^/^^ 
the  other  side,  is  to  have  any  weight,  it  is  manifest  the  entiUed  to 
roistered  premises  are  below  the  required  value.  io  respect 


2.  But  the  meadow  must  be  taken  away  from  the  pre- 
Bttses  described  on  the  register,  as  the  voter  could,  under 
the  circumatances,  have  no  sufficient  occupation  of  it  to 
entitle  him  to  be  placed  on  the  register  for  it,  as  land 
oocopied  with  his  house.  The  real  and  substantial  occu- 
fttion  of  the  meadow  was  by  Shelton,  who  occupied  and 
med  it  for  a  meadow ;  that  was  its  real  use,  and  there 
eoaU  be  no  occupation  for  any  other  purpose ;  the  fruit 
trees  were  a  mere  accident.  Shelton  had  the  right  to  go 
is  sod  out  as  he  pleased ;  he  could  cut  the  grass,  or  depas- 
ture it  at  pleasure ;  he  had  the  occupation  and  sole  use  of 
the  entire  meadow  the  whole  year  round,  year  after  year. 
The  reservation  of  the  fruit  to  the  voter,  with  the  attend- 
ant right  to  go  into  the  meadow  to  gather  it,  cannot  be 
called  an  occupation  by  the  voter  of  the  entire  meadow. 
The  occupation  intended  by  the  Reform  Act,  whether 
ictual  or  constructive,  is  a  beneficial  occupation,  and  it 

(I)  It  if  amimed  ihtt  the  Committee  considered  the  annual  value  of  the 
^and  fudm  to  be  snder  KK.,  lor  the  witoenei  on  both  ridei  fiied  it  at  a 


of  it(l). 
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1842.  cannot  be  said,  the  taking  the  fruit  was  an  enjoyment  of 
the  meadow,  the  real,  proper,  and  beneficial  use  of  which 
was  the  use  of  the  grass  growing  on  its  surface.  If  the 
meadow  be  taken  from  the  registered  premises,  the  voter 
is  without  a  sufficient  occupation  as  to  value,  to  entitle  him 
to  remain  on  the  register. 

3.  The  meadow  must  be  thrown  out  of  the  question, 
also,  for  another  reason.  The  rate  books  produced  prove 
that  the  voter  was  rated  for  his  cottage  only,  the  single 
word  "  house  *'  being  inserted  in  the  column  made  for  the 
description  of  the  particulars  of  the  property  rated.  B} 
the  6th  and  7th  Will.  4,  c.  96,  s.  2,  it  is  enacted,  that  an; 
rate  for  the  relief  of  the  poor  in  England  and  Wales 
"  shall,  in  addition  to  any  other  particular  which  the  form 
of  making  out  the  rate  shall  require  to  be  set  forth,  contain 
an  account  of  every  particular  set  forth  at  the  head  of  the 
respective  columns  in  the  form  given  in  the  schedule  to  this 
act  annexed,  so  far  as  the  same  can  be  ascertained."  And 
the  column  headed  "  Description  of  Property  Rated," 
contains,  by  way  of  example,  "  Land  and  Buildings,** 
"  House  and  Garden,"  "  House."  By  the  same  section, 
*'  the  churchwardens  and  overseers,  or  other  officers 
making  and  levying  the  rate,  shall,  before  the  rate  is 
allowed  by  the  justices,  sign  the  declaration  given  at  the 
foot  of  the  said  form  ;  and  otherwise  the  said  rate  shall  be 
of  no  force  or  validity."  The  declaration  is  as  follows: 
"  We  ^—  do  declare  the  several  particulars  specified  in 
the  respective  columns  of  the  above  rate  to  be  true  and 
correct,  so  far  as  we  have  been  able  to  ascertain  them,  to 
which  end  we  have  used  our  best  endeavours." 

When  there  is  land  with  a  house,  therefore,  it  must  be 
specified ;  and  the  presumption  is  strong,  if  not  conclu- 
sive, looking  at  the  provisions  of  the  statute,  that  there  is 
no  property  rated  which  is  not  mentioned  on  the  rate. 
It  cannot  therefore  be  maintained,  in  the  present  case, 
that  the  meadow  is  rated ;  for  not  only  is  the  rate  aiieni 
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in  regard  to  it,  but  the  voter  is  actually  entered  for  the  1842. 
cottage  alone,  with  which  he  is  said  to  occupy  the  mea- 
dow. The  overseers  on  the  spot,  who  must  be  presumed 
to  have  obeyed  the  directions  of  the  statute,  and  used  their 
best  endeavours  to  ascertain  the  particulars  of  the  pro- 
perty occupied  by  the  voter,  found  that  he  occupied  the 
cottage  only.  Before  the  passing  of  the  act  just  cited,  it 
VIS  always  necessary  to  specify  the  land,  where  land  was 
nted  with  the  house.  Mr.  Nolan  says,  that  when  a  rate 
is  imposed  on  real  property,  it  is  laid  on  the  specific  thing 
taxed,  which  should  be  appropriately  described  in  the 
rate,  though  technical  accuracy  is  unnecessary.  (1)  Even 
before  the  statute  quoted,  therefore,  the  silence  of  the 
rate  as  to  particular  property  was  a  presumption  of  the 
non-occupation  of  it  by  a  person  rated  for  other  property, 
as  is  the  case  in  the  present  instance.  If,  however,  the 
Toter  was  not  rated  for  the  meadow,  he  was  not  entitled 
to  be  registered  for  it,  and  so  much  of  the  description  of 
tbe  qualification  in  the  register  must  be  struck  out.  The 
27tb  clause  of  the  Reform  Act  is  conclusive  on  this  point. 

Mr.Serjt  Wrangham,  in  support  of  the  vote. — 1.  The 
amount  of  rent  actually  paid  is  not  a  conclusive  test  of  the 
value  of  the  premises.  The  rent  paid  in  the  present 
instance  is  an  old  rent,  and  the  probability,  therefore,  is, 
that  it  does  not  indicate  the  real  value.  The  overseers 
in  the  rate  have  fixed  the  estimated  value  at  121.  I9s.  3d., 
and  the  rateable  value  at  10/.  10^.  This  is  evidence  of 
value  that  may  be  relied  on. 

2.  No  authority  is  cited  on  the  other  side  for  the  posi- 
tion that  the  mere  letting  the  herbage  of  the  meadow 
deprived  the  voter  of  his  occupation,  or  that  it  was  incon- 
sistent with  it  The  meadow  itself  was  not  underlet,  the 
rights  of  the  voter  were  affected  only,  inasmuch  as  the 
necessary  particular  occupation  of  the  purchaser  of  the 
(1)  Nolan  on  the  Poor  Laws,  vol.  i.  p.  75. 

VOL.  I. — B.  A.  E.  C.  O 
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1842.  grass  affected  them.  The  voter  had  a  right  to  enter  for 
all  other  purposes ;  Shelton  could  not  treat  him  as  a 
trespasser.  The  voter  occupied  the  meadow  in  the  same 
way  as  the  householder  occupies  the  portions  of  a  house 
he  lets  off  in  lodgings.  The  legal  occupation  of  the  whole 
meadow  was  still  in  the  voter;  he  was  in  actual  occupation 
of  part  of  it  by  the  perception  of  part  of  the  produce,  the 
fruit.  His  occupation  could  be  nowise  abridged  by  the 
other  part  of  the  produce,  the  grass  being  sold  to  and 
gathered  by  a  third  person. 

3.  The  Committee  must  take  the  entry  in  the  rate  as  a 
whole,  and  determine  what  is  the  subject  matter  rated. 
If  this  is  not  a  case  of  actual  rating  of  the  meadow,  it  is 
one  of  virtual  rating.  The  voter  is  in  occupation  of  rat^ 
able  property,  he  is  called  upon  to  pay  a  rate,  and  does 
so  without  objection.  An  intention  has  been  shown  on  the 
part  of  the  overseers  to  rate  him,  although  the  assessment 
is  informal,  for  it  is  evident  the  '*  annual  estimated  value " 
mentioned  in  the  rate  must  have  reference  to  something 
beyond  the  cottage,  from  the  largeness  of  the  sum.  The 
voter  cannot,  therefore,  be  treated  as  if  he  were  not  rated 
at  all.  There  are  many  cases  in  the  books  where  mis- 
takes have  been  made  in  the  names  of  parties,  or  where 
there  has  been  a  total  omission  of  the  names,  or  where 
the  property  has  been  incorrectly  described,  or  the  de- 
scription totally  omitted.  Yet  the  parties  actually  pay- 
ing the  rate  have  always  been  considered  as  virtually 
assessed  to  the  rate.  Therefore,  where  the  rate  con- 
tained the  names  of  landlord  and  tenant,  without  distin- 
guishing on  which  the  assessment  was  made  for  gaining 
a  settlement,  the  tenant  was  held  to  be  rated.  Rex  v. 
Endon{l).  If  against  this  reasoning  the  argument  on 
the  other  side  is  to  prevail,  it  will  be  necessary,  for  a  rate 
to  be  good,  and  therefore  legal,  that  every  particular  of 

(1)  Cald.  173. 
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be  property  rated  must  be  specified  down  to  the  smallest     184-2. 

m,  leading  to  endless  frauds  and  litigation  (1).    If  the 

leadow  is  comprised  in  the  rating,  then  there  can  be  no 

oubt  as  to  the  sufficient  value  of  the  registered  qualifi- 

ition,  but  if  it  is  not,  if  the  house  alone  is  rated,  then 

wording  to  the  rating  made  under  the  stringency  of  the 

ev  act,  which  requires  the  officers  making  the  rate  to 

like  a  declaration  that  the  particulars  specified  in  the 

vpectire  columns  of  the  rate  are  true  and  correct,  as 

r  as  they  have  been  able  to  ascertain  them,  using  their 

»t  endeavours,  the  value  of  the  house  alone  is  sufficient 

r  registration.     But  it  is  clear  that  the  revising  barrister 

list  have  considered  the  meadow  as  rated,  or  he  would 

ive  struck  the  word  land  out  of  the  register. 

The  Committee  resolved  that  the  vote  was  a  good  vote. 


GEORGE  CLARKE'S  CASE.  March  3\. 

Greorge  Clarke  was  registered  as  a  scot  and  lot  voter  in  The  voter 
40,  and  at  the  election  voted  for  Mr.  Hampden.    His  ^S^a"*^" 
te  was  now  objected  to  by  the  sitting  member  on  the  *^?"'f*^ 
Qunds :    1st.  that  he  was  improperly  retained  on  the  re-  lived  at 
iter,  not  having  been  actually  and  bonajide  an  inhabitant  iow,\ut  for 
ying  scot  and  lot,  of  the  borough  of  Great  Marlow,  {J^f^/|^ 
rsix  calendar  months  previous  to  the  31st  July,  1840,  election  in 
d  not  having  resided  there  or  within  seven  miles  there-  lived  in 

London,  fol- 
1)  See  Reg.  ?.  Fardham,  1 1  Ad.  &  Ell.  73 ;  3  P.  &  D.  95.    Where  the  Court  lowing  his 
hwen's  Bench  held  that  the  woids  of  the  statute,  6  &  7  Will.  4,  c.  96,  s.  2,  employment 
firing  that  a  rate  "  shall  have  no  force  or  validity,"  apply  only  where  the  de-  conductor* 
ttion  at  the  foot  of  the  fbrm  is  not  signed  by  the  parish  oflScers,  and  not  where  ]|is  wife  and 
ptrticniars  prescribed  in  the  earlier  part  of  the  section  are  deviated  from.        children 

continuing 
Bide  in  bis  bouse  at  Great  Marlow,  and  for  which  he  continoed  to  pay  the  rates.  During  the 
t  vears  the  voter  slept  at  Great  5iarlow  only  four  nights  at  intervals,  except  at  the  election, 
II  he  was  there  for  a  week.  He  was  not  at  Great  Marlow  for  six  months  before  the  elec- 
.  Bor  for  six  months  before  the  3 1st  July,  1840.  The  voter's  family  was  chieflv  supported 
^kly  reroitunces  from  the  voter.  The  Committee  held  the  voter  to  be  properly  registered 
140  «i  an  iobabitant  who  paid  scot  aod  lot  of  Great  Marlow,  and  also  that  be  had  a  right  to 
at  ibe  election. 
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1842.  of  for  six  months  previous  to  the  same  day;  and,  2ndly, 
that  he  was  not  entitled  to  vote  at  the  election,  not  being  an 
inhabitant  paying  scot  and  lot  of  the  borough  of  Great 
Marlow  at  the  time  of  the  election,  and  not  having  been 
actually  and  bona  fide  an  inhabitant,  paying  scot  and  lot,  of 
the  same  borough  six  calendar  months  previous  to  the 
election. 

The  voter  was  an  omnibus  conductor,  and  lodged  at 
"  The  Three  Compasses,"  Upper  Ebury  Street,  Pinu- 
lico,  from  June,  1838,  till  after  the  election  in  July,  1841. 
He  slept  at  that  lodging  every  night  during  that  period, 
with  the  exception  of  a  week  at  the  time  of  the  election, 
when  he  was  at  Great  Marlow ;  and  also  with  the  excep- 
tion of  three  or  four  single  nights,  at  considerable  inter- 
vals, when  he  also  slept  at  the  same  place.  The  voter's 
daughter,  who  was  called  in  support  of  the  vote,  spoke 
to  the  voter  having  been  at  Great  Marlow  for  four 
days  at  Christmas,  1841,  but  could  not  speak  with  any 
certainty  as  to  his  having  been  there  at  any  previous 
Christmas,  nor  indeed  at  any  other  specified  time,  nor 
whether  he  had  been  there  within  six  months  before  the 
registration  of  1840,  or  between  that  registration  and  the 
election.  The  weight  of  evidence  was  against  the  voter 
having  been  at  Great  Marlow  during  either  of  those 
periods. 

By  the  1  &  2  Vict.  c.  79,  s.  7,  it  is  provided,  that  any 
person  applying  to  the  registrar  of  metropolitan  public 
carriages  for  a  license  to  act  as  driver  or  conductor,  &c* 
of  a  stage-coach  in  the  metropolis,  shall  sign  a  requisition 
to  the  registrar  for  such  licence,  specifying  the  Christian 
name  and  surname,  and  place  of  abode  and  age  of  the 
applicant.  And  a  penalty  of  5/.,  with  forfeiture  of  the 
licence,  is  imposed  in  case  of  any  misrepresentation  made 
to  deceive  the  registrar.  Between  the  22d  Februaryi 
1839,and  8th  May,  1841,  the  voter  addressed  four  different 
requisitions  to  the  registrar  pursuant  to  the  Act,  to  be  ap- 
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pointed  a  conductor  of  a  metropolitan  stage-coach|  in  the     1842. 
fullowing  form : — 

''  I  George  Clarke,  residing  at  the  Three  Compasses, 
Ebury  Street,  Pimlico,  Saint  George,  Hanover  Square, 
Middlesex,  request  to  have  a  licence  as  conductor  of  a 
metropolitan  stage  carriage ;  and  I  hereby  declare  that 
the  above  contains  a  true  statement  of  my  christian  name 
aod  surname,  and  place  of  abode ;  that  I  have  been  and 
am  used  to  driving,  and  am  well  acquainted  with  the  streets 
and  places  in  and  about  London,  and  am  above  sixteen 
years  of  age,  and  that  I  have  not  been  convicted  of  any 
offence  under  the  Act  of  the  1  &  2  William  the  Fourth, 
chap.  22,  nor  under  the  Act  of  the  S  &  3  William  the 
Fourth,  chap.  120,  within  the  last  six  months. 

*'  George  Clarke." 

The  voter's  wife  and  family  of  four  children  lived  in  and 
occupied  the  whole  of  a  house  in  Oxford  Lane,  Great 
Harlow,  and  were  supported  partly  by  their  own  labour, 
but  chiefly  by  money  remitted  by  the  voter  weekly  from 
town.  The  voter's  linen  was  washed  at  Great  Marlow  by 
kb  wife,  to  whom  it  was  sent  for  that  purpose  every  fort- 
night. No  evidence  was  given  before  the  Committee  that 
he  was  not  rated  for  an  occupation  in  Great  Marlow,  but 
it  was  shown  by  witnesses  called  in  support  of  the  vote, 
that  rates  were  paid  by  hb  wife  for  the  house  in  Oxford 
Lane,  down  to  the  time  of  the  election. 

The  last  determination  respecting  the  right  of  voting  in  Lastdeter- 
the  borough  of  Great  Marlow  was  on  the  21st  November,  *"»°**»°"' 
1690,  when  it  was  declared  to  be  in  *'  the  inhabitants  who 
pay  scot  and  lot." 

Mr.  Seijt.  Wranghanti  in  support  of  the  vote. — Resi- 
dence and  inhabitancy,  for  the  purpose  of  the  exercise  of 
the  elective  franchise,  are  convertible  terms ;  and  if  the 
voter  were  an  inhabitant  paying  scot  and  lot  of  Great 
Marlow,  during  the  periods  when  it  was  objected  he  was 


86  ELECTION  CASES. 

1842.  not  80^  he  must  also  be  considered  as  resident.  As  to 
residence  and  inhabitancy  being  synonymous  expressions, 
the  authorities  collected  and  cited  by  Mr.  Rogers  (1)  are 
conclusive.  The  point  therefore  really  is,  whether  the 
voter  was  an  inhabitant  of  Great  Marlow  for  six  months 
prior  to  the  registration  of  1840,  and  six  months  prior  to 
the  election,  for  no  question  is  raised  by  the  evidence  as 
to  his  possessing,  in  all  other  respects,  the  right  to  have 
been  registered  as  a  scot  and  lot  voter,  and  also  the  right 
to  vote  at  the  election.  It  would  appear  from  the  evi- 
dence adduced  by  the  other  side,  that  the  circumstance 
of  the  voter*s  not  sleeping  at  Great  Marlow  is  chiefly  re- 
lied on  as  conclusive  of  the  fact  of  his  not  residing  there. 
But  sleeping  has  never  been  held  to  be  an  indispensable 
ingredient  of  inhabitancy  or  residence.  The  true  crite- 
rion is  the  possessing  a  dwelling,  with  the  faculty  or  power 
of  returning  at  any  period,  and  an  intention  to  return 
whenever  it  may  suit  the  party's  convenience.  So  long 
as  a  person  does  not  part  with  the  dominion  of  his  house 
to  another,  by  under-letting  or  granting  permissive  occu- 
pation, or  does  not  abandon  the  intention  to  return,  a 
residence  will  be  implied  by  law.  A  permanent  unbroken 
dwelling  at  the  place  is  not  required.  Rex  v.  Sargeni{i)* 
That  the  true  test  of  inhabitancy  is  the  intention  to  return 
was  established  more  than  two  centuries  ago  in  the  Wit^ 
Chelsea  case  (3).  That  Committee  resolved  that  two 
persons  of  the  name  of  Tilden  were  inhabitants  of  Win- 
chelsea  for  the  purpose  of  voting,  though  they  were  absent 
three  months  before  the  election,  as  they  had  not  removed 
to  dwell  elsewhere  without  intention  of  returning,  for  they 
kept  their  houses  in  their  own  hands  and  might  return  at 
pleasure.  This  case  is  so  much  the  stronger  as  the  Til- 
dens  left  behind  them  neither  their  families  or  servants ; 

(1)  Page  192,  note  (6).  (3)  5  T.  R.  466.  (3)  Glanv.  12. 
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bat  their  keeping  their  bouses,  and  entertaining  the  in-  ISiS. 
tention  of  returning,  were  held  to  be  an  inhabitancy  suffi- 
cient for  preserving  their  franchise.  In  the  Wootton 
BoMseii  case,  decided  in  1819,  of  which  Mr.  Rogers  (1) 
has  given  a  MS.  note,  the  voter  was  absent  for  nine 
months  before  the  day  preceding  the  election,  and  had 
kt  bis  bouse  with  the  exception  of  one  bed,  which  he  re- 
tiioedj  and  in  which  he  slept  the  night  before  the  election ; 
the  continued  possession  or  occupation  of  a  place  of  re- 
sidence by  the  voter,  with  the  intention  of  returning  to  it, 
was  held  to  constitute  inhabitancy.  In  John's  case  {2), 
decided  by  the  Youghal  Committee,  the  voter  John,  a 
freeman  of  Youghal,  lived  in  lodgings  at  Cork  for  seven- 
teen months,  superintending  the  affairs  of  a  sick  brother, 
under  an  arrangement  that  in  case  his  brother  recovered 
he  was  to  return  to  Youghal.  At  the  end  of  the  seven- 
teen months  the  business  was  given  up  and  John  returned 
to  the  latter  place.  When  John  left  Youghal  for  Cork 
he  occupied  a  room  in  his  cousin's  house,  chiefly  furnished 
vith  bis  own  furniture,  which  remained  there  whilst  he 
vu  at  Cork;  and  in  his  visits  to  and  fro,  which  amounted 
to  between  twenty  and  thirty  in  the  year,  he  slept  in  the 
room,  and  upon  his  final  return  to  Youghal  he  continued 
to  occupy  it.  John  was  held  to  be  an  inhabitant  of 
Youghal.  The  frequency  of  John's  visits  during  his 
leventeen  months  stay  at  Cork  did  not  affect  the  case, 
which  turned  on  his  retaining  possession  of  a  domicile, 
vith  the  power  and  intention  of  returning  to  it.  In 
Wade*s  case  (3),  before  the  Kinsale  Committee,  there  was 
a  total  absence  on  the  part  of  Wade  for  fourteen  months 
from  Kinsale  ;  but  it  appeared  that  a  few  days  before  he 
left  that  place  to  go  to  reside  with  his  daughters  at  Liver- 
pool he  hired  a  lodging  by  the  year,  into  which  he  put 

(I)  Page  196.  (2)  F.  &  F.  392.  (3)  F.  &  F.  334, 
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1842.  some  furniture,  declaring  that  *'  he  did  so  to  have  a  place 
to  return  to  if  he  and  his  family  should  not  agree." 
Wade's  vote  was  held  to  be  good.  John  and  Wade 
occupied  or  retained  lodgings  only,  were  not  rated,  and 
during  their  absence  left  nothing  behind  them  but  fami- 
ture ;  whilst  in  the  present  case  the  voter  occupied  one 
entire  house,  for  which  he  was  rated,  paid  the  rates,  and 
made  it  the  house  of  his  family,  indicating  an  intention 
not  to  relinquish  any  of  his  duties  or  rights  as  an  inha- 
bitant. In  Brett's  ease  (1)  the  Milbourne  Port  Committee 
decided  the  vote  to  be  good,  though  the  voter  had  slept 
in  the  borough  but  four  nights  within  the  six  months 
before  the  election,  and  one  of  those  the  night  preceding 
it.  That  case  is  remarkably  strong,  for  Brett's  habitual 
residence  was  at  his  farm  out  of  the  borough.  Again  in 
the  case  of  Rex  v.  Mitchell(2),  one  Emms  was  absent  for 
two  complete  years  and  part  of  a  third  (3),  and  yet  be 
was  held  to  be  an  inhabitant  freeman  of  the  city  of  No^ 
wich,  within  the  meaning  of  a  local  act  of  parliament,  by 
which  it  was  necessary  that  he  should  have  been  resident 
six  calendar  months  previous  to  an  election  of  certain  co^ 
porate  officers,  to  be  qualified  to  vote.  Emms  had  quitted 
Norwich  as  a  substitute  in  the  Norfolk  militia,  which  lay 
at  Colchester  all  that  time,  during  which  however  he  con- 
tinued to  rent  a  house  at  Norwich,  which  his  wife  lived  in 
till  she  went  to  join  him  just  before  the  election,  leaving 
his  furniture  remaining  in  the  house.  In  the  present  case 
the  strong  circumstances  are,  that  the  voter  quitted  Great 

(1)  C.  6c  D.  227. 

(2)  10  East,  611. 

(3)  from  the  report  of  the  case  it  appears  that  Emms  was  at  Norwich  with 
a  pass  from  his  regiment  in  November,  1806,  within  four  months  of  voting  as 
an  inhabitant  freeman.  There  were  three  other  cases  besides  that  of  Emms 
decided  in  Bex  v.  Mitchell,  but  in  evety  one  the  voter  had  been  in  Norwich 
within  six  months  preceding  the  election,  at  which  he  voted  as  an  inhabitant 
freeman. 
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there  in  which  bis  family  resides,  being  left  behind  him ; 
bis  wife  continues  to  perform  certain  offices  for  him,  done 
at  a  man*8  home,  such  as  washing  his  linen ;  he  makes 
r^lar  remittances  to  bis  family  for  its  support ;  and  he 
bid  the  right  to  return  whenever  he  pleased,  which  it  is 
in  evidence  he  sometimes  exercised.  There  was  nothing 
indicating  an  entire  abandonment  of  Great  Marlow ;  on 
tbe  contrary,  every  thing  looked  like  a  determination  to 
keep  up  a  permanent  connection  with  it.  There  can  be 
DO  dispute  here  about  the  facts ;  the  only  question  is  one 
of  law,  upon  which  the  cases  cited  are  conclusive. 

Mr.  Austin,  against  the  vote.— By  the  operation  of  the 
33rd  section  of  the  Reform  Act,  every  one  of  the  old  scot 
and  lot  voters  for  Great  Marlow  b  entitled  to  vote  at  any 
election  for  that  borough,  so  long  as  he  shall  be  qualified 
as  an  elector  according  to  the  usages  and  customs  of  that 
borough,  if  duly  registered  ;  but  no  person  shall  be  regis- 
tered as  a  scot  and  lot  voter  in  any  year  unless  he  shall 
on  the  last  day  of  July  in  such  year  be  qualified  as  such 
dector  in  such  manner  as  would  entitle  him  then  to  vote  if 
toch  day  were  the  day  of  election,  nor  unless  he  shall  have 
resided  for  six  calendar  months  next  previous  to  the  last 
day  of  July  in  such  year,  within  such  borough,  or  within 
seven  statute  miles  therefrom.  By  the  26  Geo.  III.  c.  100, 
no  person  having  a  right  to  vote  for  any  borough  as  an 
inbabitant  paying  scot  and  lot  shall  be  admitted  to  vote  at 
any  election,  unless  he  has  been  actually  and  bon&Jide  an 
inbabitant  paying  scot  and  lot  for  six  months  previous  to 
the  day  of  election.  And  by  the  58th  section  of  the 
Reform  Act,  the  returning  officer  is  to  put  to  any  voter 
tbree  questions,  the  last  of  which  is,  *'  Have  you  the  same 
qualification  for  which  your  name  was  originally  inserted 
in  the  register  of  voters  now  in  force,  &c.  ?"  And  if  it 
appear  to  the  returning  officer,  upon  his  putting  such 
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1842.  question^  that  the  voter  has  not  the  same  qualification  for 
which  he  was  registered^  such  voter  cannot  vote.  The 
effect  of  these  provisions  is,  that  the  voter  to  be  registered 
for  Great  Mario w  in  1840  on  the  old  scot  and  lot  right, 
must  have  been  actually  and  bond  fide  an  inhabitant 
paying  scot  and  lot,  of  that  borough,  for  six  calendar 
months  previous  to  the  31st  July  in  that  year,  and  also 
have  resided  there  or  within  seven  miles  thereof  for  m 
months  previous  to  the  same  day ;  and  that  to  vote  at  the 
last  election  it  was  necessary  he  should  have  been  actually 
and  bona  fide  an  inhabitant  paying  scot  and  lot»  of  the 
borough,  for  six  calendar  months  previous  to  the  electtOD. 
And  the  question  is,  whether  the  voter  fulfilled  the  con^ 
ditions  in  the  two  cases. 

The  voter  was  not  at  Great  Mario w  for  six  months 
before  the  Slst  July,  1840,  nor  for  six  months  before  the 
election.  It  is,  however,  said,  that  resident  means  no  more 
than  being  an  inhabitant ;  and  that  if  the  voter  were  an 
inhabitant  paying  scot  and  lot  for  six  months  before  the 
registration,  and  the  same  time  before  the  election,  he 
was  entitled  to  be  registered  and  to  vote.  It  is  also  said, 
that  inhabitancy  does  not  mean  or  imply  personal  dwelling 
or  commorancy.  Now,  admitting  in  this  case  that  fts&* 
dent  and  being  an  inhabitant  are  synonymous  expressions, 
yet,  consulting  the  plain  meaning  of  the  word  ^*  resident,** 
it  is  impossible  that  the  proviso  in  the  33rd  section,  ^*  resi- 
dent within  seven  statute  miles  of  the  borough,*' can  mean 
living  in  London ;  nor  if  the  proviso  had  been  **  no  one 
should  be  registered  unless  he  inhabited  within  seven 
miles  of  the  borough,**  &c.,  could  it  have  made  any  dif- 
ference in  the  obvious  meaning.  If  neither  '^  residing  *' 
nor  'inhabiting'*  include  living  within  the  borough,  it 
will  be  extremely  difiicult  to  give  any  import  to  those 
words  in  the  section  in  question.    Paying  scot  and  lot, 
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according  to  the  books  (l),  is  being  on  the  rate  and  paying  184S. 
the  poor-rate.  Being  an  inhabitant  paying  scot  and  lot 
mast  imply  something  more  than  merely  paying  scot  and 
lot.  In  the  present  case,  the  voter  occupied  a  bouse  at 
Great  Marlow  by  his  wife  and  family,  and  was  conse- 
quently rated;  but  that  alone  would  not  make  him  an 
iDhabitant.  If  mere  occupation,  with  or  without  being 
nted,  is  enough  to  make  a  man  an  inhabitant,  it  would 
be  quite  possible  for  a  person  who  had  never  set  foot 
within  the  borough  to  be  an  inhabitant.  It  would  hardly 
be  reasonable  to  call  a  person  living  in  the  Strand,  and 
never  going  to  Great  Marlow,  an  inhabitant  paying  scot 
and  lot  of  that  borough,  from  the  circumstance  of  his 
occupying  some  tenement  there  and  being  rated.  The 
word  '*  inhabitant"  must  therefore  have  some  other  mean- 
ing than  that  of  merely  occupying  and  paying  rates. 

Inhabitant,  like  many  other  expressions,  is  capable  of 
a  larger  or  more  limited  interpretation.  It  was  decided 
in  Lord  Coke's  time,  that  a  man  living  in  Cornwall,  may, 
to  many  purposes,  be  an  inhabitant  of  London.  The 
construction  b  always  to  be  made  with  reference  to  the 
nature  of  the  subject;  Attorney-General  v.  Forstei*{2)^ 
And  in  the  present  case,  the  meaning  of  being  **  inha- 
bitant" or  '*  resident**  according  to  the  33rd  section  of  the 
Reform  Act,  or  the  26  Geo.  3,  c.  100,  must  be  determined 
by  reference  to  the  subjects  to  which  those  enactments 
relate.  Now  it  appears  that  if  a  person  is  described  as  an 
inhabitant,  and  it  is  sought  to  charge  him  in  that  character, 
bot  in  respect  of  his  property  merely,  it  will  be  sufficient 
if  he  is  a  mere  occupier. 

In  Rex  V.  Adlard(S),  it  was  one  of  the  grounds  of 
the  judgment,  that  in  all  cases  in  which  occupation  has 
been  considered  the  same  as  inhabiting,  such  as  the 

(1)  Rogers,  198 ;  EUioU,  211.  (3)  4  B.  &  C.  772. 

(2)  10V«fcjun.339. 
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184S.  church  rate  to  which  all  inhabitants  are  said  to  be  con- 
tributory,  the  repairs  of  highways  at  common  law,  the 
repair  of  bridges  by  statute  (1),  &Cv  the  object  being  to 
raise  money  by  the  taxation  of  property  within  the  dis- 
tricti  and,  for  the  purpose  of  such  taxation ,  it  being 
wholly  immaterial  whether  the  occupier  be  a  resident 
within  the  district  or  without;  a  non-resident  occupier 
may  not  unreasonably  be  deemed  an  inhabitant  for  sodi 
a  purpose  (2).  But  when  in  the  character  of  inhabitant 
a  person  is  to  be  charged  with  the  performance  of  some 
personal  duty,  or  he  claims  some  personal  privilege  or 
franchisCi  in  either  of  these  cases  the  word  '' inhabitant" 
is  confined  to  personal  dwelling  or  commorancy.  ThiUi 
in  Rex  v.  Adlard  the  defendant  was  held  not  liable  to 
serve  the  office  of  constable,  a  personal  duty,  because  he 
was  not  actually  resident,  though  he  occupied  a  house, 
paying  all  the  rates  and,  carrying  on  the  trade  of  a  printer, 
frequenting  the  house  daily,  but  not  sleeping  in  it.  And 
Lord  Coke,  speaking  of  the  residence  necessary  to  throw 
upon  a  person  the  performance  of  the  mere  personal  du^ 
of  attending  the  toum,says, ''  a  man  shall  do  his  suit  to  the 
toum  or  Icet  where  his  person  is  commorant,*'  and  a  little 
before,  *'  if  a  man  hath  a  house  within  two  leets,  he  shall 
be  taken  to  be  conversant  where  his  bed  is  (v^)."  This 
principle,  so  clearly  recognized  in  putting  a  construction 
on  the  word  'inhabitant,"  must  be  applied  in  ascer- 
taining the  meaning  of  that  or  equivalent  expressions 
in  the  Reform  Act,  and  in  the  26  Geo.  III.  c.  100. 
Now  there  cannot  be  a  privilege  or  franchise  more 
purely  personal  and  more  entirely  independent  of  afl 
consideration  of  property  than  the  old  rights  of  voting 
reserved  by  the  Reform  Act;  and  it  is  to  confirm  this 
description  of  franchise  in  a  borough  to  those  personally 

(1 )  22  Hen.  8,  c.  5.     (2)  Per  Lord  Tenterden.      (3)  2nd  Inst.  122. 
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dwelling  in  it  that  the  26  Geo.  III.  c.  100,  attaches  to     1842. 
the  word  **  inhabitant ''  at  once  its  plain  and  obvious 
sense,  that  of  being   really  inhabitant  or  commorant. 
That  statute  was  passed  "  to  prevent  occasional  inha- 
bitants from  voting  for  cities  and  boroughs ;"  and  after 
reciting  that  in  cases  where  the  right  of  voting  is  in  the  inha- 
IntiDts  paying  scot  and  lot  or  inhabitant  householders,  &c. 
nmeh  trouble,  expense  and  litigation  is  created  by  occasional 
TOters,  to  the  great  prejudice  of  the  real  inhabitants,  it  is 
provided  that  no  person  shall  vote  as  an  inhabitant  pay- 
bg  scot  and  lot,  or  an  inhabitant  householder,  &c.  unless 
be  shall  have  been  **  actually  and  bondjide''  an  inhabitant 
paying  scot  and  lot,  &c.  within  such  city  or  borough  six 
calendar  months  previous  to  the  day  of  election.    This 
act  defines  inhabitants  to  be  real  inhabitants  ;  and  the  use 
of  the  words  '^  actually  and  bonajide  an  inhabitant,"  indi- 
cates that  something  more  is  intended  than  mere  occupation 
and  rating,  or  sleeping  a  night  or  two  in  a  year.    And  a 
forcible  iUustration  of  the  adherence  by  the  legislature  to 
die  principle  of  requiring  personal  residence  as  essential 
to  the  possession  of  a  personal  franchise,  is  the  difference 
b  that  respect  between  county  and  borough   electors 
established  by  the  Reform  Act.    By  the  18th  sect.,  regu- 
lating the  right  of  voting  in  counties,  which  clearly  is  in- 
tended to  be  one  in  respect  of  property,  and  not  a  personal 
right  subject  to  certain  conditions  as  in  boroughs,  no 
residence  is  required.     But  in  boroughs,  both  under  the 
new  right  as  occupiers  and  the  old  reserved  rights,  resi- 
dence is  indispensable,  for  the  right  is  personal  in  both 
cases,  the  occupation  in  the  former  being  merely  a  con- 
dition.   Several  cases  have  been  cited  on  the  other  side, 
hardly  one  of  which  if  examined  will  support  their  posi- 
tion, that  actual  residence  is  not  required,  to  be  an  inha- 
bitant.     The   Winchelsea  casei})  is  quoted  from  Mr. 
(l)GlaDv.l2. 
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1843.  Rogers's  book  (1)^  which  has  been  much  used  m  the  argu- 
ment in  support  of  the  vote ;  but  the  true  meaning  of 
that  case  can  only  be  formed  by  a  reference  to  the  report, 
Mr.  Rogers  having  omitted  the  most  material  portions  of  it 
The  mayor,  jurats,  and  freemen,  inhabitants  of  Winchd- 
sea,  had  voices  in  the  election  of  members,  and  absence 
for  less  than  a  year  and  a  day  did  not  affect  their  right  to 
vote.  That  is  the  custom  of  all  the  Cinque  Port8(2).  But 
some  years  before  the  election  complained  of,  the  corpora- 
tion by  a  bye-law  ordered  that  no  freeman  or  jurat  of  the 
town  should  have  a  voice  at  any  election,  or  in  the  passiiig 
of  any  Act,  unless  he  were  inhabitant  in  the  town  by  the 
space  of  three  months  together  next  before  such  election 
to  be  made  or  such  Act  passed.  Now  the  Tildens  had 
resided  in  the  town  within  a  year  and  a  day,  and  also 
within  the  three  months  before  the  election.  They  had  left 
their  houses  shut  up,  but  not  empty,  though  so  stated  in 
the  report,  for  they  were  rated  for  them.  During  the  three 
months  they  took  a  part  in  the  assemblies  of  the  freemen 
for  corporate  matters,  they  shared  in  the  profits  of  the  town 
tenements,  and  had  the  benefit  of  Witherman's  grass,  a 
privilege  belonging  to  the  freemen  of  the  borough.  The 
bye-law  suspended  all  the  acts  and  rights  of  a  non-resident 
freeman,  and  it  is  clear  therefore  that  the  Tildens  were 
not  absent  so  as  to  come  within  that  regulation.  The 
Tildens  at  the  election  were  not  allowed  to  vote,  on  the 
ground  '*  that  they  were  no  freemen  by  reason  of  the  siud 
decree."  That  was  the  pretence  of  the  returning  officer, 
whose  conduct  was  one  of  the  matters  of  complaint. 
Under  these  circumstances  the  first  resolution  come  to  by 
that  Committee,  and  which  is  omitted  by  Mr.  Rogers,  is 
that  no  bye-law  of  the  corporation  could  alter  the  manner 
or  right  of  election  of  members  of  Parliament.      Then 

(1)  Page  195. 

(2)  Journals  of  the  House  of  Commons,  vol.  i.  pp.  726,  728,  aud  739. 


GREAT  MARLOW.  95 

comes  the  second  resolution,  which  is  all  that  Mr.  Rogers  1842. 
gircs  of  the  case ;  and  in  that  resolution  it  is  evident  from 
what  has  been  stated,  that  ''their  said  non-residence,** 
means  such  non-residence  as  was  proved  before  the  Com- 
mittee, which  is  clear  was  no  non-residence  at  all.  The  real 
point  after  all  was  the  validity  of  the  bye-law,  and  the  case 
fiovee  nothing  for  the  other  side.  The  next  is  the  Wooitan 
Bmr//,  a  MS.  case,  to  be  found  in  Mr.  Rogers*s  book(l), 
the  foil  particulars  of  which  it  is  now  impossible  to  ascer- 
tUD.  But  if  the  decision  of  the  Committee  is  correctly 
given,  some  of  the  material  facts  must  be  mis-stated  or 
omitted,  otherwise  the  decision  is  unintelligible.  If  Mr. 
Rogers's  note  of  the  case  is  correct,  and  contains  the 
irliole  of  the  circumstances,  it  is  one  of  those  decisions 
which  Committees  from  time  to  time  unaccountably  arrive 
it,  in  defiance  of  common  sense  and  argument,  and  it  is 
t  dedsion  therefore  that  should  be  totally  disregarded  in 
the  present  case.  In  John's  case  {2),  the  furniture  re- 
nsined  in  the  bed-room  during  the  voter's  stay  at  Cork 
for  his  constant  use,  for  it  appears  he  slept  twenty  or 
thirty  times  in  that  room  in  the  course  of  the  year.  In 
Waders  case{S)  the  decision  of  the  Committee  probably 
tamed  on  the  circumstance  of  his  being  a  freeman,  in 
whose  case  residence  is  not  a  condition  of  voting,  but  only 
of  being  registered.  Wade  resided  at  Kinsale  within 
the  prescribed  time  before  he  was  registered,  and  being 
registered  he  was  entitled  to  vote,  notwithstanding  his 
residing  at  Liverpool  at  the  time  of  the  election.  If  this 
were  not  the  ground  of  the  decision,  it  is  impossible  to 
dirine  how  the  Committee  came  to  the  conclusion  that  a 
person  proved  to  be  living  at  Liverpool  for  a  year  and  a 
quarter,  was  during  the  same  period  an  inhabitant  of  Kin- 
sale.  Such  a  decision  is  not  only  opposed  to  common 
tense,  but  is  contrary  to  law.    The  next  case  cited  by  the 

(1)  Pige  196.  (2)  F.  6c  F.  392.  (3)  F.  &  F.  334. 
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184S.  Other  side  is  also  quoted  from  Mr.  Rogers*s  book,  vii. 
Breii*s  case  (1),  but  Mr.  Rogers  omits  that  on  the  death  of 
his  son-in-law^  Brett  slept  on  the  premises  for  a  whok 
month.  That  fact,  no  doubt,  operated  on  the  Committeei 
as  it  was  well  calculated  to  do.  Under  the  circumstancei 
it  was  extremely  difficult  to  determine  where  Brett  resided, 
and  in  favour  of  the  franchise  the  Committee  inclined  to 
that  place  which  supported  the  vote.  But  the  Milboune 
Port  Committee,  which  decided  Brelt'i  case,  also  de- 
cided Longman's,  which  is  not  mentioned  by  Mr.  Rogers 
nor  cited  on  the  other  side.  In  that  case  it  was  beU 
that  a  person,  though  within  the  proviso  of  the  Ist  sect 
of  the  26  Geo.  3,  c.  100,  in  consequence  of  his  property 
in  the  borough  having  come  to  him  by  operation  of  law, 
was  not  an  inhabitant  of  the  borough,  as  he  did  not  pe^ 
sonally  reside  in  it.  Then  comes  Rex  v.  MitcheU  (2),  the 
last  case  cited  on  the  other  side,  and  again  the  abridge- 
ment given  by  Mr.  Rogers  does  not  convey  a  correct 
report  of  the  case.  It  was  the  case  of  miUtia-men  at 
Colchester  on  duty  with  their  regiment,  and  decided  to  be 
resident  at  Norwich  on  grounds  that  immediately  distin- 
guish it  from  the  present  case.  These  grounds  were  that 
they  had  their  dwelling-houses  at  Norwich,  in  which  they 
left  their  families  dwelling,  and  to  which  they  returned 
from  time  to  time  when  they  obtained  leave  of  absence 
from  their  regiment ;  that  they  had  no  other  abiding  place 
than  Norwich,  and  that  they  were  inhabitants  of  that  ci^, 
subject  to  have  their  inhabitancy  interrupted  by  the  calls 
for  public  service,  and  their  absence  on  duty  would  be 
protected  upon  the  ground  of  the  exigency  of  that  public 
service.  That  case  turned  on  the  fact  of  the  men  having 
no  other  abode  than  Norwich,  and  their  absence  being 
involuntary.  The  voter  in  the  present  case  had  an  abode 
at  the  Three  Compasses,  in  Pimlico,  there  is  his  own 

(I)  C.  &  D.  227.  (2)  10  East,  611. 
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lesdmoDy  for  it ;  his  absence  from  Great  Marlow  was  per-  1842. 
fectly  voluntaryj  and  was  not  on  the  occasion  of  any 
paUic  sendee^  and  it  will  not  therefore  be  protected  on 
that  ground,  like  the  absence  of  the  men  in  Rex  v.  Mit- 
eidZ.  That  case,  instead  of  supporting  the  vote  in  this 
case,  is,  if  properly  understood,  strongly  against  its  va- 

Mr.  Serjt.  Wrangham^  in  reply. — In  Longman's  case 
there  was  no  pretence  for  saying  he  was  resident  in  the 
borough.  The  utmost  that  was  proved  was,  that  he  was 
the  owner  of  certain  leasehold  property  there,  but  in 
which  he  never  resided,  which  he  did  not  occupy,  nor  to 
which  was  there  the  slightest  reason  for  supposing  he 
erer  intended  to  return,  to  reside  in.  The  premises  were 
in  the  possession  of  a  tenant,  tenant  at  will  perhaps,  but 
itill  having  an  interest  and  occupation  inconsistent  with 
the  occupation  of  Longman.  In  Rex  v.  Mitchell  the  cir- 
cumstance which  bore  most  materially  on  the  decision  of 
the  court,  had  no  reference  to  the  cause  of  the  absence 
of  the  men;  it  was  that  they  had  their  dwelling-houses  at 
Norwich,  for  which  they  paid  rent,  and  in  which  their 
6milies  were  inhabiting  whilst  they  were  absent. 

The  Committee,  after  deliberation,  resolved  ^'  that  the 
vote  was  a  good  vote." 

Eusebius  Windsor  was  called  as  a  witness  in  support  A  witDess 
of  the  vote.    It  was  proved,  that  about  a  week  before,  been  present 
he  had  been  in  the  committee-room  for  some  minutes,  *^"'*^^*»« 

'  proceedings 

while  a  witness  was  under  examination  in  another  case,  before  the 

-  Conin)ittee» 

Windsor  stated  that  on  the  day  in  question  he  had  just  cannotafter- 
arrived  in  town  from  Great  Marlow,  and  being  in  the  ^^dcncc^** 
lobby,  saw  through  the  door  of  the   committee -room,  ^hwt^j® 
which  happened  to  be  open,  a  friend  of  bis  inside  the  for  the  ex- 
room;  that  he  went  in,  and  was  pushing  his  way  up  to  his  witnesses 
friend,  when  some  one  told  him,  that  as  he  was  a  witness  ^^^^'^ 
VOL.  I. — B.  A.  E.  c.  H 
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1842.  he  must  quit  the  room,  which  he  immediately  did;  he  did 
not  think  he  was  more  than  a  minute  in  the  room;  that  be 
did  not  hear  any  thing  that  was  going  on;  and  that  he 
did  not  know  he  was  doing  wrong  in  going  into  the  room. 
It  was  proved  however,  by  another  witness,  that  Windsor 
was  asked  by  the  door-keeper,  as  he  went  in,  whether  he 
were  not  a  witness. 

Mr.  Austin. — The  rule  is  imperative  that  a  witness  wbo 
has  been  in  the  committee-room  at  any  time  during  the 
proceedings,  cannot  be  afterwards  examined;  Petersfidd 
ease  {I) f  New  Windsor  C€ise{^)\  with  the  exception  of 
cases  where  he  has  remained  in  the  room  with  the  viev 
of  excluding  his  own  testimony,  Oxford  c€ise{Z),  or  is 
called  to  prove  that  another  witness  has  been  in  the 
room ;  New  Windsor  case.  Mr.  Rogers  states  the  rule 
as  being  invariably  adhered  to,  and  remarks  upon  the 
necessity  of  its  being  rigidly  observed  (4). 

Mr.  Serjt  Wrangham. — ^The  testimony  or  ci'edibiUty  of 
the  witness  could  not  be  affected  by  his  coming  into  the 
room,  as  he  heard  nothing.  Moreover,  the  proceedOngi 
related  to  another  case.  The  rule  is  not  so  inflexibk 
as  is  stated;  for  it  has  been  occasionally  relaxed  where 
witnesses  have  transgressed  the  resolution  of  the  Com- 
mittee,  excluding  them.  That  was  done  in  the  Middletes 
case{S). 

Mr.  Austin,  about  to  reply,  was  stopped  by  the  Com* 
mittee,  who  resolved  that  the  witness  could  not  be  ad*" 
mitted  to  give  evidence  (6). 

April  I.        Mr.  Austin  now  proposed  to  take  the  case  of  Peter 

The  Com-    Brown,  which  was  one  of  removal.    Hitherto  he  had  con- 
mittee  re- 
quires diatone  class  of  objections  be  exhausted  before  they  will  proceed  with  another. 

(1)  P.  &  K.  104.  (2)  K.  &  O.  167.  (3)  P.  &  K.  104. 

(4)  On  Committees,  100.  (5)  2  Peck.  135. 

(6)  See  the  Sudbury  cate,  post ;  also  the  Blaehbwm  tate,  poftm 
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himself  to  die  class  of  registration  objections,  but  he     1842. 
did  not  consider  himself  bound  to  exhaust  that  class  before 
lie  proeeeded  to  a  class  of  a  different  description. 

Mr.  SeijL  Wrangham. — The  universal  practice  before 
Committees  is  to  exhaust  class  after  class,  and  not  to  pro- 
csed  with  a  fresh  class  until  the  one  already  begun  is 
ioK  with  or  abandoned;  Rogers's  Law  and  Practice  of 
SbetioD  Committees,  p.  78.  The  resolution  of  the  Eve- 
dism  Committee(l)  is  an  admission  of  the  general  rule; 
m  the  reasons  for  not  adhering  to  it  are  carefully  stated, 
md  that  is  the  only  case  in  which  it  has  been  departed 
In»I^  The  Totness  Committee  enforced  the  general 
liaetice  by  a  resolution. 

Bfr.  AuMim  denied  the  eustence  of  any  such  general 
nk.  If  such  a  rule  were  inflexibly  established,  it  would 
lesd  to  the  greatest  inconvenience.  By  not  tying  the  par- 
ties down  to  classes,  they  are  enabled  to  present  their 
kst  cases  first  to  the  Committee,  and  so  save  both  time 
md  expense,  by  hastening  the  close  of  the  proceedings; 
vhereas^  if  compelled  to  exhaust  one  class  before  pro- 
ne^g  with  another^  they  are  driven  to  bring  forward 
&dr  weak  as  well  as  their  strong  cases,  uselessly  post- 
poning the  final  decision.  The  Committee  moreover  has 
no  power  under  the  statute(2),  by  which  they  are  now  ap- 
p6mted,  to  lay  down  any  such  rule  as  is  said  to  exist; 
they  cannot  compel  the  parties  to  conduct  their  cases  in 
tty  given  way.  As  to  any  inference  from  the  resolution 
of  the  Evesham  Committee,  that  resolution  is  too  vaguely 
vorded  to  be  relied  on  as  an  authority  for  what  it  is  cited. 
The  Totoess  Committee  was  one  of  the  first  that  sat  under 
the  new  act  for  amending  the  j  urisdiction  of  Committees(3) . 
The  parties  in  that  case  were,  at  the  sitting  of  the  Com- 
BQttee,  met  with  a  string  of  resolutions  come  to  without 
coonsel  being  heard,  and  which  the  Committee  must  have 

(1)  F.  &  ?.  534.  (2)  4  &  5  Vict.  c.  58.  (3)  2  &  3  Vict.  c.  38. 
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1842.  passed  without  due  consideration  of  their  effect  upon  i 
future  case^  or  even  upon  the  case  before  them.  Mc 
over«  the  resolution  in  theTotness  case  was  never  appli 
for  the  Committee  did  not  go  into  the  scrutiny,  the  wl 
case  terminating  abruptly  on  a  preliminary  point, 
to  the  doctrine  laid  down  by  Mr.  Rogers  (1),  there  is 
authority  for  it ;  the  two  cases  he  cites  from  Messrs.  Pe 
and  Knapp's  Reports,  at  pp.  46  and  255,  have  no  ap 
cation. 

After  deliberation  the  Committee  decided,  "  that  < 
class  of  objections  be  exhausted  or  abandoned  bei 
counsel  proceed  to  another  class.*'  Ayes,  six:  Sir  J. 
Duller,  Sir  W.  Heathcote,  Mr.  Childers,  Sir  H.  Campl 
Sir  J.  Mordaunt,  Mr.  Power.   Noes,  one:  Mr.  Cowper 

April  1.  CASE  OF  THOMAS  CORBY,  Jun. 

Where  the  The  voter  was  registered  for  "  House,  High  Stre 

forwbicrhe  *"^  Voted  for  Mr.  Hampden;  he  was  now  objected  to, 

tered'ad-"  ^^^'  ground  that  his  name  was  improperly  inserted  in 

joined  his  register,  he  not  occupying  any  sufficient  house,  warehoi 

house,  and  shop,  counting-house,  or  other  building,  in  the  parish 

entx^ncJsT  ^^^^*  Marlow,  entitling  him  to  be  registered,  and 

one  from  a    being  duly  rated, 
passage  ^ 

common  to        The  Voter  and  his  father  were  partners,  and  some  yc 

wkh  a°door'  ^8^  threw  their  houses,  previously  distinct  though  adj< 

nexuh^"^     ing,  into  one,  by  making  a  common  entrance  passage  i 

street,  and    Staircase  to  them,  and  blocking  up  the  only  outer  dooi 

from  a         the  voter*s  house.     The  passage  ran  only  a  short  way  i 

house  occu-   ^^^  house.     At  the  time  of  the  registration  there  was  c 

pied  by  the   one  front  outer  door  to  the  whole  house,  which  led  i 

voter  and 

hU  father      the  passage.     On  the  left  side  of  the  passage  was  a  d 

an°internal    loading  into  the  voter's  sitting  room ;  and  on  the  ot 
commumca-  gjjg^  ^nd  at  the  end  of  the  passage,  were  doors  lead 

(1)  Law  and  Practice  of  Election  Committees,  p.  73. 
(2)  Minutes  of  Proceedings,  p.  xiv. 
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iolo  sittiiig  rooms  of  his  father.  Upstairs  there  was  a 
eommon  landing  place,  with  doors  leading  to  the  voter's 
md  his  father's  rooms  respectively.  Adjoining  the  back 
of  the  voter's  part  of  the  house  was  a  counting-house, 
oecapied  by  the  voter  and  his  father  in  their  partnership 
business ;  to  the  counting-house  was  an  outer  door,  and 
teveen  the  counting-house  and  the  voter's  part  of  the 
home  there  was  a  communication  by  a  door  way.  From 
<iie  counting-house  there  was  also  a  staircase  leading  to 
lome  of  the  upstair  rooms  in  the  voter's  part  of  the  house. 
There  was  no  back  door  to  that  part  of  the  house.  The 
occupation  by  the  voter  and  his  father  of  the  different 
portions  of  the  house,  was  separate  and  distinct.  To  the 
whole  house  was  a  garden,  divided  by  a  cross  path;  one 
part  occupied  by  the  voter  with  his  portion  of  the  house, 
and  the  other  by  his  father  with  his  portion.  The  hirings 
of  the  two  portions  of  the  house  and  garden  were  distinct, 
dK)Qgh  from  the  same  landlord.  The  voter  and  his  father 
were  entered  in  the  several  rates  for  the  year  preceding 
the  registration  as  follows : — 


1848. 

tion  existed 
between  the 
houses  up 
stiirs,  the 
voter  aud 
his  father 
beiogjointly 
rated  for 
the  voter's 
house  as 
"  part  of  a 
house;"  the 
Committee 
held  that 
the  voter 
was  impro- 
perly regis- 
tered. 


Occopier. 


Corby,  Thomas,  Jan. 
C«rb]r,  Tbomai,  tea. 


Ditto 
DiUo 


Owner. 


J.  P.  Willumt. 


Ditto . 
Ditto  . 


De*cription  of 
Properly, 


(  Part  of  Home 
(and  Garden  .. 

CHonse,  Store- 
\  boase*  Loftt. 

Yard  and  Garden 


Grow  estimated 
Value. 


£  «.  d. 

11  0  0 

0  0  0 

14  0  0 


Rateable 
Valae. 


£    «.    d. 
0    7      0 


0    0      0 
11  18     0 


The  sums  to  be  paid  were  bracketed  together^  and 
brought  out  in  one  sum ;  the  second  entry  on  the  rate 
being  the  portion  of  the  house  occupied  by  the  father. 
It  was  not  proved  who  paid  the  rates.  The  annual  value 
of  the  voter's  portion  of  the  house  and  garden  was 
about  15/. 

Mr.  Austin^  against  the  vote. — The  voter  cannot  be  said 
to  occupy  a  house,  his  occupation  being  of  rooms  in  a  house 
only.    The  voter  and  his  father  occupy  a  house  between 
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1842.  them;  and  as  it  is  not  a  joint  occupatioDi  the  oocupa- 
tion  must  be  either  in  one  of  them  alone  or  in  neither  of 
them.  By  the  rate  the  voter  and  his  father  are  described 
as  being  in  occupation  of  the  portion  occupied  by  the 
voter,  and  the  father,  for  his  portion,  is  described  as 
occupier  of  the  whole  house.  This  is  inconsistent  with 
any  supposition  that  the  voter  occupied  the  whole  house. 
There  being  but  one  house  and  two  distinct  tenants,  if  the 
mode  of  hiring  as  given  in  evidence  is  to  be  regarded,  it  is 
clear  that,  if  the  voter  is  in  legal  occupation  of  any  thing, 
it  is  only  of  part  of  a  house ;  and  if  so,  he  has  not  satisfied 
the  S7th  section  of  the  Reform  Act,  which  requires  the 
occupation  of  a  house,  that  is,  of  a  whole  entire  house. 
To  an  entire  house,  however,  the  exclusive  right  to^  and 
dominion  over,  the  outer  door  is  necessary,  which  is  want- 
ing in  this  case.  If  a  part  of  a  house  were  to  be  con- 
sidered as  a  house  within  that  section,  every  one  of  several 
lodgers  in  a  house,  where  the  landlord  does  not  reside, 
would  be  entitled  to  be  registered.  The  second  objecticm 
to  the  voter  is,  that  he  is  not  duly  rated.  He  is  rated 
jointly  with  his  father,  which  is  not  the  kind  of  rating  re- 
quired by  the  S7th  section.  Moreover,  as  the  voter  has 
not  the  absolute  and  complete  dominion  over  his  portion 
of  the  house,  from  having  no  exclusive  right  of  way  to  it, 
he  cannot  legally  be  rated  for  it,  and,  if  rated,  might 
resist  it. 

Mr.  Serjt.  Wrangham,  in  support  of  the  vote. — Each 
portion  of  the  house  is  distinct  and  separate  from  the 
other,  and  in  law  constituted  a  separate  and  an  entire 
house.  A  common  entrance  does  not  necessarily  make 
two  tenements  one,  the  cases  are  numerous  on  that  point. 
It  is  not  as  if  the  voter's  father  had  the  exclusive  control 
over  the  outer  door ;  that  would  prevent  the  voter's  tene- 
ment being  considered  as  a  house.  Each  house  here  had 
its  own  proper  front  door,  and  the  door  from  the  passage 
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to  the  street  is  common  to  both  occupiers,  neither  of  them     184S. 
baying  absolute  control  over  it,  and  placed  there  probably  ' 

by  mutual  agreement  for  the  greater  security  of  the  re- 
spective dwellings.  The  cases  of  Archer  and  Gun,  and 
d  Robson{l)f  are  in  point.  In  both  those  cases  several 
of  the  Judges  declared,  that  a  house  divided  in  a  similar 
iijf  to  the  present,  with  only  one  common  entrance,  was 
two  distinct  and  separate  houses.  Casey's  case(2\  de- 
dded  by  the  Ripon  Committee,  was  that  of  a  house- 
bolder  letting  off  rooms  in  his  house  to  lodgers,  and  con- 
sequently retaining  the  legal  occupation  of  the  whole 
boose.  And  if  the  lodgers  in  that  case  h|id  separate 
usances,  as  stated  in  the  argument  on  one  side,  so  as  to 
make  the  portions  of  the  house  occupied  by  them  separate 
tenements,  the  decision  of  that  Committee  cannot  weigh 
igainstthe  deliberate  opinion  of  the  Judges  in  Archer  and 
Gun*s  case  and  that  of  Robson.  As  to  the  rating  of  the 
voter  being  informal,  that  will  not  operate  as  if  he  were 
oot  rated  at  all ;  it  is  proved  that  he  was  rated,  which  is 
fte  point  for  the  Committee  to  detennine ;  they  have  not 
to  judge  of  the  form  of  the  rate. 

Mr.  Austin^  in  reply. — Archer  and  Gun's  case  is  dis- 
tinguishable from  the  present;  the  house  there  was  divided 
into  two  distinct  tenements,  by  a  passage  running  the 
whole  way  through  the  middle  of  it.  The  dwellings  were 
endrely  separate,  without  any  internal  communication 
whatever.  In  Robson's  case,  the  houses  again  were  sepa- 
nite,  to  each  was  a  separate  shop,  and  a  separate  door  to 
tbe  street ;  the  houses  were  distinct,  with  separate  stair- 
cases, and  no  internal  communication  existed,  except  that 
each  of  them  had  an  entrance  from  the  same  passage. 
In  the  present  case  there  was  an  internal  communication 
upstairs,  as  well  as  on  the  ground  floor,  by  doors  opening 
into  the  passage. 

(I)  P.  &  K.  709,  in  natU.  (2)-P.  &  K.  209 ;  C.  &  R.  296. 
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1842.        The  Committee  resolved,  "  that  the  vote  was  a  bad 
vote.'* 

Ajnrii  11.  Several  other  votes  having  been  struck  off  the  poU  on 
both  sides  during  the  scrutiny^  and  the  petitioner  having 
established  a  majority.  Sir  W.  R.  Clayton  abandoned  any 
further  defence  of  his  seat.  The  Committee  thereupon 
resolved, 

Fintl  reso.       "  That  Sir  W.  R.  Clayton,  Bart.,  is  not  duly  elected  a 

luUODI  of  •         1   . 

Committee,  burgess  to  serve  in  this  present  parliament  for  the  borough 
of  Great  M arlow. 

^'  That  Renn  Hampden,  Esq.,  is  duly  elected,  and 
ought  to  have  been  returned  a  burgess  to  serve  in  this 
present  parliament  for  the  borough  of  Great  Marlow." 
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CASE  II. 

WEYMOUTH  AND  MELCOMBE  REGIS.     J1848. 

HE  Committee  was  appointed  on  the  15th  of  March, 
142,  and  consisted  of  the  following  Gentlemen  : 

itrick  Maxwell  Stewart,  Esq.,  M.  P.  for  Renfrew8hire~(CHAiRMAN.) 

Hon.  Charies  Compton  Cavendiab,  M.P.  for  Youghall. 

Sir  Philip  Egerton,  M.P.  for  South  Cheshire. 

Thomas  Slingsby  Duncombe,  Esq.,  M.P.  for  Finsbury. 

Sir  Henry  Smyth,  M.P.  for  Colchester. 

Archibald  Hastie,  Esq.,  M.P.  for  Paisley. 

Joseph  Bailey,  Esq.,  jun.,  M.  P.  for  Herefordshire. 
Pefi/MmerS'Ralph  Bemal,  Esq.,  and  William  Doagal  Christie,  Esq. 
^ing  Memben — Viscount  Villiers,  and  George  William  Hope,  Esq. 

imidfor  the  Petitioners  ^Mr.  Austin,  Q.C.,  Mr.  Cockbum,  Q.  C,  and 
Mr.  Kinglake. 
Jgenf — Mr.  Coppock. 

Couuelfar  the  Sitting  Members— Hon,  J.  Talbot,  Mr.  Hodges,  and 
Mr.  Hope. 
Agent s—Mesan,  Carrie  and  Woodgate. 

The  petition,  after  stating  the  election,  and  that  the 
ttbg  members  and  the  petitioners  were  candidates,  com-* 
ained  of  the  improper  rejection  and  reception  of  votes 
I  various  grounds ;  and  prayed,  that  the  election  and 
turn  of  the  sitting  members  might  be  declared  void,  and 
e  petitioners  be  declared  duly  elected.  The  petition 
K)  contiuned  other  allegations,  which  were  not  proceeded 
K)n ;  the  case  being  entirely  one  of  scrutiny. 
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184^.  The  numbers  at  the  close  of  the  poll  were,  for  Lord 
VilUers,  259;  for  Mr.  Hope,  267;  for  Mr.  Bemal,253; 
and  for  Mr.  Christie,  251. 

March  16.  Mr.  Lithgow,  the  mayor  and  returning  ofRcer,  having 
-^^J^"*"  been  called  to  produce  and  prove  the  poll-books,  and 
to  prove  the  having  been  examined  for  that  purpose,  Mr.  TattH>twu 
Slowed  to  proceeding  to  cross-examine  him  as  to  other  matters  con- 
^  ^"^  nected  with  the  merits  of  the  case.  This  was  objected  to 
generally,  by  Mr.  Austin,  citing  the  Ipswich  case  (I),  and  Rogers  on 
Committees  (2). 

Mr.  Talbot. — ^Whenever  a  witness  has  been  examined, 
though  merely  for  the  purpose  of  formal  proof,  the  oppo- 
site party  have  a  right  to  cross-examine  him  generaUy(3}. 
In  an  action  against  the  sheriff  for  permitting  the  escape 
of  a  debtor,  Lord  Tenterden  permitted  the  bailiff,  who 
was  called  by  the  plaintiffs  to  produce  the  warrant,  to  be 
cross-examined  on  the  part  of  the  defence,  though  the 
bailiff,  and  not  the  sheriff,  was  the  real  party  against 
whom  the  action  was  brought  (4).  In  the  St.  Alban'i 
case  (5) y  upon  the  examination  of  the  town  clerk,  who  had 
been  active  at  the  election  in  the  interest  of  the  petitioner, 
this  very  point  arose  and  underwent  discussion,  and  the 
Ipswich  case  and  other  authorities  were  cited ;  and  though 
the  cross-examination  was  there  confined  to  the  subject 
of  the  poll-books,  this  was  not  in  consequence  of  any 
decision  of  the  Committee  denying  the  right  to  crois- 
examine  generally,  but  merely  upon  an  understanding 
between  the  counsel  that  the  witness  should  be  again 
called  by  the  petitioner,  when  the  other  party  might  have 
the  opportunity  of  cross-examining  him  generally.    Here 

( L)  K.  &  0. 339.  (2)  Page  173. 

(3)  Phillipps  on  EvideDce,  908. 

(4)  Morgan  v.  Brydget,  2  Stark.  N.  P.  C.  314;  and  see  Ret  v.  Brooh^ 
ibid.  473.  (5)  1841,  Printed  Minutes,  p.  4. 
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Mr.  Lithgow  has  been  represented  in  the  opening  state-  184S« 
■ent  as  having  conducted  himself  at  the  election  with  the 
hias  of  a  decided  partisan  of  the  sitting  members:  we 
€oght,  therefore,  to  be  permitted  to  examine  him  in  order 
[  to  repel  this  charge,  as  far  as  it  can  affect  the  return. 
L  Mr.  Austin. — According  to  the  prevailing  practice  of 
I  flection  Committees,  a  witness,  who  is  called  merely  for 
iftrmal  purpose  like  this,  cannot  be  cross-examined  rela- 
My  to  the  general  merits  of  the  case.  The  opinion 
dpressed  by  the  St.  Alban's  Committee,  if  it  do  not 
■mmt  to  an  absolute  decision  on  the  point,  at  any  rate 
■ngnizes  the  inconvenience  of  allowing  a  witness,  called 
fcrthe  purpose  of  authenticating  the  poll-book,  to  be 
OMf-examined  generally  at  this  stage  of  the  inquiry.  In 
Aecase  that  has  been  referred  to,  Morgan  v.  Brydges  (1), 
die  evidence  of  the  bailiff  being  material  to  the  single 
ime  before  the  court,  it  may  be  admitted  that,  at  what- 
eier  stage  the  plaintiffs  might  choose  to  call  him,  they 
■Bt  submit  to  have  him  cross-examined.  By  the  rules  of 
inctice  in  Committees,  we  are  obliged  to  call  the  return- 
kg  officer  to  prove  the  poll  at  the  outset ;  yet  he  may  be 
oything  rather  than  our  witness.  And  we  are  not  now 
ipoD  the  question  of  his  conduct  as  a  partisan,  but  are 
iboot  to  proceed  with  the  scrutiny,  in  which  each  vote  is 
ttnridered  as  a  separate  issue.  And  the  course  which  is 
eoBtended  for,  on  the  part  of  the  sitting  members,  is 
Midler  more  nor  less  than  to  be  allowed  to  cross-examine 
vidi  a  view  to  the  defence,  before  we  have  even  stated 
ovcaae. 

The  Committee  resolved,  ''  That  the  witness  having 
been  examined  merely  to  prove  the  authenticity  of  the 
poB-books,  the  counsel  for  the  sitting  members  should 
con&ne  their  cross- examination  to  that  point  (S)." 

0)  DK  ptfrm.  (S)  See  the  BlaMwm  ea$e,  pott. 
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184a. 

iDthepeti- 
tioDen  list 
ofobjec- 
tioni,  the 
names  of 
the  voters 
objected  to 
ivere  brack- 
eted toge- 
ther, and 
against  the 
bracket  was 
written,  not 
the  beads  of 
objection 
themselves, 
but  merely 
a  reference 
to  certain 
heads  of 
objection 
piifized  as 
a  heading 
to  the  class : 
this  was 
held  a  suffi- 
cient com- 
pliance 
with  the 
4&5  Vict, 
c.  68,  8.  53, 
requiring 
the  several 
heads  of  ob- 
jection to 
be  distin- 
guished 
against  the 
names  of 
the  voters 
excepted  to. 


The  list  of  objections^  delivered  in  on  the  part  of  the 
petitioners,  was  in  the  following  form  : — 

''  Class  No.  2. 

"  The  vote  of  each  of  the  persons  included  in  this  Claa 
is  objected  to  on  the  heads  of  objection  following :— that 
is  to  say, 

'^  That  each  of  the  said  persons  had  not  at  the  time  of 
voting  the  same  qualification  for  which  his  name  wai 
originally  inserted  in  the  Register  of  Voters^  in  force  tt 
the  said  election. 

"  That  each  of  the  said  persons,  &c."  [Here  followed 
other  heads  of  objection.] 

Nomber  oo 

Printed  Register 

of  Votert. 


108.  Acutt,  John 

132.  Bartlett,  John  Pitt 

154.  Bridle,  John 

164.  Bartlett,  John 

194.  Commins,  Richard 

201.  Cox,  James 
&c. 


?!       M        _ 


!ll 


•2  » 


fe^  5  I 'S 


Mr.  Talbot. — The  present  list  of  voters  objected  toCB 
the  part  of  the  petitioners,  is  not  conformable  to  the  4&5 
Vict.  c.  58,  s.  53,  which  requires  that  the  several  heads  of 
objection  shall  be  ^*  distinguished  against  the  names  of  the 
voters  excepted  to."  In  compliance  with  the  requisitions 
of  the  statute,  the  correct  and  general  practice  is,  to  state 
distinctly,  against  the  name  of  each  voter,  the  objection 
intended  to  be  taken  to  his  vote ;  or,  if  the  same  objection 
is  intended  to  be  taken  to  several  voters,  the  statement 
of  the  objection  is  written  against  a  bracket  enclosing  the 
names,  but  in  such  a  manner  that  it  is  in  fact  written 
against  each  name.  But  here,  all  that  is  put  against  the 
names  of  the  voters,  is  a  general  reference  to  certain 
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sacU  of  objection,  written  as  a  heading  to  the  class.  And,  1842. 
lough  the  list  of  names  extends  over  into  the  next  folio, 
le  heading  is  not  repeated  there.  The  terms  of  the 
atate  respecting  this  matter  are  strictly  prohibitory, 
y  the  77th  section,  *'  no  evidence  shall  be  given  before 
le  Committee,  against  the  validity  of  any  vote  not  in- 
Boded  in  one  of  the  lists  of  voters  objected  to,  or  upon 
ay  head  of  objection  to  any  voter  included  in  any  such 
It,  other  than  one  of  the  heads  specified  against  him  in 
leh  list."  And  a  strict  construction  has  accordingly 
een  adopted  with  regard  to  these  lists :  for  instance,  in 
le  Salford  case  (1),  where  the  list  referred  to  the  numbers 
n  the  register,  though  not  required  to  be  stated,  and  the 
lumbers  were  some  of  them  given  erroneously,  this  was 
leld  to  be  a  fatal  objection  to  the  list  (2). 

Mr.  Ausiin.'-K  we  examine  this  list  with  reference  to 
lie  words  of  the  53d  section  of  the  4  &  5  Vict.  c.  58,  we 
ihall  find  that  it  accords  in  every  particular  with  the  terms 
»f  that  enactment.  This  is  a  "  List  of  Voters  ;**  the 
lames  being  placed  one  below  the  other,  which,  in  com* 
Hon  parlance,  is  a  Ust.  It  contains  a  statement  of  the 
'several  heads  of  objection,"  in  the  headings  to  each  class, 
rhe  heads  of  objection  are  '^  distinguished/'  being  divided 
Bto  classes,  and  each  head  of  objection  distinctly  and 
leparately  stated.  And  the  heads  of  objection  are  distin- 
piisbed  *'  against  the  names  of  the  voters  excepted  to/' 
For  the  names  are  bracketed  together,  and  against  the 
bnudcet  the  heads  of  objection  are  distinctly  pointed  out 
h]r  reference  to  the  heading  of  the  class.  We  submit  that 
Ais,  if  not  in  the  last  particular  a  precisely  literal  com- 
i&nce,  is  at  any  rate  a  substantial  compliance  with  the 
requisitions  of  the  statute.    If  the  objection  intended  to  be 

(1)  F.  fit  F.  263. 

(2)  See  also  Kingston'vpon'Hull,  F.  &  F.  563,  where  do  etror  in  the  lists 
n  llie  Chmtian  name  uf  the  petitioner  was  considered  a  variance  that  w&s  fatal. 
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1840.     urged  against  each  vote,  is  pointed  out  with  suffident  dii> 
tinctness,  so  as  to  inform  the  opposite  party  of  its  nature^ 
the  purposes  of  the  act  will  be  accomplished.    It  has 
never  been  considered  necessary  to  repeat  the  heads  of 
objection  against  each  individual  name.     In  a  statute 
directing  a  particular  thing  to  be  done,  words  affirmatifie^j| 
like  those  in  the  58d  section,  are  only  directory  ,*  and  a  ^ 
slight  deviation  from  the  literal  directions  will  not  vitiitoj 
the  act  if  they  be  substantially  fulfilled :  otherwise  tlui^ 
it  would  be,  if  the  statute  directed  it  to  be  done  in  dut 
mode,  and  no  other. 

The  Chairman  here  interrupted  Mr.  AustitCs  argumenti 
and  signified  the  opinion  of  the  Committee  to  be,  that  the 
list  was  sufficient  in  point  of  form. 
The  scrutiny  then  proceeded. 

On  the  4th  of  April,  the  House  was  informed,  that  Ae 
Committee  had  determined — 

"  That  Viscount  Villiers,  and  Grcorge  William  Hop^ 
Esq.  were  not  duly  elected. 

''  That  Ralph  Bernal  and  William  Dougal  Christie, 
Esquires,  were  duly  elected  and  ought  to  have  been 
returned. 

*^  And  that  the  Committee  had  altered  the  poll  by 
striking  ofi^  the  names  of.  John  Bridle,  Sec.  (in  all  fifty- 
three  names)  as  not  having  had  a  right  to  vote."  (1) 

(1)  In  consequence  of  the  number  of  Committees  that  were  sitting  at  tht 
same  time,  the  Reporters  regret  that  they  have  been  unable  to  furnish  a  report 
of  mon  than  the  firit  day's  proceedings  of  the  Weymouth  Committee. 
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CASE   III. 
LEWES.  184g, 

IE  Conunittee  was  appointed  on  Thursday^  the  17th 
larch,  1842,  and  consisted  of  the  following  gentlemen : 

Charies  Wood,  Eiq.,  M.  P.  for  Hali&x.— (Chairman.) 
Henry  Agtionby  Agikxiby,  £iq.,  M.  P.  for  CockennouUi. 
Jofeph  Neeld,  Eaq.,  M.  P.  for  Chippenham. 
Wynn  Ellis,  Esq.,  M.  P.  far  Looester. 
Quinlin  Dick,  Esq.,  M.  P.  for  Maldon. 
Colonel  John  Dawson  Rawdon^  M.  P.  for  Armagh. 
Henry  James  BaiUie,  Esq.,  M.  P.  for  Invemesshire. 

!ibiicrs— Electors  in  the  interest  of  the  Hon.  Henry  Fitzroy  and 

Viscount  Cantelupe. 
ig  Members — Summers  Harford,  Esq.,  and  Howard  Elphinstone,  Esq. 
teljbr  the  Petitioners — Mr.  Seijt  Wrangham,  Hon.  J.  Talbot,  and 
Mr.  Hayward. 
Agents — Messrs.  Clarke,  Fynmorc,  and  Fladgate. 

Ml  far  the  Sitting  Member§— Mr.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C, 
and  Mr.  James. 
Agents — Messrs.  Parkes  and  Preston. 

.lie  petition  contained  charges  of  bribery  and  treating 
inst  the  sitting  members,  and  also  a  claim  to  the  ma- 
ty of  legal  votes  in  favour  of  the  Hon.  Henry  Fitzroy 
.  Lord  Cantelupe. 

rhe  numbers  at  the  close  of  the  poll  were,  for  Sum- 
s  Harford,  Esq.,  411 ;  for  Howard  Elphinstone,  Esq., 
';  for  the  Hon.  Henry  Fitzroy,  407 ;  and  for  Viscount 
Udope,  388. 
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1842.         The  two  constables  are  the  returning  officers  for 

March  18.    borough  of  Lewes.    Mr.  Wimble,  one  of  the  constat 

at  the  time  of  the  election,  produced  the  poll-books,  wl 

he  stated  bad  been  in  his  custody,  as  chief  officer,  si 

the  election. 

The  register      Mr.  Lewis  was  then  called  to  produce  the  regis 

a  penon  ^  H^  Stated  that  he  acted  as  town  clerk ;  that  it  is  usual 

town^clwk    ^^^  constables  to  appoint  the  town  clerk;  that  he! 

wMreceiv-  bcen  appointed    town  clerk,  by  Mr.  Wimble  and 

ed  ID  evi-  n  ,  i  .  11*1 

deoce,  after  coUeague,  about  a  week  previous  to  the  election ;  tl 

ed*by^^~  his  first  public  act  was  attending  during  the  election 

'*^"™'"i^      the  hustings;  that  he  attended  public  meetings  wh 

the  register  requested  by  the  constables ;  that  he  received  no  sala 

the  election,  but  charged  the  constables  for  his  attendance;  that 

public  notices,  &c.  are  signed  by  the  constables;  a 

that  there  is  a  public  record  room  under  the  care  of  I 

constables. 

Mr.  Serjt.  Wrangham  then  proposed  to  ask  Mr.  Wi 
ble,  whether  the  book,  produced  by  Mr.  Lewis,  was  t 
register  in  force  at  the  time  of  the  election  ? 

This  question  was  objected  to  by  the  counsel  for  i 
sitting  members. 

Mr.  Austin. — Before  the  document  tendered  as  thei 
gister  can  be  received  in  evidence,  it  must  be  shown  d 
it  is  produced  from  the  proper  legal  custody.  By  the  54 
section  of  the  Reform  Act,  the  lists  of  voters,  when  revii 
and  signed  by  the  revising  barrister,  are  to  be  "  forthw 
delivered  by  him  to  the  returning  officer  for  such  city 
borough,  who  shall  safely  keep  the  same,  and  shall  cai 
the  said  lists  to  be  fairly  and  truly  copied  in  a  book,  to 
by  him  provided  for  that  purpose,  and  shall  cause  sv 
book  to  be  completed  on  or  before  the  last  day  of  Oc 
her  in  every  year,  and  shall  deliver  over  such  ho^ 
together  with  the  lists,  at  the  expiration  of  his  office, 
the  person  succeeding  him  in  such  office  :*'  such  book 
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be  the  register  of  electors  for  the  ensuing  year.  This,  1842. 
therefore,  is  an  express  enactment,  that  the  register  shall 
remain  in  the  custody  of  the  returning  officer,  and  be 
delivered  over  by  him  to  his  successor.  The  law  having 
thus  provided  a  place  of  custody  for  this  document,  it 
cannot  be  properly  produced  in  evidence,  except  from 
that  custody :  viz.  the  custody  of  the  present  returning 
officers,  the  constables  for  the  current  year.  It  is  of 
essential  importance,  that  the  rules  respecting  the  cus- 
tody should  be  strictly  observed  with  regard  to  the  regis- 
ter, as  it  would  be  most  dangerous,  if  any  opportunity 
were  permitted  for  tampering  with  a  document  of  this 
kind.  The  inquiry,  relative  to  the  appointment  of  the 
town  derk,  is  beside  the  question,  as  that  officer  has  no 
daim  to  the  possession  of  the  document,  its  custody  having 
been  expressly  committed  to  another  person.  But  even 
if  we  are  to  consider  the  town  clerk  as,  in  general,  the 
proper  depositary  of  the  public  muniments  of  the  town, 
there  does  not  seem,  in  the  present  instance,  to  have  been 
id;  regular  appointment  to  the  office,  or  even  any  official 
set  done  in  that  character;  and  the  records  of  the  borough 
sppear  to  be  in  the  keeping  of  the  constables. 

Mr.  Serjt.  Wrangham. — The  current  of  practice  and 
iothority  in  Election  Committees  relative  to  the  produc- 
tion of  documents  of  this  kind  has  been,  that,  if  the  evi- 
dence satufactorily  shows  that  the  document  is  that  which 
it  is  represented  to  be,  it  is  admissible  as  such,  although 
it  may  not  come  from  the  strict  legal  custody.  In  Irish 
esses,  in  particular,  omissions  in  the  formal  proof  of  the 
{Kd  have  been  supplied  by  the  reception  of  evidence  as 
to  the  authenticity  of  the  document.  In  the  present  case, 
the  authenticity  of  the  document  is,  prima  facie,  suffici- 
6Ddy  established  by  the  evidence  of  the  witness  producing 
it,  who  produces  it  in  his  official  capacity,  and  produces  it 
ss  the  regbter.    The  provisions  of  the  54th  section  must 

VOL.  I. — fa.  A.  E*  c.  I 
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1843.  be  considered  as  directory  only.  Because  a  ministerial 
officer  has  been  led,  by  accident  or  mistake,  into  a  dcm- 
tion  from  the  letter  of  those  regulations,  shall  the  Com- 
mittee  be  precluded  from  prosecuting  the  inquiry  into  the 
merits  of  the  case  ?  Independently  of  these  considera- 
tions, the  person,  who  now  produces  the  document, 
appears  to  be  employed  as  the  agent  or  deputy  of  the 
constables,  so  that  his  custody  may,  for  this  purpose,  be 
considered  as  the  custody  of  the  constables. 

The  Committee  decided  that  the  question  might  be  pot. 

Mr.  Wimble  then  identified  the  document  as  the 
register,  and  proved  his  signature  to  it,  and  that  of  the 
other  constable. 

The  Committee  resolved,  that  it  might  be  received  as 
the  register. 

Whether,         The  counsel  for  the  petitioners  having  proceeded  to 

4  &5  vlct  Adduce  evidence  in  support  of  the  charges  of  treating  and 

c.  67,cYi-    bribery,  it  appeared  that,  during  the  week  before  4e 

actsoftreat-  election,  which  took  place  on  Tuesday,  the  S9th  Junei 

mwriblc,"     certain  persons,  voters  for  Lewes,  were  "  cooped  "  at  the 

5f  a^^n!^^  Globe  Inn  at  Brighton,  under  the  care  of  an  allegad 

agent  of  the  sitting  members.    The  witness,  who  gave 

evidence  of  these  facts,  being  then  asked  a  question  as  to 

the  circumstances  of  the  entertainment  in  eating  and 

drinking  there  given  to  them,  this  course  of  examination 

was  objected  to  by  Mr.  Austin,  as  introducing  evidence 

of  acts  of  treating  by  a  supposed  agent  of  the  sitting  meitt- 

ber,  before  the  agency  was  proved.     Before  the  recent  act 

of  the  4  &  5  Vict.  c.  57,  it  was  the  uniform  practice,  no* 

to  admit  evidence  of  bribery  by  an  alleged  agent,  till  the 

agency  was  in  the  first  instance  established.     That  act,  ifl 

the  state  in  which  it  was  sent  up  to  the  House  of  Lordsj 

contained  other  provisions,  designed  for  the  suppresriofl 

of  corrupt  practices  at  elections.    But  in  the  upper  house; 
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all  was  struck  out  of  tfie  bill,  except  the  clause  relating  to  1840. 
die  proof  of  bribery,  which  now  constitutes  the  whole  of 
tbe  act  After  reciting,  that  "  the  laws  in  being  are  not 
mfficient  to  hinder  corrupt  and  illegal  practices  in  the 
election  of  members  to  ser?e  in  parliament,''  it  enacts, 
"That,  wbenerer  any  charge  of  bribery  shall  be  brought 
before  any  select  Committee  of  the  House  of  Commons, 
tppointed  to  try  and  determine  the  merits  of  any  return 
or  election  of  a  member  or  members  to  ser?e  in  parlia* 
aent,  the  Committee  shall  receive  evidence  upon  the 
whole  matter^  whereon  it  is  alleged  that  bribery  has  been 
eoMmitted."  This,  indeed^  they  had  always  been  in  the 
pnctice  of  doing ;  but  the  act  proceeds  to  invest  Com- 
mittees with  a  new  power  of  receiving  evidence  of  bri- 
bery without  previous  proof  of  agency,  for  it  continues, 
"  neither  shall  it  be  necessary  to  prove  agency,  in  the  first 
iMtance,  before  giving  evidence  of  those  facts  whereby 
Ihediarge  of  bribery  is  to  be  sustained."  The  act,  how- 
ever, nwkes  mention  only  of  **  bribery."  (1)  And,  though 
tiettiog  has  sometimes  been  described  as  a  kind  of  bri- 
bery, yet  there  is  a  clear  distinction  between  them.  Ac- 
eofding  to  the  provisions  of  the  statutes  which  annex 
ipecific  penalties  to  the  commission  of  these  ofiences, 
tasting  is  the  giving  meat,  drink,  or  entertainment  to 
Hiters,  within  a  certain  time  before  the  election,  in  order 
te  be  elected.  Bribery  is  the  giving  or  promising  any 
Qoney  or  reward,  with  the  view  of  affecting  the  vote  of 
die  particular  voter,  and  of  inducing  him  to  vote  or 
ftfnin  from  voting.  The  offence  of  treating,  on  the  con- 
toy,  may  take  place,  without  appearing  to  be  done  with 
^  design  of  influencing  the  individual  voter.  Treating, 
Aerefore,  is  clearly  distinguishable  from  bribery,  and,  as 

(1)  The  bill,  u  origiiit%  preptredf  tad  brought  in  by  Lord  J.  KtiBseU, 
Mttnaod  a  claue  ezpreMly  entcttng,  that  treating  should  be  deemed  bribery. 
PtfatBd  P^ipert,  H.  C.  1S4I,  1ft  sen.  vol.  ii.  p.  866. 
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1842.  far  at  least  as  the  definition  of  the  offence,  and  its  legal 
consequences^  depend  upon  the  statute  law,  treating  ii 
not  comprehended  under  the  term  bribery.  Alleged  acts 
of  treating  must,  therefore,  notwithstanding  the  recent 
act,  be  still  brought  home  to  the  candidate  by  means  of 
his  agents,  and  it  is  as  necessary  now,  as  it  was  before,  to 
prove  agency  firsts  in  making  out  a  charge  of  treating. 

Mr.  Serjt.  Wrangham  contended,  that  the  present  was 
a  case  of  bribery  within  the  meaning  of  the  act  4  &  5  Vict 
c.  57.  That  act  applies  to  any  mode  of  procuring  an 
election  by  corrupt  means,  as  well  *'  bribery  by  drink,''  as 
bribery  by  money,  or  reward,  or  in  whatever  other  shape 
the  corrupt  influence  might  be  brought  to  operate  upoo 
the  wills  of  the  voters.  Even  independently  of  the  ad, 
he  had  a  right,  agreeably  to  the  practice  of  Committaeik 
to  prove  the  facts  of  eating  and  drinking,  the  corpus  ddkii 
in  the  first  instance ;  to  show  that  a  system  of  comiptioii^ 
by  entertaining  voters,  was  carried  on  at  this  house ;  and 
then  to  connect  it  with  the  sitting  members  themselfesy 
by  proving  the  person  by  whom  it  was  carried  on,  to  b 
their  agent.  To  lay  a  foundation  for  a  case  of  this  kiodi 
it  was  absolutely  necessary,  first  of  all,  to  show  that  pe^ 
sons  who  were  voters,  had  entertainment  which  was  not 
at  their  own  expense.  In  the  WaUall  case  of  last  year(U 
in  particular,  an  inquiry  into  facts  of  eating  and  drinking 
was  permitted  to  proceed  to  a  considerable  length,  heSott 
agency  was  proved ;  the  Committee,  while  they  urged  tbe 
necessity  of  connecting  the  transactions  with  the  sitting 
member  by  proof  of  agency,  leaving  it  to  the  counsel  for 
the  petitioner  as  a  matter  of  discretion  to  enter  into  such 
proof  at  as  early  a  stage  as  the  nature  of  the  case  would  ad* 
mit  of,  and  the  counsel  for  the  sitting  member  refraining 
for  some  time  from  offering  any  opposition  to  such  a  course* 

The  question,  however,  was  withdrawn  by  Mr.  Seijt* 
(1)  Printed  Minutes,  25tb  March,  1841. 
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^rangham,  on  an  understanding  with  the  counsel  on  the     IMS. 
;her  side,  that  the  discussion  of  the  point  involved  in 
[r.  Austin*9  objection  might  be  resumed  at  a  fitting 
iportunity  (])• 

The  examination  of  the  witness  being  resumed^  he  Erideoceof 
ated  that  he  saw  the  persons  "  cooped "  leave  the  »atio?  oT'" 
^be  in  a  coach  on  the  morning  of  the  election,  and  he  ^^*^"  *?r 
as  then  asked  by  Mr.  Hayward^  ^*  Did  you  hear  any  of  fcged  treat- 
lem  say  anything  relating  to  the  sitting  members  or  the  mSi'ibown 

Ificdon^"  to  be  con- 

**^"*'"  •  Darted  with 

This  question  was  objected  to  by  Mr.  Austin. — ^The  tbe  sitting 

IDOinDCIV* 

edarations  of  these  persons  are  inadmissible  in  evidence  wts  not  re- 
nder the  general  rule,  as  they  are  neither  parties  to  the  ^pportof « 
iM{uiry,  nor  have  been  proved  to  be  acting  under  the  ^j!^**^ 
mthority  of  the  sitting  members,  or  to  be  in  any  way 
xmnected  with  the  sitting  members. 

Ifr.  JTaytrarc/.— The  conversation  of  these  persons  may 
» the  most  material  part  of  the  facts  of  the  case,  as  tend- 
Dg  to  show  the  nature  of  the  transaction,  as  for  instance, 
Iitt  they  were  at  this  place  on  a  different  footing  to  that 
if  ordinary  guests  at  the  inn.  In  this  view,  evidence  of 
hag  conversation  is,  we  contend,  admissible  as  part  of 
iie  res  gestae,  and  as  explanatory  of  the  act  of  which  it 
bnns  a  part:  and  more  especially  against  the  parties 
Qiemselves,  to  prove  that  they  were  engaged  in  an  illegal 
transaction. 

The  Committee  determined,  that  the  question  could 
not  be  put 

Mr.  Hayward  then  proposed  to  ask  the  witness,  ''  Did 
yoa  hear  any  of  the  persons  there  say  anything  with  regard 
to  pay?" 

(1)  Tbt  question,  whether  treating  is  within  the  act  of  the  4  &  6  Vict  c.  57, 
*ii  Bot  raised  in  tbe  NewcastU  cau,  potl,  nor  in  the  2nd  Jptwieh  eate,  pott ; 
iid  in  both  those  cases,  evidence  of  treating  was  received,  before  proof  of 
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1842.        The  Committee  expressed  their  opinion,  that  tlus  qoei- 
tion  also  could  not  be  put(l). 

On  Saturday,  March  19th|  the  charges  of  bribery  and 
treating  were  withdrawn  on  the  part  of  the  petitionersi 
and  several  votes  having  been  struck  off  the  poll,  so  as 
to  place  Mr.  Elphinstone  and  Mr.  Fitzroy  in  a  majority 
above  Mr.  Harford  and  Lord  Cantelupe,  the  Committee 
came  to  the  following  resolutions : 

''  That  Howard  ElphinstonCi  Esq.  was  duly  elected. 

''  That  Summers  Harford,  Esq.  was  not  duly  elected. 

''  That  the  Honourable  Henry  Fitzroy  was  duly  elected, 
and  ought  to  have  been  returned." 

And  the  Committee  also  reported  to  the  House,  thai 
they  had  altered  the  poll,  by  striking  off  the  names  oi 
William  Sales,  William  Ellis,  Jeremiah  Reed,  Oeorgc 
Stanford,  John  Stanford,  Charles  Stanford,  WiDian 
Knee,  and  Thomas  Yates,  as  not  havmg  had  a  right  Ic 
vote. 

(1)  The  Sudbury  Committee,  it  will  be  seen,  admitted  evidence  of  this  kind 
in  support  of  a  charge  of  bribery,  before  proof  of  agency,  the  peraon,  wImn 
conversation  was  proposed  to  be  given  in  evidence,  being  first  proved  to  be  i 
voter. 


(     119    ) 
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The  Committee  was  appointed  on  the  17th  of  March^ 
1842(1),  and  consisted  of  the  following  gentlemen : 

Benjamin  Hawes,  Esq.,  M.  P.  for  Lambeth. — (Chairmak.) 

Earl  of  Lmcoln,  M.  P.  for  South  NottinghamBhire. 

Henry  Tuihel],  Eeq.,  M.  P.  for  Devonport 

Heniy  KemUe,  Eeq.,  M.  P.  for  East  Surrey. 

Robert  Scott,  Esq.,  M.  P.  for  Walsall. 

Forster  Alleyne  M<Geaohy,  Esq.,  M.  P.  for  Honiton. 

Hon.  James  Kenneth  Howard,  M.  P.  for  Mahnesbury. 
PHifMiKfY— Charies  Standish,  Esq.,  and  Charles  Pascoe  Grenfell,  Esq. 
SUng  Memben^Feter  Greenall,  Esq.,  and  Thomas  Bright  Crosse,  Esq. 

Cofomlfor  tht  PetUianen^Mx.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C,  and 
Mr.  SUde. 
J^en^f— Messrs.  Yixard  and  Leman. 

Cmklfor  the  Sitting  Mmben^Ur.  Hildyard,  Hon.  J.  Talbot,  and 
Mr.  Clerk. 
Agents — Messrs.  Lord  and  Ackerley. 

The  petition  involved  a  Bcrutinyi  and  also  contained 
charges  of  bribery  and  treating  against  the  sitting  mem- 
ben. 

The  petitioners  were  the  unsuccessful  candidates  at  the 

election. 

(1)  One  of  the  members  of  the  Committee  not  having  attended  in  his  plsce, 
*i^  an  bonr  after  the  meeting  of  the  House  on  this  day,  he  was  ordered  to 
^  taken  into  the  custody  of  the  serjeant-at-arms,  and  such  absent  member  not 
^*nBg  been  brought  into  the  House  within  three  hours  after  tlie  meeting  of  the 
^^,  the  swearing  of  the  Committee  was  adjourned  to  the  following  day ; 
<ee  4  &  5  Vict  c  58,  ss.  64, 65. 
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1842.         The  nomination  of  the  candidates  took  place  on  Wed- 
'  nesday,  the  SOth  of  June,  and  the  poll  was  taken,  and  the 

return  made,  on  the  following  day^  Thursday,  the  Ist  of 
July. 

At  the  close  of  the  poll  the  numbers  were,  for  Mr. 
Greenall,  273;  for  Mr.  Crosse,  268;  for  Mr.  Standish, 
264;  and  for  Mr.  Grenfell,  263. 

March  19.       At  the  Commencement  of  the  proceedings,  Mr.  HiU- 

A  prelimi-    ^^^j  jqqJ^  ^  preliminary  objection  to  the  petition  bring 

tion  beiog    heard,  on  the  ground  of  an  informality  in  the  afBdavit  of 

validity  of    Sufficiency  made,  under  the  Act  of  the  4  &  5  Vict.  c.  58, 

OTi*tEe****^°'  by  one  of  the  sureties  for  the  petitioners ;  and  which  is 

ground  ihat  required,  by  the  5th  section  of  the  Act,  "  to  be  sworn  at 

ofsuffici-     the  time  of  entering  into  the  recognizance."    Li  the 

of^e^surT-  present  case,  the  recognizance  was  entered  into  on  die 

^rn^     26th  of  August.     But  it  appeared  from  the  jurat  of  die 

day  after  the  affidavit  of  Robarts,  one  of  the  sureties,  that  his  affidafit 

recogniz-      was  made  on  the  27th,  and  not  the  26th,  of  August. 

Ck»mmUtoe        "^^^  ^'^  section  of  the  Act  enacts,  that  no  election 

refuaedio     petition  shall  be  received  (1)  by  the  House,  unless  at  the 

objection,     time  it  is  presented  it  shall  be  subscribed  by  some  person 

claiming  therein  to  have  had  a  right  to  vote  at  the  election 

to  which  the  same  shall  relate,  or  to  have  had  a  right  to  be 

returned  or  elected  thereat,  or  alleging  himself  to  have 

been  a  candidate  at  the  election.     And  by  the  4th  sectioOi 

before  any  election  petition  shall  be  presented  to  the 

House,  the  person  or  persons  subscribing  the  same  shaH 

enter  into  a  recognizance,  with  sureties,  in  the  form  and 

(1)  The  former  acts,  9  Geo.  4,  c.  22;  63  Geo.  3,  c.  71 ;  and  2S  Geo.  3,0.53. 
did  not  direct  that  the  petition,  unless  signed,  &c.,  should  not  be  nedned,  iHit 
only  that  it  should  not  be  proceeded  upon :  which  expression,  it  has  been  uffld, 
may  apply  equally  to  proceedings  before  a  Committee  as  to  thoae  before  ^ 
House,  (see  1  Peck.  300 ;  Rogers  on  Committees,  11,)  and  is  worthy  of  altts- 
tion  in  considering  the  Herrfordthire,  Caermarthemhire,  Nottingham,  and  olbl' 
cases,  which  were  determined  under  those  statutes. 
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to  the  amount  therein  mentioned.  And  then  the  5th  184£. 
lection  requires,  "  that  every  person  who  shall  enter  into 
my  such  recognizance,  as  surety  for  any  other  person, 
shall  testify  upon  oath  in  writing,  to  be  sworn  at  the  time 
)f  entering  into  the  said  recognizance,  and  before  the 
uune  person  by  whom  his  recognizance  shall  be  taken, 
that  he  is  seised  or  possessed,  &c."  And  every  such  affi- 
lavit  shall  be  **  annexed  to  the  recognizance."  The  effect 
}f  these  enactments,  taken  together,  is,  that  as  a  condition 
precedent  to  his  right  of  being  heard  on  his  petition,  the 
petitioner  shall  enter  into  a  recognizance,  with  sufficient 
roreties,  in  the  form  and  manner  prescribed,  accompanied 
with  an  affidavit  of  sufficiency  by  the  sureties,  sworn  at  the 
time  when  they  enter  into  the  recognizance.  But  the  ex- 
amiDstion  of  the  recognizances  being  delegated  to  an 
officer  appointed  for  that  purpose,  the  House  has  no 
aieans  of  ascertaining  whether  the  recognizance  has  been 
pioperly  entered  into,  except  from  the  certificate  of  the 
examiner  of  recognizances,  which  is  directed  to  be  indorsed 
on  the  petition.  The  11th  section  enacts,  "  that  no  elec- 
tion petition  shall  be  received,  unless,  at  the  time  it  is 
presented  to  the  House,  it  shall  be  indorsed  by  a  certifi- 
cate under  the  hand  of  the  examiner  of  recognizances, 
that  the  recognizance  herein-before  required  has  been 
entered  into  and  received  by  him,  with  the  affidavits 
thereunto  annexed."  In  this  case,  there  is  such  a  certifi- 
cate indorsed.  The  petition,  therefore,  as  far  as  appears 
on  the  face  of  it,  is  correct  in  point  of  form ;  and  the 
House  has  no  means  of  coming  to  the  knowledge  of  any 
departure  from  the  requisite  forms.  The  12th  section 
proceeds  to  direct,  that  on  or  before  the  day  when  the 
petition  is  presented,  the  recognizance  and  affidavit  shall 
be  open  for  inspection  by  all  parties  concerned,  at  the 
)ffice  of  the  examiner  of  recognizances ;  with  what  object, 
but  to  enable  the  parties  to  ascertain  whether  all  the 
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184^.  requisite  formalities  have  been  duly  observed.  The  13tk 
section  then  specifies  five  grounds  upon  which  the  sitting 
member  may  object  to  the  sureties  who  have  entered  into 
the  recognizance :  but  none  of  these  grounds  have  any 
kind  of  application  to  the  occurrence  of  such  an  intor- 
mality  as  that  which  has  here  been  committed.  By  the  15th 
sectioni  the  examiner  of  recognizances  is  to  inquire  into 
the  alleged  insufficiency  of  the  sureties  on  any  of  the  five 
grounds  specified^  **  but  not  on  any  other  ground ;"  and 
herein,  "  the  decision  of  the  examiner  of  recognizances 
shall  be  final  and  conclusive  against  all  parties."  Thus, 
although  the  sitting  member,  by  means  of  his  right  of  ii^ 
specting  the  recognizanceSi  has  had  the  power  of  ascep> 
taining  the  existence  of  this  informality,  he  has  as  yet  bad 
no  opportunity  of  questioning  the  validity  of  the  petition 
on  that  ground.  It  appears,  then,  that  this  is  not  a  point 
that  the  Act  enables  the  House  to  examine  into ;  nor  one 
that  could  have  been  brought  before  the  examiner  of  re- 
cognizances ;  nor  has  the  sitting  member  as  yet  had  the 
means  of  requiring  that  the  alleged  defect  should  be  in- 
vestigated :  the  question  therefore  arises,  have  the  Com- 
mittee now  the  jurisdiction  to  investigate  the  matter  ?  The 
law  has,  up  to  this  time,  provided  no  means  for  remedying 
the  informality :  are  the  Committee  a  competent  tribunal 
to  afibrd  the  remedy  ?  Every  tribunal  has  the  right  of 
taking  cognizance  of  that  which  is  essential  to  its  jurisdic- 
tion. The  nature  of  your  jurisdiction  is  described  in  the 
6Srd  section  of  the  act,  which  enacts,  that  the  Committee 
is  to  be  sworn  '^  to  try  the  matter  of  the  petition,'*  and  is 
appointed  ^^  to  try  and  determine  the  merits  of  the  return 
or  election."  And,  although  the  language  of  this  enact- 
ment might  seem  to  exclude  the  consideration  of  an  objec- 
tion to  the  form  of  the  petition,  or  of  the  proceedings  on 
which  it  is  founded,  yet,  according  to  the  construction  put 
upon  similar  expressions  in  the  Grenville  Act,  10  Geo.  3, 
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c.  16,  it  has  been  held  that  the  Committee  b  competent  to     1842. 
entertain  such  objections  (1).    In  the  Caermarihemhire 
ease  (2),  indeed,  a  preliminary  objection  having  been  taken 
on  the  part  of  the  sitting  member^  because  the  petitioner 
had  not  suflBciently  deicribed  himself  in  the  petition  to  be 
a  person  having  a  right  to  vote  at  the  election,  the  Com- 
Huttee  overruled  the  objection :  principally,  it  appears,  on 
Ae  ground  that  the  petition  having  been  received  and 
proceeded  on  by  the  House,  and  referred  to  the  Commit- 
tee as  a  legal  and  valid  petition,  in  order  that  its  merits 
ought  be  tried,  it  was  incompetent  to  the  Committee  to 
entertain  the  objection,  which  should  have  been  made 
when  the  petition  was  first  presented  to  the  House  (3). 
Bat  this  dedsion  has  been  disregarded  in  subsequent 
cases  (4),  and  in  particular  is  opposed  to  the  determination 
in  what  may  almost  be  called  a  judicial  investigation,  in 
die  House  of  Commons,  in  the  Middlesex  case  (5),  when 
in  objection,  similar  to  that  in  the  Caermarthenshire  case, 
being  urged  in  support  of  a  motion  for  discharging  the 
order  for  taking  the  petition  into  consideration,  the  motion 
was  negatived  by  a  majority  of  96  to  24 :  not,  as  it  appears 
fiom  the  speech  of  Mr.  Perceval,  then  Attorney-General, 
on  account  of  the  invalidity  of  the  objection,  but  because 
"  the  objection  might  be  taken  before  the  Committee,  who 
vere  bound  to  see  that  the  petitioner  made  good  his  title 
maD  respects,  both  of  form  and  substance ;  and,  therefore, 
to  adopt  the  remedy  proposed,  viz.  receiving  a  new  petition, 
would  in  fact  deprive  the  sitting  member  of  the  power  of 
iTaiHng  himself  of  the  objection."    This  power  of  Com- 
Unttees  to  entertain  objections  to  the  validity  of  the  petition 
itielf,  was  ezerdsed  in  a  remarkable  manner  in  the  Not- 

(1)  Honiton  ea$e,  3  Luden,  143 ',  H$rrfordthire  cam,  1  Peck.  310.    See 
Itogtfi  on  Committees^  05. 

(2)  1  Peck.  989.  (3)  Ibid.  299. 

(4)  See  NoiUnghtm  caw,  C.  &  D.  197,  and  cases  cited,  P.  &  K.  169,  note. 
(5)ir^clu294. 
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1842.  iingham  case  {I),  wherci  the  petitioners  having  described 
themselves  as  •*  R,  R.  of  Cheapside,  in  the  city  of  London, 
hosier,  and  J.  £.  of  Forestreet,  in  the  said  city,  gent.,  who 
are  electors  and  persons  having  a  right  to  vote,  and  who 
did  vote  at  the  last  election  of  members  to  serve  for  the 
said  town  and  county  in  this  present  parliament  ;**  it  was 
objected,  that  the  petitioners  had  not  stated  they  were 
persons  having  a  right  to  vote  for  Nottingham,  there  being 
nothing  to  which  the  word  "  said''  could  refer,  except  the 
city  of  London :  and  the  Committee  held,  that  although 
the  Committee  had  proceeded  upon  the  case  for  more  than 
five  days,  it  was  not  too  late  to  take  the  objection,  and 
that  the  petition  not  being  conformable  to  the  provisions 
of  the  S8  Geo.  3,  c.  52,  the  petitioners  should  not  be 
allowed  to  proceed. 

It  appears,  therefore,  from  these  authorities,  that  the 
present  objection  is  such  an  one  as  the  Committee  is  com- 
petent to  entertain,  although  the  petition  has  been  referred 
to  them  by  the  House.    And  it  remains  to  be  shown,  tbat 
the  particular  informality,  which  has  here  been  committed, 
is  fatal  to  the  right  of  the  petitioners  to  be  heard.    In  sup- 
port of  this  part  of  the  argument,  the  case  of  Bruyeres  v. 
Halcomb  (2)  may  be  cited,  where  it  was  held  that  under 
the  statute  9  Geo.  4,  c.  22,  the  Speaker's  certificate  for 
the  payment  of  costs,  to  which  the  act  assigns  the  effect  of 
a  warrant  of  attorney  to  confess  judgment,  was  altogether 
void,  because  the  Committee,  under  whose  report  the  costs 
were  claimed,  was  not  appointed  in  conformity  with  the 
act,  the  petitioner  not  having  appeared  in  person  or  by 
his  agent,  at  the  time  of  the  appointment  of  the  Com- 
mittee, as  required  by  the  3d  section  of  the  act.     In  de- 
livering the  judgment  of  the  Court  of  Queen's  Bench  in 
that  case.  Lord  Denman,  after  remarking  that  the  30th 
section  of  the  statute  of  the  9  Geo.  4,  c.  22,  had  been 

(1)  C. &  D.  197.  (2)  3  A.&  £.  381  i  5  N. &  M.  149. 
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tapposed  to  gire  validity  to  any  Committee  de  facto  ap-     184g. 
pointed,  and  to  supersede  all  inquiry  into  the  process  ac- 
tually pursued  in  appointing  it ;  and  referring  to  the  words 
of  that  sectioui  which  are  the  same  as  those  of  the  6Sd  sec- 
tion of  the  4  &  5  Vict  c.  58  {I),  proceeded  to  observe, 
"  These  words  may  possibly  have  been  introduced  with 
the  intention  of  dispensing  with  the  necessity  of  proof  of 
the  facts  which  must  concur  to  give  a  Committee  jurisdic- 
tioD,  though  they  are  not  very  well  selected  for  the 
parpose.    But  they  do  not  exclude  proof  that  the  pre- 
t     Gminary  facts  never  took  place,  nor  prevent  the  conse- 
^      qoence  that  the  jurisdiction  never  was  created.    The 
i      proof  in  the  present  instance  is,  that  the  Committee  was 
I      appomted  in  such  a  state  of  things  that  the  statute  posi- 
f      tiyely  required  it  should  not  be  appointed :  it  therefore  had 
I     no  power  over  the  petitioner."    In  Ranson  v.  Dundas{2) 
a  umilar  question  arose,  but  there  having  been  a  failure  in 
matters,  not  essential,  but  directory  only,  relating  to  the 
form  of  the  recognizance,  it  was  held,  that  the  proceedings 
of  the  Conunittee  were  not  vitiated  by  such  a  deviation 
bm  the  course  prescribed  by  the  statute.    But  the  prin- 
ciple of  the  decbion  in  Bruyeres  v.  Halcomb  was  recog- 
nised in  its  fullest  extent ;  and  Tindal,  C.  J.,  observed, 
''A  select  Committee,  appointed  in  the  mode  required 
^  the  statute,  is  the  court  which  is  to  exercise  the  juris- 
diction given  by  the  statute.    And  if  the  appointment  of 
Ae  Committee  takes  place  under  circumstances,  where 
the  statute  does  not  allow  the  appointment  to  be  made, 
(which  was  the  state  of  facts  before  the  Court  of  King's 
Bencbi)  or  in  a  manner  contrary  to,  or  inconsbtent  with, 
^  essential  requbites  of  the  statute,  there  is  no  court  at 

(1)  "  That  the  MTen  members  appointed  as  hereinbefore  is  mentioned,  shall 
^  UAm  to  be  a  select  Committee  UgaUy  appointed  to  try  and  determine  the 
*^  of  the  return  or  election  so  referred  by  the  house  to  them." 
(2)  3  Bing.  N.  C.  123 ;  3  Scott,  429. 
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IM2.  all.  The  whole  of  the  proceedings  take  ]^ace  coram  aos 
judice;  the  jurisdiction  fails  altogether;  and,  with  the 
jurisdiction,  the  whole  of  the  superstmctore,  btiOt  upon 
it  by  the  statute,  falls  to  the  ground  also.  DebiUjMar 
mentum  faltit  opus.*'  If,  therefore,  agreeably  to  these 
authorities  in  the  courts  of  law^  we  are  to  treat  the  enter- 
ing into  the  proper  recognisance  as  a  condition  preoedeat 
to  the  validity  of  all  the  subsequent  prooeedtnga,  we  find 
that  in  the  present  case  there  has  been  a  departure  froa 
the  statute  in  a  matter  not  merely  directory,  or  rehtng 
only  to  the  form  of  the  recognisance,  but  in  an  esaentiil 
particular,  positively  required  for  its  due  ootnpletioo. 
This  petition,  therefore,  has  been  presented  in  contraTen- 
tion  of  the  law ;  and  your  jurisdiction  is  tainted  widi  the 
irregularity  and  informality  afiecting  the  petition  hm 
which  it  should  be  derived.  You  are,  indeed,  a  Ccmmuttee 
defactOi  and  competent,  as  such,  to  entertain  and  dispme 
of  the  present  objection  to  the  hearing  of  the  petition :  but} 
unless  you  are  a  Committee,  not  only  defaeio^  but  also  A 
jnre^  you  have  no  power  to  proceed  with  the  investigaticB 
of  the  matter  of  the  petition :  you  would  have  no  power 
to  administer  an  oath;  nor  would  a  witness  examined 
before  you,  and  giving  false  testimony,  be  subject  to  Ae 
penal  consequences  of  perjury. 

The  Committee,  without  calling  upon  the  counsel  for 
the  petitioners,  resolved  not  to  entertain  the  obgectioii  to 
the  jurisdiction  of  the  Committee. 

The  petition  being  then  read — 
Inopemng  Mr.  Austin  opened  the  case  for  the  petitioners,  and 
toM^^tbe  stated  that  they  should  commence  with  the  scrutiny ;  but, 
Wna.^iind  ^^  *^®^  failed  to  establish  a  majority  in  their  favour,  would 
tti^m»>  then  proceed  with  the  charges  of  treating  and  brib«7f 
we,  l7  0»B*^^<^^^^ui^tiiig  to  tU  other  side^stead  of  being  retd  It  I^^ 
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Dd  with  that  new  was  entering  into  particular  statements     184^. 

f  the  cases  of  treating  and  bribery,  when,  by  an  arrange* 

lent  with  the  counsel  for  the  sitting  members,  it  was 

greedy  that  a  list  of  the  names  of  the  persons  treated  and 

vribed,  and  of  the  houses  where  the  treating  took  place, 

ind  of  the  persons  by  whose  agency  the  treating  and 

nibery  was  alleged  to  have  been  carried  on,  should  be 

levered  to  the  agents  on  the  other  side,  instead  of  being 

DOW  read  at  length. 

Mr.  Lord,  the  mayor  and  returning  officer,  being  called  A  docu- 

to  produce  the  register  of  1840,  produced  as  such  a  do-  duMd^aT 

cmnent,  purporting  to  be  a  list  of  persons  entitled  to  rote  ^y^^ 

for  the  electoral  year  1840 — 41,  but  not  bearing  the  deno-  t^ing 

DBDation  of  the  register,  which  he  stated  had  been  in  his  assach 

possession  since  November,  1840,  when  he  came  into  byhimat° 

office.    Upon  coming  into  office,  he  had  received  from  ^^««J«ction, 
*r  9  »  received 

bb  predecessor,  Mr.  Acton,  a  parcel  of  papers  relating  to  in  evidence 
the  registration,  but  could  not  undertake  to  swear  that  this  guter. 
was  amongst  them,  or  that  he  received  this  document  from 
Mr.  Acton.  He  had  no  other  document  relating  to  the 
registration  but  this,  and  the  list  signed  by  the  revising 
barrister ;  believed  this  to  be  the  register  in  force  at  the 
Section ;  and  had  treated  it  as  such  by  causing  the  cer- 
tified copies  to  be  made  from  it,  for  use  at  the  polling 
booths  at  the  election. 

Hb  predecessor,  Mr.  Acton,  who  was  mayor  at  the 
time  of  the  registration,  stated  that  he  had  given  the  list 
which  he  received  from  the  revising  barrister,  to  the 
town  clerk,  Mr.  Hilton,  for  the  purpose  of  being  copied ; 
that  he  believed  the  document  now  produced  to  be  the 
copy  80  made,  and  had  delivered  the  document  produced 
to  his  successor,  Mr.  Lord ;  that  the  document  was  not 
in  the  hand-writing  of  the  town  clerk,  nor  his  name 
affixed  to  it,  his  signature ;  nor  was  he  (Mr.  Acton)  pre* 
sent  when  the  copy  was  made. 
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1842.         It  was  contended  by  Mr.  Hildyard,  that  this  evidence 
"  was  not  sufficient  to  prove  the  document  to  be  the  register; 

inasmuch  as  the  mayor  producing  it  could  not  say  from 
whom  he  received  it,  and  the  mayor  under  whose  direc- 
tions it  was  made,  was  neither  present  when  it  wu 
made,  nor  was  it  in  the  hand-writing  of  the  person  whom 
he  had  employed  to  make  it ;  that  Mr.  Hilton,  the  town 
clerk,  by  whom  the  copy  was  made,  and  whose  signa- 
ture it  professed  to  bear,  should  have  been  called  to 
prove  the  authenticity  of  the  copy ;  that  this  document 
had  not  been  proved,  nor  even  on  the  face  of  it  professed, 
to  be  the  register  itself;  that  it  had  not  been  shown  that 
the  best  evidence,  the  register  itself,  could  not  be  pro- 
duced ;  and  therefore  any  secondary  evidence  of  it  was 
not  admissible. 

Mr.  Slade. — The  document  is  produced  by  the  person 
to  whom  the  custody  of  the  register  properly  belongs,  the 
returning  officer,  and  is  produced  by  him  as  the  register: 
and  all  has  been  done  in  the  way  of  producing  the  best 
evidence  that  could  be  done,  by  calling  the  person  in 
whose  hands  the  law  places  the  custody.  The  register  is 
not  required  to  be  signed  by  any  functionary :  it  is  there- 
fore no  objection  to  the  document  that  the  name  of  the 
town  clerk  affixed  to  it  is  not  proved  to  be  in  his  hand- 
writing. 

The  Committee  were  of  opinion,  that  the  document 

produced  must  be  considered  as  the  register. 

The  list  of        Before  the  Committee  came  to  this  decision,  and  imme- 

^S!ed*'*d     ^^*^^'y  ^^^^^  ^^^  objection  to  the  document  produced  as 

signed  1^     the  register  was  taken  by  Mr.  Hildyard,  Mr.  Austin  pro- 

not  received  posed  to  put  in  the  list  revised  and  signed  by  the  revising 

the  wbtcr.  I'^'^^^ter  in  1840,  and  delivered  by  him  to  the  mayor  as 

returning  officer,  and  now  produced  by  Mr.  Lord,  which 

being  the  original  list  from  which  the  register  was  only  s 

copy,  was  the  best  evidence  that  the  case  admitted  of^ 
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Mr.  Hildyard  objected  to  the  list  signed  by  the  bar-  1842. 
ter  being  used  as  evidence  of  the  register^  in  lieu  of  the 
gister  itself,  unless  it  was  shown  that  the  register  was 
St  or  destroyed,  or  could  not  be  produced.  This  Ust  is 
it  the  best  evidence  the  case  admits  of,  for  the  act  ex- 
tssly  directs  that  a  copy  of  the  list  being  made  in  a 
i^f  that  book  shall  be  the  register ;  that  book  therefore 
ipersedes  the  original  list,  and  becomes  the  best  evi- 
mce ;  and  it  has  not  been  shown  that  that  best  evidence 
urnot  be  had.  Besides,  the  list  is  not  in  the  form  in 
hich  the  act  requires  that  the  register  should  be  made, 
le  names  not  being  numbered  in  consecutive  order,  as 
squired  by  the  54th  section;  and  in  the  list  of  objections 
elivered  on  the  part  of  the  sitting  members,  the  names  of 
!ie  voters  are  distinguished  by  reference  to  the  numbers 
n  tbe  register. 

Mr.  Slade  observed  that  these  numbers  were  taken 
rom  a  certified  copy  of  the  register  furnished  by  the 
eturning  ofiicer  under  the  72nd  section  of  the  Reform 
Ut. 

The  list  was  then  put  in,  not,  Mr.  Austin  observed,  as 
econdary  evidence  of  the  register,  but  only  to  show  that 
he  register  was  fairly  and  correctly  made. 


WILLIAM  CORLESS'S  CASE.  Uarchiu 

The  voter  was  registered  for  a  "  House,  Millgate ;"  and  iheoccupa- 
»as  objected  to,  on  the  ground  that  at  the  time  of  the  ^^^\^l^ 
'lection  he  had  ceased  to  occupy  the  premises  for  which  premises  by 

on  unmar- 

le  was  registered.  ried  daugh- 

The  voter  kept  a  grocer's  shop  at  the  house  in  the  to*ter?who 

iillgate.     In  January,  1841,  being  threatened  with  a  dis-  {*jjf„^®°^|j 

hira,  and 
Im)  succeeded  him  in  the  occupatioQ  of  them,  was  her  own  bond  fide  occupation,  or  a  continued 
icapttion  by  tbe  votexl 

?0L.  I. — B.A.  £.  C.  K 
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1842.     tress  by  his  landlord,  he  proposed,  in  order  to  avcMd  a 
sale,  that  his  unmarried  daughter,  who  lived  with  him, 
and  managed  the  shop,  should   become  tenant  in  his 
stead,  and  purchase  his  goods  at  a  valuation,  so  as  to 
enable  him  to  discharge  the  rent  out  of  the  purchase- 
money.     The  daughter  accordingly  went  to  the  landlord, 
who  agreed  to  the  proposal;  the  goods  were  valued,  and 
the  daughter  paid  the  amount,  which  was  not  more  than 
suflScient  to  discharge  the  rent  that  was  due.    Soon  after, 
the  daughter's  name  was  put  over  the  door;  she  carried 
on  the  business  of  the  shop ;  took  a  servant,  who  was  not 
there  before  her  father  left ;  and  was  living  in  the  house 
at  the  time  of  the  election.     The  voter  went  to  reside  at. 
Liverpool,  and    returned   to  Wigan  only  a   few   day 
before    the    election.      It   further    appeared    that 
daughter  was  possessed  of  some  independent  propeity 
and  had  lent  her  father  money  some  years  before  the 
events,  upon  an  understanding  that  her  father  was  to  i 
pay  her  out  of  the  profits  of  the  business. 

Mr. /S/ae/^,  against  the  vote. — The  voter's  daughter,  wt^  ^ 
was  in  a  different  situation,  as  to  pecuniary  matters,  t=::-^ 
that  in  which  unmarried  daughters  are  commonly, 
chases  her  father's  goods  at  a  valuation;  is  substituted  i 
tenant  of  the  house  by  the  consent  of  her  father  and  th 
landlord ;  makes  an  agreement  herself  with  the  landlonr^' 
for  that  purpose;  the  landlord  accepts  her  as  tenant;  sh — =^ 
hires  a  servant  after  her  father's  departure,  and  carri^^ 
on  the  business  in  her  own  name.  These  facts  are  sufl^tf 
cient  to  show  that  this  was  a  bona  fide  occupation  by  &  ^ 
daughter  herself,  and  not  a  continued  occupation  by  tfe=^ 
father  in  the  daughter's  name. 

Mr.  Talbot,  in  support  of  the  vote. — The  case  prcsen  ^^ 
itself  under  two  aspects,  cither  of  which  affords  grounc:'^ 
for  supporting  the  vote. 

1.  This  was  a  Qiere  family  arrangement,  according  to 
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which  the  daughter  continued  to  carry  on. the  business  1843. 
for  her  father,  and  the  transfer  of  the  tenancy^  and 
change  in  the  occupation,  was  nominal  only,  the  father 
being  still  in  point  of  fact  the  occupier.  This  view  of  the 
case  is  confirmed  by  the  absence  of  any  evidence  of  her 
name  being  substituted  for  her  father's  in  the  rates;  the 
OMtf  proba$tdi  with  respect  to  which  lies  on  the  other 
party;  it  is  probable  therefore  that  the  overseers  consi- 
dered her  occupation  colourable,  and  in  reality  to  be  that 
of  her  father. 

i.  Looking  at  the  pecuniary  transactions  between  the 
&ther  and  daughter,  it  appears  that  in  becoming  charge- 
able on  the  one  hand,  she  considered  herself  entitled  to 
benefit  in  account  with  her  father  on  the  other  hand. 
And  having  advanced  her  father  money  on  an  under- 
itanding  that  she  was  to  look  for  repayment  out  of  the 
profits  of  the  business,  she  became  a  partner  with  him 
from  the  moment  of  the  advance.  If  therefore  she  Is  on 
this  ground  to  be  considered  a  joint  occupier  with  him, 
that  state  of  things  existed  at  the  time  of  the  registration, 
and  the  objection  ought  to  have  been  taken  then,  and  not 
having  been  taken  then,  cannot  be  entertained  by  the 
CSommittee. 

The  daughter,  Catherine  Corless,  being  re-called  and 
|^examined  by  the  Committee,  stated,  that  since  the 
events  of  January,  1841,  she  had  paid  the  rates  for  the 
house;  her  name  was  not  on  the  rate  paper  the  first  time 
(March,  1841),  but  it  was  the  second  time  (October,  1841); 
V)d  she  had  paid  two  half-year's  rent,  for  which  she  had, 
on  both  occasions,  a  receipt  from  the  landlord  in  her  own 
name. 

Vote  struck  off. 


k2 
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1842. 


THOMAS  WORTHINGTON'S  CASE. 

MDtrcA2i.       'jijg  YQiQY  was  described  in  the  register  as  "Thomas 

two  penoDs  Worthington,  Butcher,''  and  was  registered  in  respect  of 

eveiy  Mrt     *  **  House,  Hallgate."     He  was  objected  to,  as  having 

of  the  entry  ceased  to  occupy  the  premises. 

pter,  that       It  appeared  that  there  was  another  Thonfias  Worthing- 

to^in-      ton,  a  green-grocer,  in  the  same  street.     The  owner  of  a 

Muafl'  T*   ^^"^®  '"  t^®  Hallgate  proved  that  Thomas  Worthington, 

piicabie;      whom  he  knew  to  be  the  voter,  occupied  his  house  in 

the  vote  was 

struck  off,     July,  1840,  and  left  it  in  May,  1841,  being  succeeded  by 

dcnce*onhe  ^"0^1^^^  tenant,  who  was  in  occupation  of  it  at  the  time  of 
landlord  of    the  election. 

the  regis- 
tered pre-         Mr.  Hildyard,  in  support  of  the  vote. — There  being 

which  the     two  persons,  to  whom  every  part  of  the  entry  on  the  re- 

remov!S*^      gister,  that  is  required  to  be  inserted,  is  equally  appli- 

that  he        cable;  the  objecting  party  is  bound  to  show  clearly  whid 
knew  his        ,  ,     ,  ,  , 

tenant  to  be  IS  the  person  whose  vote  is  m  question.  The  particulars 
t  e  voter,  inggi-te^j  j^  the  register,  conformably  to  the  directions  in 
sect.  54,  and  schedule  (I.)^  No.  1,  of  the  Reform  Act,  ougbt 
to  be  strictly  confined  to  those  there  mentioned,  viz.  the 
name  of  the  party,  the  nature  of  his  quaUfication,  and  the 
local  description  of  the  property :  and  any  description  of 
the  voter's  trade  or  profession  is,  to  say  the  least  of  it,  in- 
correct; and,  in  the  present  case,  introduces  a  source  of 
ambiguity,  which  ought  to  be  removed,  as  "Butcher" may 
possibly  be  the  person  s  surname ;  especially  as  it  stands 
in  the  place  where,  according  to  the  accurate  mode  of 
drawing  up  the  Ksts,  the  surname  ought  to  have  been  in- 
serted. 

Vote  struck  off. 
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JOHN  FARRIMOND'S  CASE.  

The  voter  was  registered  for  "  House  and  Land,  Welly."    ^"7i^^ 
It  appeared  that  at  the  time  of  registration  he  occupied  A  voter  for 
a  house  and  land  at  Welly,  under  Lord  Balcarras,  and  j^^s^iml' 
also  some  land  of  more  than  the  annual  value  of  10/.,  gn'j'i^nJj*^ 
under  Lady  Clayton,  without  any  house  upon  it.     In  who  puts 
May,  1841,  he  left  the  house  and  land  which  he  held  bouM,  ro- 
under Lord  Balcarras,  and  was  succeeded  in  them  by  Jhe°ia5d!°i/ 

another  tenant,  and  went  to  reside  in  another  house,  but  ^^^  entitled 

to  vote, 
continued  to  occupy,  at  the  time  of  the  election,  the  land  $embi§ 

which  he  held  under  Lady  Clayton.  It  did  not  appear 
very  satisfactorily,  whether  he  was  intended  to  be  regis- 
tered for  the  Clayton  property,  as  well  as  for  the  other. 
On  the  one  hand,  it  appeared  from  the  rate  book,  that 
in  the  rate  of  March,  1840,  on  which  the  register  was 
founded,  he  was  rated  for  **  House  and  Land,  owner 
Lord  Balcarras  ;"  and  the  assistant  overseer,  from  whose 
bformation  the  lists  were  made  out,  said  he  had  men- 
&)ned  only  this  property  to  the  overseer.  On  the  other 
hand,  BuUin,  his  successor  in  the  Balcarras  property,  was 
rated  in  the  rate  of  October,  1841,  at  a  very  considerably 
leu  annual  value  than  the  voter  had  been ;  and  it  ap- 
peared that  the  names  of  the  owners  of  the  property 
were  frequently  omitted  in  the  rate  book.  Thus,  Bullin 
was  rated,  in  that  rate,  as  for  property  at  Welly,  but 
ftere  was  no  particular  description  of  the  property,  nor 
tt^ntion  of  the  owner.  And  on  the  same  rate,  the  voter 
Was  rated  for  land  only  in  Welly,  and  for  his  new  house, 
which  was  not  in  Welly,  with  a  similar  omission,  in  both 
^ses,  of  the  name  of  the  owner. 

Mr.  Cockburn,  against  the  vote. — It  will  be  argued,  in 
defence  of  the  vote,  that  the  voter  was,  at  the  time  of  the 
Section,  still  in  the  occupation  of  part  of  the  premises 
for  wliich  be  was  registered.     It  appears^  that  at  the 
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184S.  period  of  the  registration^  he  occupied  a  house  and  land 
at  Welly,  under  Lord  Balcarras,  and  some  land,  also 
at  Welly,  on  which  there  was  no  house,  under  Lady 
Clayton :  before  the  time  of  the  election,  he  ceased  to 
occupy  the  former  property,  but  continued,  at  that  time, 
to  occupy  the  latter.  The  first  question  therefore  will  be, 
for  what  property  his  name  was  inserted  in  the  register; 
for,  in  order  to  maintain  the  argument  on  the  other  side, 
it  must  be  contended  that  he  was  registered  for  the  Clay- 
ton property,  as  well  as  for  that  held  under  Lord  Balcarras. 

Now,  it  appears  from  the  evidence  of  the  parish  officer, 
from  whose  information  the  lists  were  made  out,  that  it 
was  the  Balcarras  property  that  he  mentioned  to  the  over- 
seers, in  connection  with  this  person's  name,  with  a  view 
to  its  insertion  in  the  list  of  voters.     And  in  the  rate- 
book, the  other  source  of  information  for  this  purpose. 
Lord  Balcarras  was  mentioned  as  the  owner  of  the  pro- 
perty for  which  he  was  rated.     Besides,  under  the  S7th 
section  of  the  Reform  Act,  where  land  is  joined  with  a 
house  to  form  part  of  the  qualification,  if  it  is  occupied  as 
tenant,  it  must  be  under  the  same  landlord  as  the  house- 
And  as  the  house  was  held,  in  this  case,  under  Lord  Bal'- 
carras,  he  could  not  properly  be  registered  for  the  land 
held  under  Lady  Clayton,  as  part  of  the  same  qualificA' 
tion.     It  is  reasonable,  therefore,  to  presume,  that  the 
overseer  did  his  duty  correctly,  and  inserted  his  name  fa^ 
that  land  which  would  give  him  a  qualification  rather  thaf^ 
for  that  which  would  not. 

Let  us,  however,  suppose  that  the  voter  was  registered 
both  for  the  Balcarras  and  the  Clayton  property.    And  is^ 
that  case,  it  becomes  necessary  to  admit  that  the  joinde^' 
of  land,  held  under  a  different  landlord,  with  a  house  bjS 
part  of  the  same  qualification,  is  a  ground  of  objection^ 
which  having  existed  at  the  time  of  registration,  and  not 
having  been  taken  then,  cannot  now  be  entertained.    But 
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efen  on  this  supposition  and  admission,  the  vote  cannot     184£. 
be  sustained.    It  has,  indeed,  been  held  by  some  Com- 
mittees, that  although  a  voter  may  Iiave  parted  with  a 
portion  of  the  property  for  which  he  is  registered,  if  a 
mfficiency  in  value  remain,  he  may  still  vote(l).    This 
doctrine  has,  however,  been  much  combated,  and  parti-, 
cularly,  with  great  force  of  reasoning,  in  an  elaborate  note 
to  the  report  of  Reg.  v.  Dodsworih{2).     It  is  indeed 
^cult,  in  point  of  principle,  to  distinguish  the  effect  of 
t  partial  from  that  of  an  entire  loss  of  qualification,  for, 
if  any  portion  of  the  registered  qualification  is  lost,  the 
qualification  arising  out  of  the  residue  is  in  reaUty  a  new 
qualification,  on  which  the  revising  barrister  has  not  adju- 
dicated, the  sufliciency  of  which  a  Committee  has  not 
juriidiction  to  take  into  consideration,  and  which  must 
avait  the  decision  of  the  revising  barrister  at  the  next 
registration.     But,  without  at  present  attempting  to  im- 
pugn a  doctrine  which  has  been  repeatedly  adopted  in 
the  Committees,  and  conceding  that  if  the  voter  retains 
a  sufficient  portion  of  the  qualification  for  which  he  is 
registered,  he  will  still  be  entitled  to  vote,  we  neverthe- 
less contend,  that,  in  order  to  be  entitled  to  vote  in  that 
case,  the  part  of  his  qualification,  that  he  retains,  must 
Qot  only  be  sufficient  in  point  of  value,  but  also  comprise 
or  consist  of  such  a  subject  matter  as  would  of  itself  con- 
ititnte  a  qualification  and  confer  on  him  a  right  to  be 
registered.     Thus,  in  the  present  case,  if  he  had  parted 
with  the  land,  but  retained  the  house,  that  residue  of  the 
original  qualification,  supposing  it  to  be  of  sufficient  value, 
Would  have  entitled  him  to  be  registered,  and,  according 
to  the  received  doctrine  of  the  Committees,  would  have 
enabled  him  to  vote  at  the  present  election.     But  the 
actual  state  of  things  is,  that  he  has  parted  with  the 

(1)  Set  the  cases  cited,  EllioU,  324.  (2)  2  Moo.  U  Rob.  76. 
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184S.     house,  retaining  only  some  part  of  the  land.    And  land 
alone  would  not  constitute  a  qualification.     Will  it  be 
saidy  nevertheless,  that  it  can  enable  him  to  vote?     Ac- 
cording to  the  terms  of  the  third  question  that  may  be 
put  to  him  at  the  poll,  he  is  required  to  answer,  that  he 
has  the  same  qualification  for  which  he  was  originally 
registered.     And  even  if  we  admit  that,  to  satisfy  these 
words,  the  qualification  retained  by  the  voter  need  not 
be  identical  or  co-extensive  in  point  of  quantity  or  value^ 
it  must,  at  any  rate,  be  so  far  the  same,  as  to  consist  ofi 
the  same  essential  ingredients,  or  a  sufficient  portion  ofl 
them,  as  were  included  in  the  original  qualification. 

Mr.  Hildyardf  in  support  of  the  vote. — The  evidenc 
of  the  assistant  overseer  who  supplied  the  information  foi 
making  out  the  lists,  and  that  afforded  by  the  entries  i 
the  rate  book,  preponderate  in  favour  of  the  suppositions 

that  the  land  held  under  Lady  Clayton  was  included  i 

the  qualification  for  which  the  voter  was  registered.    Th^a 
land  he  retained  at  the  time  of  the  election,  and  it  is  ntr—^ 
disputed  that  it  is  worth  more  than  10/.  a-year.     But  \h^m 
it  is  argued,  that  since  the  voter  could  not  have  be^n 
registered  for  this  land  alone  without  the  house,  he  there- 
fore could  not  vote  for  this  land  alone,  after  having  parted 
with  the  house.    It  is,  however,  an  inference,  far  from 
being  generally  true,  that,  because  a  man  could  not  be 
registered  for  the  qualification  he  possesses  at  the  time 
of  the  election,  he  therefore  cannot  vote  in  respect  of  it 
On  the  contrary,  there  are  many  cases,  in  which  it  may 
happen,  that  a  man  shall  be  qualified  to  vote,  though  he 
would  not  be  entitled  to  be  registered  under  the  same 
circumstances.     In  order  to  be  entitled  to  be  registered, 
he  must  not  only  occupy  premises  of  a  sufficient  yearly 
value,  but  must  also  fulfil  several  other  requisites.     He 
must  not  only  occupy  the  premises,  but  have  occupied 
them  for  twelve  months  previous  to  the  31st  of  July;  he 
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must  also  have  been  rated  in  respect  of  them  for  the  same  1842. 
time ;  have  paid  on  the  SOth  of  July  all  rates  and  assessed 
taxes  which  had  become  payable  from  him  previously  to 
the  6th  of  April ;  and  have  resided  for  six  months,  pre- 
mus  to  the  last  day  of  July,  within  the  city  or  borough, 
or  seven  miles  thereof.  All  these  conditions  are  neces- 
sary to  be  fulfilled  previously  to  registration.  But  of  all 
these  conditions  of  registration,  not  one  need  continue  to 
he  fulfilled  at  the  time  of  the  election.  Thus  it  has  been 
decided,  that  residence  is  no  part  of  the  qualification  of 
a  freeman,  but  only  a  preliminary  requisite  for  registra- 
tion, so  that  if  after  the  registration  he  has  ceased  to 
reside  within  the  prescribed  distance  of  the  place,  it  will 
not  affect  his  right  to  vote(l).  On  a  similar  principle  it 
may  reasonably  be  made  a  question,  whether  a  voter,  who 
has  lost  part  of  his  original  qualification,  may  not  still 
Tote  in  respect  of  the  residue,  if  of  suflScient  value,  al- 
though the  part  which  he  retains  is  not  such  as  would  of 
itself  have  entitled  him  to  be  registered :  or,  to  bring 
the  matter  home  to  the  present  case,  whether  the  occupa- 
tion of  the  house,  as  part  of  the  qualification,  though  a 
necessary  requisite  for  registration,  need  continue  at  the 
time  of  the  election,  if  the  land  retained  be  of  sufficient 
nilue.  In  Milton  s  casei^)^  this  point  seems  to  have  been 
admitted.  The  premises  of  which  the  qualification  con- 
sisted, and  which  the  voter  occupied  at  the  time  of  the 
registration,  were  a  house  and  coal  wharf.  At  the  time  of 
the  election,  he  retained  a  room  in  the  house,  which  was 
then  in  the  occupation  of  another  person,  and  a  part  of 
the  wharf.  The  only  question  made  was,  whether  the  part 
retained  by  the  voter  was  of  the  annual  value  of  10/.  As 
^  had  no  access  to  the  house  but  as  a  lodger,  any  qua- 

{Vy  Htrmitagt*t  eau,  Rochester,  K.  Ac  O.  83 ;  Goodman^s  cast,  Worcester. 
K.&  0.267. 
(2)  Evftham,  F.  &  F.  533. 
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1840.  lification  he  might  retain  could  only  be  in  respect  of  the 
wharf :  it  seems,  therefore,  to  have  been  conceded  that 
the  wharf  alone,  retained  by  the  voter,  might  have  given 
him  the  right  to  vote. 

Mr.  Cockburn,  in  reply. — In  the  Evesham  caie^  the 
point  now  raised  was  never  mooted,  much  less  conceded: 
the  only  objection  taken  to  the  vote  being  on  the  ground 
of  insufficient  value,  it  was  not  for  the  counsel  on  the 
other  side  (Mr.  Cockburn  himself)  to  suggest  unneces- 
sarily another  line  of  argument.  The  Rochester  and 
Worcester  cases  turned  entirely  upon  the  distinction  be- 
tween the  qualification  constituting  the  right  to  vote,  and 
the  conditions  required  to  be  fulfilled  previously  to  regis- 
tration :  the  former,  in  the  case  of  the  borough  franchisei 
being  the  occupation  by  the  voter  of  premises  of  sufficient 
annual  value ;  the  latter,  that  he  shall  have  occupied  those 
premises  for  such  a  period  of  twelve  months,  and  hare 
been  rated,  and  have  paid  rates  and  taxes,  and  been  resi- 
dent, so  as  to  satisfy  the  requisitions  contained  in  the  pro- 
visos of  the  S7th  section  of  the  Reform  Act.  According 
to  which  distinction,  the  third  question,  at  the  time  of 
polling,  is  considered  as  having  reference  simply  to  the 
quaUfication  constituting  the  right  to  vote,  and  not  to  the 
particulars  which  are  required  as  conditions  of  registra- 
tion :  and,  although  the  qualification  must  subsist  unaltered 
at  the  time  of  the  election,  the  conditions  required  pre- 
viously to  registration  need  not  continue  to  be  fulfilled* 
The  change  in  the  voter's  title,  which  in  the  Rochester 
and  Worcester  cases  was  decided  to  be  immaterial,  was 
such  as  related  only  to  one  of  those  conditions  of  regis- 
tration, the  residence  of  the  freeman,  and  not  to  the 
essential  ingredients  of  the  qualification.  But  the  change, 
which  has  taken  place  in  the  present  case,  has  no  relation 
to  any  of  those  conditions  of  registration,  but  affects  the 
qualification  itself,  and  affects  the  very  ingredient  of  the 
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qualification  which  is  the  most  essential^  the  occupation      184S. 

of  the  house;  without  which  the  occupation  of  land,  of 

whatever  value,  would  not  have  constituted  a  qualifica* 

tion.    How,  then,  could  the  voter  answer  that  he  has  the 

time  qualification,  when  that  part  of  it  which  he  continues 

to  possess,  the  land  alone,  is  not  such  as  would  confer  a 

qualification. 

The  Committee  decided,  that  the  vote  should  be  struck 
off,  upon  the  merits. 

From  which  it  would  appear,  that  the  Committee  con- 
sidered, upon  the  evidence,  that  the  voter  was  not  re- 
gistered for  the  Clayton  property,  so  that  the  question 
nused,  as  to  the  right  of  voting  for  the  land  alone,  could 
not  arise  upon  the  facts. 


EDWARD  WARDLE'S  CASE.  March  22. 

The  voter,  having  been  called  as  a  witness  in  a  previous  Vote  struck 

case  relative  to  another  vote  (Ball's),  had  on  his  cross-  voter'iatr- 

examination  stated,  that  "  he  had  voted  at  the  last  elec-  ?'"»<!5*  >» 
'  hit  evidence 


examinatiOQ 
in  •  pra- 
viottt  cue. 


tion;  had,  before  the  election,  removed  from  the  house  on  cross 
for  which  he  was  registered,  to  another  house  next  door,  in  •  pre 
and  of  the  same  value  ;  that  the  third  question  had  been 
put  to  him  at  the  poll,  and  he  had  answered  that  he  had 
the  same  qualification ;  that  he  thought  it  was  a  legal 
question,  and  did  not  know  whether  it  meant  the  same 
house,  or  a  house  of  the  same  value." 

When  Wardle's  own  vote  came  before  the  Committee, 
Mr.  Hildyard  referred  to  the  admissions  of  the  voter  in 
Iiis  evidence  in  BalVs  case,  and  on  those  admissions  the 
Tote  was  struck  off  without  opposition. 
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Marek  23. 
Witness  not 
allowed  to 
becross- 
ezamtoedas 
tomatteis 
mflectiog 
aootber 
Tote. 


RALPH  UNSWORTH'S  CASE. 

Evidence  having  been  adduced  to  show  that  the  voter 
had  removed  from  the  "  Clock  Face"  to  the  "  Commercial 
Inn/'  between  the  registration  and  election,  Mr.  Slade,  in 
cross-examining  the  witness^  asked  him,  whom  did  Uofl- 
worth  succeed  at  the  "  Commercial  Inn.*' 

Mr.  Talbot  objected  to  the  question,  as  relating  to 
matters  that  might  affect  another  vote. 

Mr.  Slade  referred  to  Wardle's  ease  (1),  where  the  wit- 
ness on  his  cross-examination  was  asked  questions  tending 
to  invalidate  his  own  vote. 

The  Chairman  observed  that  in  that  case,  the  evidence 
had  come  out  in  the  course  of  a  cross-examination,  the 
object  of  which  was  to  discredit  the  witness. 

Mr.  Slade  avowed  that  his  object,  in  the  present  case, 
was  not  to  discredit  the  witness's  testimony,  but  to  gain 
answers  that  might  be  used  hereafter  as  evidence. 

The  Committee  decided  that  the  question  could  not  be 
put(l). 


Cohmnble 
resttmptioo 
of  the  occu- 
paitioQ  im- 
mediately 
prsfioiisto 
Um  electkMi. 


JOHN  KIRBY'S  CASE. 

The  voter  was  registered  for  a  house  in  Wigan  Lanei 
where  he  kept  a  huckster's  shop.  At  the  beginning  of 
May,  1841,  his  goods  were  sold  under  an  execution;  all 
his  furniture  was  sold  and  removed,  except  a  few  articles 
that  were  bought  in  and  remained  in  the  house  ;  the  house 
was  stript  even  to  the  counter  and  shelves  in  the  shop; 
it  was  shut  up ;  and  he  and  his  wife  went  to  lodge  with 
his  wife's  daughter  in  another  part  of  the  town.  After 
the  sale  the  key  of  the  house  was  taken  by  the  voters 
step-daughter  to  the  landlord,  who  on  receiving  it  made  a 
demand  for  another  year's  rent,  and  observed  that  ho 
(I)  Antt,  p.  139.       (1)  See  Grmt  MmHck  casi,  ante,  p.  49. 
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ee  her  mother  about  it.  On  the  11th  May  Wors-  184S. 
plasterer,  who  got  the  key  from  the  landlord,  went 
e  house  with  his  workmen,  for  the  purpose  of  doing 
I  (the  bill  for  which  was  charged  to  the  landlord), 
ey  was  afterwards  placed  in  the  keeping  of  Halli- 
person  living  next  door,  who  gave  it  from  time  to  time 
sons  applying  to  look  at  the  house,  which  remained 
p  from  the  time  of  the  sale  to  the  time  of  the  elec- 
During  the  interval  the  voter's  wife  frequently  went 
ards  and  forwards  to  the  house,  procuring  the  key 
Halliwell  for  the  purpose.  The  week  before  the 
n  the  voter  came  to  Halliwell  for  the  key,  and  went 
lim  to  the  house;  when  the  voter  removed  out  of 
e  plasterer's  tools  that  were  in  one  of  the  rooms, 
g  for  the  plasterer's  son,  who  carried  them  away ; 
rhicli  Kirhy  locked  the  door  of  the  house  and  gave 
y  to  Halliwell  to  take  care  of.  The  evening  before 
action  the  voter  and  his  wife  met  Halliwell  in  the 
and  asked  him  to  go  home  with  them.  They  pro- 
1  together,  passing  the  house  where  they  had  been 
g,  to  the  house  in  question ;  and  after  procuring  the 
Halliwell's  went  into  the  house.  In  a  back  room 
lirs  there  was  a  feather-bed  and  bedding  on  the 
but  no  bedstead  or  any  other  furniture.  These 
irticles  that,  according  to  the  evidence  of  one  of  the 
ses,  had  been  bought  in  at  the  sale,  and  had  re- 
1  there  ever  since.  The  voter  and  his  wife  passed  the 
before  the  election  in  the  house,  the  shutters  in  the 
>f  the  house  remaining  closed  ;  and  early  the  next 
ig  they  returned  the  key  to  Halliwell,  and  did  not 
ards  sleep  in  the  house. 

.  HiUyard^  in  support  of  the  vote. — The  case 
'  depends  upon  the  circumstances  under  which  the 
IS  delivered  to  the  landlord;  but  there  is  no  evidence 
;  was  so  delivered  by  the  directions,  or  even  with 
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184S.  the  consent  of  the  voter;  and  when  the  landlord  received 
it,  he  did  not  accept  its  delivery  as  a  termination  of  the 
tenancy :  nor  was  there  positive  evidence  that  the  land- 
lord delivered  the  key  either  to  Worsley  or  to  Halliwell) 
nor  that  the  repairs  were  done  by  the  landlord's  order. 
The  voter,  therefore,  remained  tenant,  and  his  occupatioa 
continued  by  the  goods  which  were  bought  in  and  re- 
mained in  the  house.  There  are  three  cases  reported, 
resembling  the  present,  that  are  in  our  favour.  The  first 
is  Clarke' t  case  {I),  where  the  voter,  who  had  removed 
from  the  house  for  which  he  was  registered,  but  left  part 
of  his  furniture  in  it,  and  retained  the  right  to  enter  the 
house  when  he  pleased,  sent  a  bed  into  the  house  and 
slept  there  during  the  election,  and  his  vote  was  held  good. 
Another  is  Wm.  MilUgan's  case  (2),  which  was  a  much 
stronger  case  than  the  present.  There  the  voter  had  not 
left  a  particle  of  furniture  in  the  house,  and  did  not  re- 
enter the  house;  the  case  was  twice  argued,  and  the  Com- 
mittee deUberately  came  to  a  decision  in  favour  of  tbe 
vote.  Hood's  case  {3),  likewise,  goes  further  than  tbe 
present.  In  that  case  Hood  had  no  actual  occupation,  but 
merely  a  right  to  occupy  at  the  time  of  the  election.  But 
here  the  voter  returned  and  slept  in  the  house,  and  re- 
sumed his  actual  occupation  before  the  election. 

Mr.  Austin,  against  the  vote. — The  house  having,  as 
it  appears  in  evidence,  been  completely  stript  even  of  tbe 
fixtures  and  fittings  of  the  shop,  is  it  probable  that  these 
articles  of  bedding  should  have  been  left  in  it,  from  the 
time  of  the  sale  to  the  day  of  the  election  ?  Even  sup- 
posing they  remained  there  during  all  that  time,  is  there 
not  the  appearance  of  a  concerted  plan  between  tbe 
Kirbys  and  Halliwell — the  latter,  by  his  own  admission, 
actively  engaged  in  electioneering  for  the  sittuig  members 

(1)  Ytmghal,  F.  &  F.  390.  (2)  Wigan,  F,  &  F.  687. 

(3)  KingUan-ufHrn-HuU,  K.  &  0. 428. 
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-and  b  it  not  most  probable  that  the  voter  and  his  wife  184£. 
rcrc  conducted  by  him  to  the  house,  the  night  previous  to 
he  election,  for  the  purpose  of  a  colourable  resumption  of 
i  tenancy  and  occupation  which  had  in  fact  long  before 
npired  ?  The  facts  which  have  appeared  in  evidence,  of 
lie  delivery  of  the  key  to  the  landlord,  the  employment  by 
he  latter  of  a  workman  to  do  repairs,  and  of  Halliwell  to 
let  the  house,  afford  ample  proof  of  a  determination  of  the 
tenancy*  But  even  if  the  tenancy  could,  consistently  with 
the  evidence!  be  considered  as  still  subsisting  at  the  time 
of  the  election,  that  would  not  be  sufficient,  as  he  must 
alio  continue  to  be  the  occupier  at  that  time.  And  the 
ODquestionable  facts  of  the  sale  and  removal  of  the  furni- 
tore,  the  shutting  up  of  the  house,  and  the  removal  of 
the  voter  himself  to  a  lodging  in  another  part  of  the 
town,  are  decisive  to  show  that  he  had  ceased  to  occupy. 
Ckrke*s  case  {I),  which  has  been  cited,  is  clearly  dis- 
tinguishable from  the  present.  There,  it  appears  from 
the  report,  that  the  voter  did  not  give  up  the  key  to  the 
landbrd,  and  had  let  part  of  the  house  to  another  person, 
reserving  to  himself  the  right,  which  he  occasionally 
exercised,  of  re-entering  into  the  premises ;  he  therefore 
occupied  by  the  occupation  of  his  lodger.  Mr.  Austin 
was  proceeding  to  comment  upon  MiUigarCs  case  and  the 
other  case  that  had  been  cited,  when  he  was  stopped  by 
the  diairman,  expressing  the  opinion  of  the  Committee, 
thtt  the  vote  must  be  struck  off. 


In  the  cross-examination  of  Halliwell  relative  to  this  Declaration 
Vote,  he  said  that  Kirby  had  told  him  he  was  gone  into  not  admissi- 
lodgings  with  his  step-daughter ;  evidence,  that  was  clearly  jenJ^^uh 
^Wed  to  be  admissible  as  an  admission  of  the  voter  ^  view  to 

prove  the  te- 
^nst  his  own  vote.     But  upon  his  re-examination  re-  nancy  tub- 

^ting  the  circumstances  that  occurred  when  Kurby  tw^him 

and  his 
(1)  F.&F.390.  lindlonL 
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1842.  came  to  him  for  the  key  the  week  before  the  election,  he 
was  asked  by  Mr.  Clerk^  "  What  was  the  object  that  Kirby 
said  he  had  for  wanting  the  key  at  that  time?"  ThU 
question  was  objected  to  by 

Mr.  Austin. — Statements  .of  a  party  to  the  cause,  which 
the  voter  is  considered  to  be  when  his  vote  is  the  question, 
are  admissible  against  him ;  but  are  not  admissible  in  his 
favour ;  the  only  exception  to  the  latter  part  of  this  pro- 
position occurs  in  those  cases  where  the  admission  against 
him  is  accompanied  by  an  admission  in  his  favour,  and  io 
such  cases,  the  latter  may  be  given  in  evidence  as  well  as 
the  former  (1).  Thus,  if  the  statement  had  taken  place 
at  the  time  of  the  conversation  when  the  voter  said,  that 
he  had  gone  into  lodgings,  it  would  not  have  been  objected 
to  as  evidence ;  but  this  was  a  subsequent  and  perfectly 
distinct  conversation. 

Mr.  Hildyard. — It  is  unnecessary  to  combat  the  doc- 
trine laid  down,  as  the  circumstances  of  the  case  do  not 
allow  of  the  question  being  put  on  that  ground.  The 
witness  had  been  examined  as  to  the  fact  of  Kirby 's  coming 
to  him  for  the  key,  and  he  was  then  asked,  what  did  Kirby 
say  on  that  occasion?  The  proposition  which  we  are 
prepared  to  maintain,  and  the  principle  on  which  we 
would  contend  for  the  right  to  examine  the  witness  as  to  the 
purport  of  the  conversation,  is  this : — that  the  statement 
is  admissible  as  part  of  the  res  gesttje^  as  a  declaration 
that  was  part  of  the  transaction  itself,  which  is  the 
subject  of  investigation  (2),  Thus,  in  the  St.  Albania 
case  (3),  when  it  had  been  stated  in  evidence  that  a  voter 
named  Adams,  on  coming  up  to  the  poll,  brought  with  him 
a  small  paper  parcel,  which  he  delivered  into  the  hands 
of  the  mayor,  and  which  on  being  opened  was  found  to 


(1)  See  PhiUipps,  362.  (2;  I  Starkie  on  EvidcDce,  34. 

(3)  1841,  PiiDted  Minutes,  p.  47. 
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contain  money;  and  that  the  mayor  then  inquired  of  184S. 
Adams,  "  What  is  this  ?"  the  answer  which  Adams  made 
to  the  mayor's  question  was  allowed  to  be  given  in  evi- 
dence, as  a  declaration  contemporary  with  and  explana- 
tory of  the  act  itself;  which  might  be,  and  indeed  after- 
wards appeared  to  be,  most  pertinent  to  the  inquiry,  as 
tending  to  show  that  bribery  had  been  committed. 

Mr.  Austin. — The  admissibility  of  declarations  accom- 
panying an  act,  according  to  the  authority  of  the  book 
cited  (1),  is  confined  to  those  cases  where  the  nature  and 
quality  of  that  act  are  in  question.  They  are  admissible  in 
eiidence  as  part  of  a  congeries  of  facts  whose  nature  and 
import  the  declarations  are  adduced  to  explain.  Thus  in 
the  common  case  of  a  declaration  made  by  a  trader  at  the 
time  of  his  departure  from  his  house,  it  is  admitted  in  evi- 
dence for  the  purpose  of  explaining  his  object  and  inten- 
tion in  doing  thai  act ;  of  showing  whether  the  act  of  his 
departure  was  an  act  of  bankruptcy.  On  the  other  hand, 
the  decision  of  the  St.  Alban's  Committee,  which  has  been 
refenred  to,  is  quite  irreconcileable  with  these  acknowledged 
principles  of  the  law  of  evidence,  and  is  consequently 
worthless  as  an  authority:  for  the  statement  that  Adams 
made  in  answer  to  the  mayor,  was  not  sought  to  be  given 
in  evidence  as  explanatory  or  illustrative  of  the  contem- 
poraneous act  of  delivering  the  parcel ;  the  nature  and 
quality  of  that  act  were  not  in  question;  but  the  evidence 
was  elicited,  as  having  relation  to  an  antecedent  act  of 
supposed  bribery,  quite  unconnected  with  the  immediate 
transaction.  Now,  in  the  present  case,  the  fact  of  the 
Voter  coming  to  Halliwell  for  the  key,  and  there  declaring 
die  object  for  which  he  wanted  it,  is  not  part  of  a  conge- 
^  of  facts  whose  nature  or  tendency  is  in  question :  but 
Ae  fact  which  the  declaration  is  intended  to  explain,  is 

(1)  1  Surkie  on  Evidence,  34,  62,  350. 
VOL.  I. — B.  A.  E.  C.  L 


146 


ELECTION  CASES. 


1840.  another  and  entirely  distinct  fact ;  namely,  the  fact  of  the 
voter  s  tenancy.  The  fact  of  taking  the  key  is  adduced  to 
prove  the  tenancy  that  subsisted  between  the  voter  and 
his  landlord ;  for  any  other  purpose  it  were  idle  to  examine 
respecting  that  fact.  But  the  fact  of  the  tenancy  is  qaite 
a  distinct  fact  from  the  particular  transaction  of  which 
the  declaration  formed  part.  Besides  that  of  the  bet  of 
tenancy  there  may  be  other  and  better  evidence,  that  of 
the  landlord  himself.  The  evidence  of  the  voter  himself 
respecting  the  tenancy  could  not  be  received  in  support 
of  his  vote;  much  less  can  it  be  received  by  transmission 
through  the  memory  of  a  third  person. 

The  Committee  decided  that  the  question  could  not  be 
put 


March  23. 

Bating  suf- 
ficient to 
prove  that 
the  voter 
occupied 
the  premises 
at  tne  time 
of  registra- 
tion. 


EDWARD  HORSMAN'S  CASE. 

Registered  for  a  house,  Wigan  Lane.  A  witness,  named 
Hurst,  stated,  that  at  Easter,  1841,  he  took  the  house  of 
the  voter,  and  paid  him  rent  up  to  the  12th  of  May,  when 
the  voter's  tenancy  expired :  after  which,  Hurst  continued 
in  possession,  with  the  consent  of  the  landlord,  and  was  in 
occupation  of  the  house  at  the  time  of  the  election. 

It  appeared  that  the  voter  was  rated  for  the  house  ia 
the  rates  of  March  and  September,  1840.  There  was  no 
other  proof  given  of  the  occupation  of  the  premises  by 
the  voter  at  the  time  of  the  registration. 

The  vote  was  struck  off. 


March  24. 


ROBERT  JUMPS  CASE. 

The  voter  was  registered  for  a  house  in  Wigan  Lane, 
which  he  occupied  as  tenant  from  year  to  year.  In  No- 
vember, 1840,  he  was  committed  to  prison.     "While  h^ 


Vote  struck 
off,  where 
the  voter's 
occupation 
was  termi- 
nated by  a 
dispossession  involuntary  on  his  part* 
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nras  in  prison,  the  landlord's  agent  having  obtained  the  184^. 
iroter's  key  without  his  consent,  took  possession  of  the 
premisesj  placed  bailiffs  in  the  housoi  and  seized  and  sold 
iie  goods  for  the  rent  that  was  in  arrear,  and  sent  work- 
sien  in  to  do  repairs,  but  gave  the  voter  no  notice  to  quit, 
Qor  received  any  from  him.  In  the  December  following, 
another  tenant  went  into  the  house,  and  was  in  occupation 
of  it  at  the  time  of  the  electbn.  When  the  voter  was 
aequitted  and  came  out  of  prison,  he  did  not  make  any 
daim  to  the  possession  of  the  house. 

Mr.  Slade,  against  the  vote. — It  is  clear  that  the  voter 
wu  not  in  actual  occupation  at  the  time  of  the  election, 
isd  the  occupation  of  the  party  who  succeeded  him,  being 
without  the  consent  or  knowledge  of  the  voter,  cannot 
be  considered  as  constructively  his  occupation.  Besides, 
whatever  the  nature  of  the  transaction  by  which  he  was 
dispossessed,  the  voter,  not  having  claimed  the  possession 
when  released  from  prison,  must  be  taken  to  have  acqui- 
esced. 

Mr.  Talboi,  in  support  of  the  vote. — Not  only  is  there 
DO  evidence  that  the  tenancy  was  put  an  end  to,  no  notice 
having  been  given  on  either  part;  but  it  appears  that  the 
voter  was  dbpossessed  against  his  will  and  by  fraud,  after 
hanng  been  tenant  from  year  to  year  for  several  years. 
And  though  it  must  be  admitted  that  the  mere  continuance 
of  tenancy  is  not  sufficient,  assuming  that  Milligan's  case 
ttid  Hood's  case  are  overruled  by  a  former  decision  of 
^is  Committee  (1);  yet  the  voter  having  been  dispossessed 
by  gross  fraud,  the  possession  thus  fraudulently  obtained, 
^  the  occupation  under  it,  cannot  be  recognized:  even 
^ugh  the  voter  never  made  claim,  to  recover  the  fag  end 
^^  tenancy  from  year  to  year. 
Vote  struck  off. 

(1)  Kirby'i  can,  arnU,  p.  140. 

l2 
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1842. 
EDWARD  JONES'S  CASE. 

Th*"^  ter  "^^^  ^^*^^  ^^^  registered  for  a  "  House^  Market  Place." 

wai  held  to  The  premises,  which  he  occupied,  consisted  of  a  house 

to  occupy  ^^^  shop,  occupied  together,  but  separate  buildings,  and 

the  pre-  ^^  opposite  sides  of  the  street.     The  voter  was  rated  for 

dpallyopoD  both  the  house  and  shop,  in  the  rates  of  March  and  Sep- 

itancethat  tember,  1840.     In  November,  1840^  Swift  succeeded  him 

cetsedtobe  '^  ^^®  shop,  and  was  rated  for  it  in  March,  1841,  but  did 

rated  in  re-  not  occupy  the  house,  which  was  entered  as  **  empty"  in 

wOCvC  Of 

them.  the  rate  book  of  March,  1841.     In  May,  1841,  Birch  suc- 

ceeded Swift  in  the  shop,  and  on  the  14th  of  July,  1841, 
took  the  house,  and  went  into  it,  and  was  rated  for  both 
house  and  shop  in  the  rate  of  October,  1841.  There  was 
also  evidence,  though  not  of  a  very  satisfactory  character, 
that  the  house  was  empty  from  November,  1840,  to  the 
time  of  the  election. 

Mr.  Hildt/ard,  against  the  vote. — Horsman's  case  (1) 
was  decided  upon  no  other  proof  of  occupation,  at  the 
time  of  registration,  than  the  entry  in  the  rate-book.  In 
a  similar  manner,  the  circumstance  of  the  voter  not  being 
upon  the  rate  at  the  time  of  the  election,  though  not  con- 
clusive proof  of  the  fact  of  non-occupation,  nevertheless 
affords  a  strong  presumption,  that  he  did  not  occupy.  And 
here  the  presumption  is  confirmed  by  other  evidence. 

Mr.  SladCf  in  support  of  the  vote. — The  voter  has  been 
clearly  shown  to  have  been  in  occupation  of  the  whole  of 
the  premises,  at  the  time  of  registration :  but  it  does  not 
appear  that  he  had  given  up  possession  of  the  house,  nor^ 
except  from  the  rate-book,  that  he  had  ceased  to  occupy 
it,  at  the  time  of  the  election.  The  occupation  of  the 
shop  by  Swift  cannot  apply  constructively  to  the  house, 
as  they  are  entirely  distinct  buildings,  separately  rated : 
and  the  same  remark  applies  to  the  third  tenant,  Bircbi 

(^])  Ante,  p.  146. 
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hose  occupation  of  the  bouse  did  not  commence  till  a      184S. 
irtnight  after  the  election.  • 

The  Committee,  having  deUberatedi  decided  that  the 
ote  should  be  struck  off  the  poll. 


THOMAS  LYON'S  CASE.  March  u. 

The  landlord  of  the  premises,  constituting  the  qualifica-  Crois-eia« 
ion,  having  been  called  by  the  petitioners,  and  examined,  •  witneM  at 
»  prove  that  the  voter  quitted  the  premises,  and  another  ma"e^*^an 
person  came  into  occupation  of  them,  between  the  regis-  ^^"^  immf 
iration  and   election ;   Mr.  Hildyard  said,  that  he  was  fore  the 
instructed  that  this  witness  had  the  power  of  giving  mate-    '^"■"^'^•* 
rial  testimony  as  to  other  matters  relating  to  the  election; 
and  under  these  circumstances,  instead  of  inconveniently 
mixing  up  the  two  parts  of  the  case,  it  was  the  practice  to 
claim,  and  he  now  claimed,  the  right  to  cross-examine  the 
witness  at  a  future  stage  of  the  inquiry.    He  referred  to 
^tSt.Albaris  ca8e{\\  where  the  town  clerk  having  been 
called  to  prove  the  authenticity  of  the  poll-books,  and  an 
objection  being  taken  to  his  being  then  cross-examined 
on  other  matters,  it  was  arranged,  by  an  understanding 
between  counsel,  to  which  the  Committee  assented,  that 
the  witness  should  be  called  again  at  a  subsequent  period, 
by  the  party  who  originally  called  him,  so  as  to  give  the 
^er  party  an  opportunity  of  cross-examining  him  gene- 
rany(2). 

Mr.  Slade  objected  to  the  right  of  cross-examination 
^^laimed,  as  it  was  not  proposed  to  examine  the  witness  to 
c^it,  but  with  a  view  to  evidence  that  might  be  available 


0}  1841,  Prioted  Minntes,  p.  4. 

{})  Iq  the  WaUall  cote,  1841,  Printed  Minutes,  p.  102,  the  counsel  for  the 
P^tioner  made  a  similar  application,  to  be  allowed  to  postpone  the  cross-eza- 
^^Hon  of  the  witness  who  had  produced  the  poll,  but  the  Committee  refused 
*«»pplicauon. 
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184S.  in  a  part  of  the  inquiry  distinct  from  that  at  present  under 
investigation.  He  referred  to  JVardle^s  case{l\  where 
the  admissions,  that  were  used  against  him,  had  come  out 
in  a  cross-examination,  the  object  of  which  was  to  discredit 
the  witness;  and  to  UnswortKs  ca^e (2),  where  a  cross- 
examination  was  not  permitted  as  to  matters  relating  to 
another  vote ;  and  asked,  whether  this  witness  was  to  be 
kept  in  town  at  the  expense  of  the  petitioners. 

Mr.  Hildyard. — According  to  the  practice  in  the  courts 
of  law,  a  witness  may  be  cross-examined  as  to  any  matter 
relative  to  the  subject  of  the  investigation.     But  in  inqui- 
ries before  Election  Committees,   the  greatest  inconve- 
nience would  ensue,  if  it  was  permitted  to  cross-examine 
as  to  a  part  of  the  case  that  might  never  come  in  issue. 
If  this  witness  were  now  allowed  to  go  down  without 
having  been  cross-examined,  he  must  be  called  again  as 
the  witness  of  the  sitting  members.     In  order,  therefore, 
that  they  might  not  be  deprived  of  their  undoubted  right 
to  cross-examine  him,  this  application  was  made  to  be 
allowed  to  cross-examine  him  hereafter.     They  would  un- 
dertake that  he  should  be  produced  at  their  own  expense, 
and  only  contended  for  the  right  to  cross-examine  him, 
when  he  should  appear  again. 

The  Committee  declined  to  give  any  opinion  on  the 
point,  till  it  should  actually  arise  and  call  for  their  deter- 
mination. • 

The  witness  was  afterwards  examined  in  another  case, 
when  Mr.  Hildyard  again  claimed  the  right  of  cross- 
examining  him  as  to  other  matters  at  a  future  time;  bnt 
eventually  no  opportunity  arose  of  actually  asserting  the 
right  (3). 

(1)  Antt,  p.  139.  (2)  Ante,  p.  140. 

(3)  See  Droitvoieh  cau,  K.  &  O.  55. 
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184«. 


GEORGE  THRUSH'S  CASE. 


The  voter  was  registered  for  a  "  House,  Mitigate ;"  Mttreh  26. 
and  was  objected  to,  as  having  ceased  to  occupy  the  pre-  having  been 

mises  since  the  registration.  rated  for  the 

°  regiitered 

It  appeared  from  the  rate  book,  that  the  voter  was  premises  in 

rated  for  a  house  in  the  Millgate,  and  paid  the  rates,  in  diately  pre-* 
March  and  September,  1840,  and  March,  1841 ;  that  in  S^'^n^*^* 
the  rate  of  October,  1841,  he  was  rated  for  a  house  in  and  having 

paid  that 

the  Wiend,  the  house  in  the  Millgate,  for  which  he  was  rate,  the 
before  rated,  being  then  empty.  ref^*  to* 

The  only  other  evidence  was  that  of  a  publican  at  *^"*^«  **>« 

•^  *^  vote  on  upon 

Wigan,  who  stated  that  the  voter  left  the  one  house  and  evidence  of 
went  to  the  other,  before  May,  1841 ;  that  two  persons,  nationof  the 
named  Bond  and   Seddon,  were   the  landlords  of  the  ^^''eTb^S 
house  in  the  Millgate ;  that  about  June  a  settlement  took  «ngJe  wit, 
place,  at  his  public  house,  between  Bond  and  the  voter,  only  casual 
when  the  voter  paid  over  to  Bond  a  balance  for  dilapida-  becoming 
tions,  and  delivered  the  key  of  the  house  to  Bond  ;  that  JJU^^JJ*^ 
the  witness  went  over  the  house  with  Bond  before  the  fact, 
election,  and  found  the  house  empty. 

Mr.  Hildyard,  against  the  vote,  insisted  upon  the  fact 
of  the  settlement  as  to  the  sum  due  for  repairs,  as  the 
most  conclusive  evidence,  that  could  be  adduced,  of  the 
termination  of  the  tenancy. 

Mr.  Cockburn,  in  support  of  the  vote,  contended  that 
there  was  no  evidence  sufficient  to  show  satisfactorily  that 
the  voter  who  had  paid  the  rate  of  March,  1841,  had 
^ased  to  occupy  at  the  time  of  the  election ;  that  the 
ohjecting  party  should  have  made  out  their  case  affirma- 
tively, which  they  had  not  done  ;  and  remarked  upon  the 
Unsatisfactory  testimony  of  the  only  witness,  and  that 
neither  of  the  landlords  had  been  called. 

The  Committee,  afler  deliberation,  decided  that  the 
vote  was  good. 
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1842. 
Marches  PETER  LATHAM'S  CASE. 

The"voter         The  voter  was  registered  for  a  "  House,  Mitigate." 
from  iih^  At  the  time  of  the  registration,  the  voter  resided  in  the 

bouse  for  house,  and  carried  on  the  business  of  a  cabinet-maker 
was  regis-  there,  having  a  show-room  for  the  purpose  on  thefifst 
ing!how^^'  floor.  His  son,  Cowley  Latham,  who  was  a  surgeon, 
ever,  some  lived  with  him,  and  had  a  surgery  on  the  ground  floor, 
tDd  other  and  his  name  on  a  brass  plate  on  the  house-door.  Tiie 
SSeSog  * '  voter's  name,  likewise,  ^'  P.  Latham,  Cabinet-maker," 
iilTtn*^*'  ^*®  ^"  another  plate  on  the  door.  Two  daughters  of  the 
and  con-  voter  also  lived  with  him  there.  In  May,  1841,  the  voter 
be  rated  and  took  a  smaller  house  in  Water  Hayes,  another  part  of  tbe 
it^hh^Ln'  tow">  ^^^9  about  the  middle  of  June,  went  into  it,  remov- 
and  daugh-  5ng  thither  the  greater  part  of  his  household  furniture, 
had  previ'  but  leaving  behind,  in  the  house  in  Millgate,  some  articles 
with^him  ^^  household  furniture,  and  of  his  stock  in  trade.  0)W- 
timied^t^""  '^^  Latham  continued  to  live  in  the  house  in  Millgate. 
reside  in  the  And  some  of  the  household  furniture  left  there  was  pur- 
that  the  '  chased  by  him  :  the  rest  remained  the  property  of  tbe 
conUnue^o^  voter,  and  was  in  the  house  at  the  time  of  the  election. 

occupy  the  About  the  time  of  the  removal  to  Water  Hayes,  the  voter 
premises  so  i  ,  .  i  .        i       . 

as  to  be  en-  gave  up  the  cabmet-making  busmess,  and  became  book- 
vote.  ^       keeper  to  another  son,  at  a  foundry.     But  the  voter  kept 
the  key  of  the  show-room  where  the  remaining  stock  was, 
and  occasionally  brought  customers  to  view  it,  till  it  was 
gradually  sold  off.     One  of  the  daughters  went  with  her 
father  to  Water  Hayes ;  the  other  continued  to  live  in  the 
Millgate  house,  till  Cowley  Latham  married,  in  August, 
1841,  and  then  she  went  to  live  with  her  father  at  Water 
Hayes.     After  his  removal  to  Water  Hayes,  the  voter 
slept  occasionally  at  the  house  in  Millgate,  and  also  slept 
there  for  the  week  previous  to  the  election.     There  was 
contradictory  evidence  as  to  the  quantity  and  description 
of  the  goods,  which  the  voter  left  in  the  house,  and  which 
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remained  till  after  the  election  ;  and  also  respecting  the  1842. 
time,  when  the  plate  with  the  voter's  name  was  removed 
from  the  door^  and  when  he  entered  upon  his  new  em- 
ployment of  book-keeper ;  the  witnesses  on  the  one  side, 
stating  those  circumstances  to  have  taken  place  before  the 
election^  and  those  on  the  other  side,  not  till  after  the 
election. 

The  house  in  Millgate  was  rented  of  the  head  master 
of  the  Grammar  School :  the  voter  paid  rent  for  it,  up  to 
tbeS4th  of  December,  1841,  to  Hickman,  who  held  that 
situation  up  to  that  time,  and  who,  upon  resigning,  gave 
the  voter  notice  of  the  consequent  termination  of  the 
tenancy.  By  agreement  with  Snowdon,  Hickman's  suc- 
cessor, Cowley  Latham  became  tenant  of  the  house  in 
Millgate,  from  the  24th  December,  1841. 

The  voter  was  rated  for  the  house  in  Millgate,  in  all 
the  rates,  from  March,  1840,  to.  October,  1841,  inclusive. 
Cowley  Latham  paid  the  rate  of  October,  1841  ;  but  the 
overseer  gave  a  receipt  for  it  in  the  voter's  name,  as  he 
was  the  person  whose  name  appeared  in  the  rate-book. 
The  previous  rates  were  paid  by  the  voter  himself.  In 
the  rate  of  October,  1841,  the  voter  was  also  rated  for 
the  bouse  in  Water  Hayes. 

The  voter  was  objected  to  at  the  registration  in  1841, 
bat  his  name  was  retained  upon  the  register  of  that  year, 
for  the  house  in  Millgate. 

Mr.  Cockbum,  in  support  of  the  vote. — The  question 
to  be  decided  in  this  case,  is,  whether  the  occupation  of 
these  premises  by  the  voter's  son  was  a  substantive  occu- 
pation, successive  to  the  voter's  occupation,  or  whether, 
after  the  voter  had  gone  into  the  other  house,  the  son 
remained  in  them  with  a  subordinate  occupation,  which 
was  in  fact  the  occupation  of  the  voter.     The  decision 
will  turn  in  a  great  measure  upon  the  construction  of  the 
word  "  occupy  "  in  the  27th  section  of  the  Reform  Act. 
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1843.  In  MiUigatCs  case  (1),  it  seems  to  have  been  considered^ 
that,  so  long  as  the  voter  continued  liable  to  the  rent,  and 
retained  the  right  and  the  power  of  resuming,  at  any  time, 
the  actual  occupation,  though  he  left  no  furniture  in  the 
house,  nor  any  one  living  in  it,  there  was  a  sufficient 
occupation  to  preserve  the  right  of  voting.  It  is  unne- 
cessary for  our  present  purpose  to  go  to  that  length ;  it  is 
sufficient  to  contend,  that  if  the  Mabilities  of  the  tenancy 
and  the  right  to  occupy  continue,  an  actual  personal  occu- 
pation by  the  voter  himself  is  not  required. 

In  Reg.  v.  St.  Mary,  Kaletidar  (2),  where  the  pauper, 
before  the  end  of  the  year,  quitted  the  premises  with  hu 
family,  locked  up  the  house,  leaving  only  some  few  of  his 
things  in  it,  and  tendered  the  key  to  his  landlady,  who 
however  refused  to  accept  it  till  the  end  of  the  year,  when 
he  gave  it  up,  and  paid  the  full  rent ;  it  was  held  that 
this  was  a  sufficient  occupation  for  a  year  to  gain  a  settle- 
ment under  the  9  Geo.  4,  c.  57,  s.  2.     In  the  argument 
on   that  case.  Rex  v.  Ditcheai{S)  having  been  cited, 
where  Littledale,  J.  said,  "  In  order  to  occupy,  a  party 
must  be  personally  resident  by  himself  or  his  family;" 
Lord  Denman  remarked,  "  It  cannot  have  been  meant 
that  no  occupation  could  take  place  without  a  personal 
residence.     A  man   might  occupy  by  bales   of  goods.*' 
And  Coleridge,  J.  said,  "  Suppose  he  had  gone  away, 
without  any  animus  revertendi,  but  had  left  a  person  upon 
the  premises;  would  not  that  have  been  an  occupation? 
And  if  so,  may  he  not  occupy  in  the  same  manner  by  his 
goods  ?  "     It  appears,  therefore,  according  to  the  opinions 
expressed  by  the  judges  in  this  case,  that  a  man,  though 
not  himself  resident  in  his  house,  may  have  occupation  of 
it,  not  only  by  his  family  and  servants,  but  also  by  goods, 
or  furniture,  left  in  the  house  ;  and  that,  if  he  has  poiestas 

(1)  Wigan,  F.  &c  F.  687.  (2)  9  Ad.  &  El.  626 ;  1  Per.  &  D.  497. 

(3)  9  B.  6c  C.  176. 
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revertendi,  the  anhnus  reveriendi  is  not  material,  with  a  184S. 
Ticw  to  the  continuance  of  his  occupation.  And  that  was 
a  much  stronger  case  than  the  present,  as  the  house  was 
locked  up,  and  left  altogether.  It  was  decided,  it  is  true, 
with  reference  to  the  provisions  of  a  particular  statute. 
Bnt  if  this  construction  of  the  word  "  occupy  ^  would 
satisfy  the  terms  of  the  Settlement  Act,  which  imposes  the 
liability  to  the  local  burthens  upon  property,  may  it  not 
with  equal,  if  not  with  greater  reason,  be  applied  to  the 
language  of  the  statute,  by  which  the  elective  rights  are 
conferred  and  annexed  to  that  liability  ?  The  one  statute 
should  be  construed  with  at  least  as  much  liberality  as  the 
other.  If,  then,  we  apply  these  principles  to  the  facts  of 
the  present  case,  we  shall  find  that  the  voter,  at  the  time 
of  the  election,  fulfilled  all  the  conditions  requisite  to  con- 
stitute occupation  under  the  Reform  Act. 

In  the  first  place,  he  continued  to  be  tenant,  and  subject 
to  the  liabilities  of  the  tenancy.  He  paid  the  rent  for  the 
premises  up  to  Christmas,  1841,  and  was  rated  in  the 
October  rate  in  that  year ;  and  though  the  son  paid  that 
ntte,  yet  the  receipt  for  it  was  in  the  voter's  name. 

2.  The  voter  continued  to  occupy  by  part  of  his  family, 
his  son  and  his  daughter,  who  remained  in  the  house. 
The  son  had  been  living  there  as  a  subordinate  member 
of  his  father's  family,  and  continued  to  do  so  after  his 
Other's  removal  to  the  other  house.  The  daughter  also 
remains  as  a  part  of  her  father's  family,  and  when  her 
brother  marries,  leaves  him,  and  goes  to  live  with  her 
ftther  again.  It  is  not  material  to  inquire,  whether  the 
son  was  dependent  upon  his  father  for  his  daily  support, 
hut  in  what  character  he  occupied  the  premises  after  his 
father's  removal.  The  son  did  not  himself  become  tenant 
till  after  Christmas,  1841.  In  the  mean  time  he  was  not 
undertenant  of  his  father,  nor  paid  him  any  rent.  The 
father  continued  the  bona  fide  tenant. 
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1842.  If  the  father  had  chosen  to  resume  the  actual  occupa- 
tion^ it  is  clear  that  the  son  could  not  have  prevented 
him  from  returning,  or  resisted  him  in  turning  him  out. 
Nothing  had  happened  that  could  give  the  son  the  rights 
of  an  occupier,  or  deprive  the  father  of  them.  If  the  voter 
had  left  servants  in  the  house,  their  occupation  would 
have  been  his  occupation ;  and  shall  he  be  placed  in  a 
worse  situation  because,  instead  of  leaving  servants  onljj 
he  has  left  part  of  his  family  ? 

3.  But,  besides  these  members  of  his  family  who  coo« 
tinned  to  live  in  the  house,  the  voter  left  there  furniture 
and  goods ;  and  though  the  witnesses  differ  with  respect 
to  the  quantity  that  was  left,  yet  they  all  agree  that  some 
remained  till  after  the  election.  There  is  also  contra- 
dictory evidence  as  to  the  time  when  the  door-plate  vith 
the  voter's  name  was  removed.  But  both  his  son  and 
daughter  concur  in  stating,  against  the  testimony  of  a 
single  witness  on  the  other  side,  that  it  remained  at  any 
rate  after  the  election,  probably  till  the  marriage  of  the 
son. 

4.  And  not  only  did  he  thus  occupy  constructively  by 
his  family  and  goods;  but  retaining,  as  tenant,  the  right  to 
occupy,  he  exercised  that  right  by  occasionally  sleeping 
in  the  house.  Although  this  might  be  done  for  the  ex- 
press purpose  of  keeping  up  the  right  to  vote,  that  ci^ 
cumstance  will  not  affect  the  case.  There  was  nothing 
colourable  in  this  temporary  resumption  of  the  personal 
occupation.  He  had  an  undoubted  right  to  be  there, 
being  at  the  time  the  responsible  tenant  and  the  bon& 

jide  occupier  of  the  house;  liable  to  the  burthens,  and 
entitled  to  the  rights,  annexed  to  that  tenancy  and  occu- 
pation. It  appears,  moreover,  that  the  voter  was  objected 
to  before  the  revising  barrister  at  the  last  registration, 
and  yet  his  name  appears  upon  the  present  register  for 
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thb  same  house.  It  has  been  suggested,  that  he  may  184@. 
have  been  registered  in  respect  of  the  successive  occupa- 
tion  of  the  houses  in  Millgate  and  Water  Hayes ;  but  the 
qaalification  inserted  was  the  house  in  Millgate:  and  the 
method  pursued  in  a  case  of  successive  occupation  would 
have  been,  to  enter  upon  the  register  the  premises  last 
occupied  in  succession. 

Mr.  Hildyardy  against  the  vote. — MilligavLS  case{\\ 
as  well  as  HootTs  case  {2\  having  been  cited  in  Kirby's 
cate{3)f  must  be  considered  to  have  been  overruled  by 
the  decision  of  the  Committee  in  that  case ;  and  there- 
fore cannot  be  used  as  authorities  in  support  of  the  propo- 
sition, that  the   mere  continuance    of   the  incidents  of 
tenancy  and  the  right  to  occupy,  unaccompanied  by  any 
occupation  in  fact,  is  sufficient  to  sustain  the  vote.     But, 
supposing  it  to  be  satisfactorily  proved,  that  the  father 
continued  to  be  tenant  till  the  end  of  1841,  is  the  repre- 
sentation of  the  case,  put  forward  on  the  other  side,  con- 
sistent with  the  circumstances  and  relative  positions  of 
these  parties :  the  son,  evidently  in  a  superior  condition 
of  life  to  the  father,  who  is  obliged  to  give  up  his  busi- 
ness, accepts  the  humble  occupation  of  book-keeper  to  his 
other  son,  and  removes  into  a  smaller  house.     Is  it  pro- 
bable, that,  under  these  circumstances,  the  father  made 
a  present  to  the  son  of  the  larger  house,  which  he  had 
hitherto  been  occupying  ?     Is  it  not  more  probable,  that 
the  son  was  in  fact  undertenant  of  the  father,  and  that  the 
rent  which  in  December,  1841,  was  paid  by  the  hand  of 
the  daughter,  was,  like  the  rate  of  October,   in  reaHty 
paid  with  the  money  of  the  son  ?     The  fact  of  the  pay- 
ment by  the  son  of  the  rate  of  October,  1841,  to  which 
lie  was  not  liable  on  the  rate  books,  serves  to  show  the 

(1)  Wigan,  F.  &  F.  687.  (2)  Kingtlon-upon-HuU,  K.  &  O.  428. 

(3)  AnU,  p.  140. 
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1842.  complete  manner  in  which  his  father  had  made  OYer  tlu 
house  to  him.  The  circumstances  of  the  case  are  there- 
fore more  consbtent  with  the  supposition  of  a  substaDti?( 
occupation  by  the  son  in  his  own  right,  than  with  that  oi 
a  subordinate  occupation  under  his  father.  And,  witb 
regard  to  the  furniture  and  stock  said  to  have  been  leftio 
the  house,  the  evidence  is  altogether  contradictory  and 
defective.  According  to  one  vntness,  the  articles  of  the 
stock  that  remained  were  of  the  most  insignificant  de- 
scription ;  and  even  the  son  and  the  daughter  are  utterly 
at  variance  with  respect  to  the  nature  and  value  of  the 
property  left  by  the  voter  in  the  house.  Neither  the  son 
nor  daughter  speak  with  certainty  as  to  the  time  when  the 
door-plate  was  removed  ;  but,  on  the  other  hand,  there  is 
direct  and  positive  testimony,  strongly  confirmed  by  the 
intrinsic  probability  of  the  fact  itself,  that  it  was  taken  o0 
at  the  time  when  the  voter  removed  to  Water  Hayes.  It 
does  not  appear,  that  the  voter  slept  in  the  house  aftei 
the  election:  the  fair  inference  therefore  is,  that  tbe 
sleeping  there  before  the  election  was  for  the  purpose  oi 
acquiring  a  colourable  occupation.  It  will  not  be  pr& 
tended,  that  anything  that  took  place  at  the  regbtratioi 
in  1841,  can  in  the  slightest  degree  affect  the  merits  of  tb( 
present  case.  And  it  does  not  appear  that,  on  that  occt 
sion,  any  witnesses  were  examined :  the  name  may  bav< 
been  retained  on  the  exparte  statement  of  the  voter  bias 
self,  and  it  was  probably  felt  that  the  motive  for  persever 
ing  in  the  objection  was  in  fact  removed,  by  the  votei 
having  ceased  in  any  manner  to  occupy  the  premises. 
Vote  struck  off. 


Adjonni-  In  this  case,  after  the  evidence  in  support  of  the 
tbe  case,  objection  to  the  vote  had  been  partly  gone  into,  Mr* 
fTiinf^^   Cocit6«ns  appUed  for  an  adjournment  till  Mr.  Cowley 
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Latham,  whose  evidence  was  most  material  to  explain  the     1842 
drcumstances  of  the  case,  arrived  in  town.     He  had  been  affbrdiDg 
here,  having  been  summoned  by  the  parties  on  the  other  ^^  {Je'iT 
side,  but  had  been  sent  away  again  by  them.  tendance  of 

Mr.  Hildyard. — An  application  of  this  kind  ought  to  witoest.  re- 
have  been  made  at  the  commencement  of  the  case.     The  ih«  case  bad 
petitioners  should  have  served  the  witness  with  a  warrant  J??V^^^ 
when  he  was  m  town,  and  not  taken  the  chance  of  his 
being  kept  here  at  our  expense. 

The  Committee  refused  the  application  for  an  adjouru- 
meDt. 

Mmreh  29. 

At  the  commencement  of  the  day's  proceedings,  Mr.  la  a  icni. 
Skde  stated  to  the  Committee,  that,  according  to  the  ciusofob- 
nsual  practice  in  cases  of  scrutiny,  the  parties  had  each  |®^be°ex -" 
day  interchanged  lists  of  the  voters,  with  whose  cases  it  hausted 

before  an- 

was  next  intended  to  proceed ;  that  the  other  party,  so  other  is  pro- 
late as  ten  o'clock  on  the  preceding  evening,  had  sent  in  ^%^x.  the  ' 
I  new  list,  withdrawing  names  that  were  in  the  list  already  !^*?^  ^' 
iurnished,  and  substituting  new  names  for  them :  he  there-  exchanged 
fore  applied  to  the  Committee,  to  express  an  opinion,  that  parties  are 
it  would  be  convenient  and  reasonable  for  the  parties  to  "^^ji^^ 
adhere  to  the  lists,  when  once  sent  in.  beyond  the 

day. 

Mr.  Hildyard  protested  against  being  bound  by  the 
lists  beyond  the  day.  The  only  rule  laid  down  by  the 
C<»nmittee  was,  that  one  class  of  objections  should  be  ex- 
baosted  before  another  was  gone  into  (1). 

The  Chairman  said,  that  this  being  only  a  matter  of 
arrangement  between  the  parties  for  their  mutual  conveni- 
ence, the  Committee  declined  to  interfere. 

(1)  The  Committee  had  passed  a  preliminary  resolution  to  that  effsct. 
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1812. 


„    ,,„  THOMAS  BARTON'S  CASE. 

March  29. 

A  voter.  The  voter  was  registered  for  a  "  House."   The 

registered^  which  he  occupied  consisted  of  a  public  house 
"^ House  "  other  building,  originally  a  slaughter-house,  but  < 
and  occupy-  by  the  voter  into  a  joiner's  shop.     Between  the 

log  premises 

coosistiogof  tion  and  election  the  voter  left  the  public  hou 

another  ^°    passcd  into  the  occupation  of  another  tenant,  bul 

seMrate       j^g  joiner's  shop  at  the  time  of  the  election.     It 

leaves  the     that  the  latter  was  a  distinct  building,  separated 

reuiosthe    house  by  another  house  in  the  occupation  of 

rn^ris^nor'  Person,  and  was  situated  at  the  further  end  of 

entitled  to  common  to  the  two  houses.  These  facts  beinc 
vote.  . 

the  vote  was  admitted  to  be  bad. 


March  29.  ELLIS  RIGBY'S  CASE. 

The  voter  The  Voter  was  registered  for  a  **  House,  MS 

to"avr^  It  was  proved  that,  on  the  31st  July,  1840,  he  wj 

quitted,  be-  occupation  of  a  house  in  the  Wallgate,  which  he  h 

election,  a  the  election.     It  also  appeared,  that  at  the  tine 

answering  election  he  occupied  another  house  in  the  same  st 

tiontn'th?  ^^  ^^^  "^^  appear  when  he  had  entered  upon  t 

register,  and  house. 

occupied  by         «r       »».f  f  .    •  n    t 

him  at  the         Mr.  Hildyard,  m  support  ot  the  vote,  conteni 
registraUon;  "^  '^^  description  on  the  register  applied  equal! 

but  it  ap-     the  one  which  he  had  at  the  time  of  the  electic 

peered  that, 

at  the  time    that  which  he  had  then  quitted,  it  ought  to  hi 

tion.  he  oc-  shown  that  he  could  not  have  been  registered 

cupi'edan-  former. 

other  house 

equalljr  But  the  Committee  decided  that  the  vote  was  I 

answering 

the  descnptioD ;  the  vote  was  struck  off,  without  proof  that  he  could  not  have 

^ered  for  the  latter. 
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1842. 
JOHN  BENNETT'S  CASE.  \r    V^ 

March  29. 

r.  Slade,  in  support  of  the  vote. — There  is  no  dis-  A  voter, 
as  to  the  facts  of  this  case.     The  voter  was  regis-  the  ocoim. 
for  the  Whitesmiths'  Arms  public  house,  of  which  ^.^fwf 
'as  the  owner.    After  the  registration,  he  let  it  to  premitet 
ill,  who  took  the  stock  at  a  valuation ;  and  the  voter  registration, 
to  live  at  Ince.     Gaskill  occupied  the  house  till  May,  \^l^\^^^ 
,  when  the  voter  returned  into  it,  and  continued  to  ^^M'* 

aod  occu- 
py it  from  that  time  down  to  and  after  the  election,  pies  them 

e  remains,  therefore,  only  the  dry  question  of  law,  of  theelec- 
her,  under  these  circumstances,  he  was  entitled  to  {|5!^"^,*°' 
f    The  only  part  of  the  Reform  Act,  that  admits  any  vote, 
deration  of  circumstances  affecting  the  qualification 
the  registration,  is  the  provision  respecting  the  third 
ion  that  may  be  put  at  the  poll.     Without  the  third 
ion,  all  inquiry  into  the  continuing  validity  of  the 
tered  qualification  would  have  been  excluded.     And 
?st  provided  for  ascertaining  the  continuing  validity 
e  qualification  is  this,  whether  the  voter,  at  the  time 
Uing,  can,  consistently  with  truth,  answer  the  third 
ion  ?     In  the  present  case,  there  can  be  no  doubt 
be  voter  could  truly  answer  the  third  question.     He 
at  the  time  of  the  election,  in  the  literal  terms  of  the 
section,  **  the  same  qualification  for  which  his  name 
riginally  inserted  in  the  register,"  that  is  to  say,  the 
ise"  described  in  the  register, 
irill  probably  be  argued  on  the  other  side,  that  there 
;  to  be  the  same  continuous  occupation  of  the  pre- 
,  between  the  registration  and  election,  as  is  required 
e  the  registration.     This,  however,  would  be  a  fal- 
ls inference.     It  is  clear,  that  in  many  cases  a  man 
lave  a  right  to  vote,  under  circumstances  where  he 
I  not  be  entitled  to  be  registered.     According  to  the 
construction  of  the  27th  section  of  the  Reform 

*•  1.       B«  A.  £.  C»  M 
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1842.     Act(l)^  the  occupation  of  premises  of  the  requisite  value 
constitutes  the  qualification  to  vote ;  but  the  uninterrupted 
occupation  of  them  for  the  entire  period  of  twelve  months, 
like  rating,  payment  of  rates,  &c.,  and  residenccj  does  not 
form  part  of  the  qualification  to  vote,  but  is  only  a  COD' 
dition  required  to  be  fulfilled  previously  to  registradoo. 
If  that  condition  is  fulfilled  at  the  time  of  registration,  it 
need  not  continue  to  be  fulfilled  between  that  time  and 
the  election ;  but  it  will  be  sufficient  if  the  voter  occupies 
at  the  time  of  the  election,  provided  that  the  resumption 
of  the  occupation  is  bond  fide^  and  not  merely  colourable. 
SuelVs  case^  Ipswich  (S),  is  a  direct  authority  in  our  favour. 
It  was  there  decided,  that  a  bon&  fide  occupation  of  Ae 
registered  premises,  at  the  time  of  the  election,  so  that 
the  voter  could  truly  answer  the  third  question,  was  suf- 
ficient, though  there  was  an  interruption  in  the  occupation 
between  the  registration  and  the  election. 

Mr.  Hildyardj  against  the  vote. — In  deciding  this  case, 
the  Committee  will  have  to  determine,  whether  the  voter, 
in  order  to  be  entitled  to  vote,  should  not  only  be  in  o^ 
cupation  of  the  premises  at  the  period  of  registration,  and 
on  the  day  of  the  election,  but  also  should  have  continued 
in  the  uninterrupted  occupation  of  them  during  the  in(6^ 
vening  time.  By  the  provisions  of  the  Reform  Act,  die 
occupation,  preceding  the  registration,  must  be  ati  un- 
broken occupation  for  the  whole  of  the  previous  twelve 
months;  and  even  if  there  were  no  reason  for  reqiwing 
the  observance  of  the  same  condition  up  to  the  time  of 
the  election,  it  would  seem,  in  the  absence  of  any  explicit 
directions  in  the  act,  the  most  reasonable  plan,  to  adhere 
to  the  same  rule  as  is  expressly  required  for  the  purpose 
of  registration.  But  the  truth  is,  that  a  contrary  role 
would,  in  a  material  respect,  impair  the  check  upon  ocoa- 

(1)  See  Rochutet  etue,  K.  k  O.  83.  (2)  F.  &  F.  276. 
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ikmaUiy,  which  it  is  a  principal  object  of  the  machinery     1848. 
of  the  act  to  provide.    Unless  it  were  necessary  that  the 
foter  should  continue  uninterruptedly  in  occupation  up  to 
the  day  of  the  election,  there  might,  with  an  election  im- 
mediately in  prospect,  be  a  resumption  of  the  occupation 
of  &e  prenuses  on  the  part  of  the  registered  tenant  wh6 
bad  quitted  them,  and  thus  the  danger  of  the  evil  of  oc- 
caaonaEty  would  be  incurred.     SnelTs  case,  which  has 
been  referred  to,  is  an  isolated  case;  the  point  was  there 
decided  for  the  first  time,  and  does  not  appear  to  have 
been  very  fully  or  carefully  argued.    The  Committee  will 
bave  some  hesitation,  upon  that  solitary  authority,  in 
coimng  to  a  decision  which  may  lead  to  consequences  so 
serious. 
Vote  held  good. 


JOHN  PARTS  CASE.  j^^,,,,  ^g 

The  overseers  bad  put  the  voter's  name  on  their  list  The  voter 
&r  a ''  House,  Standish  Gate.*'    The  voter  claimed  to  be  i^^uteredin 
entitled  to  be  registered  also  for  a  *'  House  and  Garden,  [^^^°^„^ 
Wigan  Lane.**     The  claim  being  allowed,  the  revising  ^aalifica- 
barrister,  instead  of  inserting  his  name  separately  for  the  entry  oa 
etch  qualification,  merely  inserted  the  additional  qualifi-  j^^fhavioff 
cation  immediately  after  the  former,  without  repeating  the  }>«e°  ^^^ 
voter's  name.     And  a  number  being  prefixed  to  each  maDoeras 
qoalification,  897  to  that  m  Standish  Gate,  and  398  to  ir^ou* 
ftat  m  Wigan  Lane,  the  entry  on  the  register  stood  ^'*/®?]^^  ^^ 

flms: —  voted,  the 

Committee 
3971     Part,  John.      I  House.  I  Sundish  Gate.  refused  to 

398  Also  House  and  Garden.    Wigan  Lane.  s^"^^  ^^ 

'  the  vote  on 

After  the  registration,  and  before  the  election,  he  ceased  fnvaUdiiy  o*f 

one  of  the 
^jfcttion ;  but  lieM,  that  it  lay  en  the  party  defending  the  vote,  to  make  out  the  other 
Jl'jJIIfication;  and  the  objection  to  the  latter  qualification  not  belonging  to  the  class  then 
^fi't  the  Committ«e»  tbe  case  was  postponed  till  it  was  brought  forward  under  a  new  class 
^otqections. 

u2 
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1840.     to  occupy  the  house  in  Standish  Gate.     On  the  puU-bouk 
his  vote  was  entered  thus: — 

397      I     Part,  John.      |     House  and  Garden.      |     Wigan  Lane. 

the  number  being  that  of  the  qualication  he  had  lost;  th( 
description  of  the  qualification,  that  of  the  qualification  b< 
retained. 

The  numbers  on  the  poll  were  in  general  identical  wid 
those  on  the  register. 

The  voter  was  objected  to  by  the  sitting  member 
under  several  classes  of  objections,  and  the  objection  U 
his  vote  was  now  brought  forward  under  the  class  o 
voters  incapacitated  by  reason  of  having  ceased  to  occup] 
the  premises  in  respect  of  which  they  were  registered.  I 
was  admitted,  on  the  other  side,  that  he  had  ceased  U 
occupy  the  house  in  Standish  Gate;  but  it  was  contendec 
by  Mr.  Slade,  that,  notwithstanding  this  admission,  th( 
voter  was  entitled  to  have  his  name  retained  on  the  pol 
in  respect  of  the  qualification  in  Wigan  Lane ;  or  at  an] 
rate,  that  the  validity  of  the  vote  could  not  be  decided  undei 
this  head,  but  its  consideration  should  be  postponed  dl 
this  class  of  objections  was  exhausted.  As  the  voter  bac 
a  double  qualification  (for  the  house  in  Standish  Gat( 
cannot  be  joined  with  the  house  in  Wigan  Lane,  as  part 
of  one  qualification  (1)},  he  was  necessarily  entered  twic< 
on  the  register;  and  this  double  entry  has  been  mos 
properly  made,  in  the  manner  the  best  adapted  to  preven 
any  ambiguity.  For  if  he  had  been  entered  separate!; 
for  each  qualification,  it  might  be  a  question,  whether  thi 
same  person  was  meant  in  both  cases,  but  an  entry  mad< 
in  this  manner  shows  on  the  face  of  it  that  the  sanv 
person  was  intended  to  be  registered  for  both  qnalifica 
tions.  Then,  it  appears  from  the  entry  on  the  poll-book 
that  he  voted  for  the  house  in  Wigan  Lane ;  for  the  de 

(1)  This  was  admitted  by  Mr.  Hildyard. 


WIGAN.  165 

scription  of  the  qualification  is  the  material  part  of  the  184S. 
entry;  the  number  is  not  material,  and  is  not  required  to 
be  entered;  and  the  accident  or  mistake  of  the  poll-clerk 
in  putting  down  a  wrong  number,  ought  not  to  prejudice 
the  voter.  But  even  supposing  that  the  entry  in  the  poll- 
book  applies  to  both  qualifications,  if  one  of  them  is  a 
subsisting  valid  qualification,  though  the  other  may  be 
lost,  the  vote  is  good,  as  he  must  be  presumed  to  have 
Toted  on  that  on  which  he  was  entitled  to  vote.  We 
admit  that  he  was  not  qualified  to  vote  for  the  house  in 
Standish  Gate;  but  it  is  not  alleged  that  he  has  ceased  to 
occupy  the  house  in  Wigan  Lane.  Any  objection,  there- 
fore, to  that  qualification  cannot  be  brought  forward 
under  the  present  head  of  objections. 

Mr.  Hildyard. — If  the  voter  were  registered  for  the 
successive  occupation  of  the  two  houses,  this  entry  on  the 
register  might  possibly  be  appropriate;  but  for  two  dif- 
ferent qualifications,  there  should  be  a  separate  entry  of 
the  name  for  each.  And  here  the  voter's  name  is  not  re- 
peated in  respect  of  that  in  Wigan  Lane.  Assuming, 
however,  that  he  was  registered  for  both  quaUfications,  the 
number  entered  on  the  poll-book  renders  it  primA  facie 
probable  that  he  voted  in  respect  of  the  house  in  Standish 
Gate ;  the  number  on  the  register  being  practically 
adopted  as  the  usual  index  of  the  qualification.  Even  if 
this  entry  arose  from  a  mistake,  the  Committee  are  not 
competent  to  correct  it(l).  And  if  any  ambiguity  arises 
from  the  apparent  reference  to  both  qualifications,  as  he 
could  not  vote  for  both,  the  onus  Ues  on  the  other  side  to 
show  for  which  he  voted.  Unless  that  be  shown,  we  con- 
tend that  the  vote  ought  to  be  struck  off,  under  the  pre- 
^nt  head  of  objection;  to  which  objection  it  is  admitted 
that  one  of  the  alleged  qualifications  is  liable. 

(1)  Killy's  cau,  Carlow,  F.  &  F.  58 ;  Wihon*i  ease,  Siirlingshiu,  ibid. 
Ml. 
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1840.        The  Committee  then  deliberated,  and  came  to  the  i 
lowing  resolution : 

"  The  qualification  in  Standish  Gate  being  admittiy 

be  bad,  it  lies  on  the  petitioners  to  show  that  the  t< 

was  qualified  to  vote  for  the  premises  in  Wigan  Lane. 

Postpone-        The  Chairman  also  explained,  that  since  the  fiirt 

mentofihe      ,..,.,  .  i.      i  i  -    * 

case.  objection  did  not  come  witbm  the  present  clags  of  ob, 

tions,  the  Committee  consented  to  postpone  it. 

The  case  was  accordingly  postponed^  and  the  sitt 
members  proceeded  with  their  objections  in  casoi 
"  Removals.'' 

Having  come  to  the  end  of  their  cases  of  this  di 
while  they  were  even  on  the  poll  with  the  petitioiM 
Mr.  Hildyard  proposed  to  proceed  with  Part's  case, 
calling  upon  the  petitioners  to  show  that  he  was  enlil 
to  vote. 

Mr.  Austin  objected  to  this  course,  as  Part's  a 
standing  as  it  now  did,  belonged  to  a  new  class  of  obj 
tions,  of  which  an  exchanged  list  had  not  been  furnish 
and  proposed  to  go  on  with  the  petitioners'  cases  of  obj 
tions  of  the  class  then  before  the  Committee. 

The  Chairman  explained,  that  the  understanding 
the  Committee,  in  coming  to  the  resolution  relative 
Part's  case,  was,  that  the  case  might  be  gone  into  at 
present  time,  if  both  parties  consented,  but  that  if  mti 
objected,  they  should  be  at  liberty  to  postpone  it. 

The  consideration  of  Part's  case,  therefoi^,  was  i 
postponed,  and  the  petitioners  proceeded  with  di 
objections  to  the  voters  for  the  sitting  members,  i 
placed  themselves  in  a  majority. 

A  new  list  of  selected  cases  of  objections  was  now  s 
in  by  the  sitting  members  to  the  petitioners,  indud 
Part's  vote,  as  objected  to  under  another  class,  wh 
contained  the  three  following  heads  of  objection  : 

Istly.  For  that  he  had  his  name  improperly  inserted 
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he  regbter,  inasmuch  as  he  was  not,  on  the  31  st  day  of     1842. 
Fuly^  1840,  in  possession  of  the  premises  described  as  his 
lualification  for  which  his  name  was  so  inserted  in  the 
uud  register. 

Sndly.  For  that  he  had  his  name  improperly  inserted 
m  the  register,  inasmuch  as  his  name  was  inserted  in  the 
mi  register  for  a  qualification  described  as  '*  House  and 
Garden,  Wigan  Lane/'  and  his  name  was  also  retained  in 
the  said  register  for  another  qualification,  described  as 
"  House,  Standish  Gate,*'  the  said  Yoter  not  having  occu- 
ped,  as  owner  or  tenant,  the  premises  comprised  in  the 
said  qualification  described  as  *'  House  and  Garden, 
^gan  Lane/'  for  twelve  Calendar  months  next  previous 
to  the  last  day  of  July,  1840. 

Srdly.  For  that  he  had  his  name  improperly  retained 
and  inserted  in  the  register,  inasmuch  as  his  name  was 
retamed  and  inserted  in  the  said  register  in  respect  of 
tvo  separate  and  distinct  qualifications. 

When  the  Committee  met  the  next  day,  Mr.  Hildyard  March  30. 
called  upon  the  petitioners,  according  to  the  resolution  of  Whether,  in 
the  Committee,  to  proceed  to  show  that  Part  was  qualified  successive 
to  vote  for  the  Wigan  Lane  property.    He  observed,  She  Mverai* 
tlttdeven  if  that  qualification  should  be  decided  to  be  P^^^jf^ 

^  ^  ^  may  be  oc- 

|ood,  there  would  still  remain  the  question,  in  respect  of  cupied  con- 
vhich  qualification  he  voted,  that,  or  the  Standish  Gate  ously  for  a' 
poperty;  and  this  question  ought  perhaps  to  be  deter-  S^°^**** 
luned  in  the  first  instance ;  he  was,  however,  willing  that 
the  whole  case  should  be  gone  into  at  once. 

Mr.  Austin  then  called  witnesses  in  support  of  the 
qualification. 

It  appeared  in  evidence,  that  the  voter,  while  he  was 
^eliding  in  Standish  Gate,  took  a  house  and  garden  in 
Wigan  Lane,  then  occupied  by  Walsh,  who  left  on  the 
13th  June,  1840,  when  the  voter  entered  into  possession. 
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1842.  In  the  course  of  that  month,  he  began  to  employ  wo 
men  in  making  considerable  additions  to  the  house 
great  part  of  which  were  finished  before  the  end  of  Ji 
but  which  were  not  completed  till  the  end  of  Octol: 
Adjoining  to  this  house,  there  was  a  cottage  occupied 
AshtoUi  and  held  under  another  landlord,  which  was  i 
taken  by  the  voter^  but  not  in  his  possession  till  the  be( 
ning  of  the  following  year,  and  which  was  subsequer 
thrown  into  the  house.  It  was  stated  by  the  workn 
employed  on  the  premises  (though  contradicted  by 
evidence  of  another  person),  that  two  of  the  voter's  i 
vants  came  into  the  house  and  slept  there  in  the  cou 
of  July.  The  voter  himself  came  to  reside  there  with 
family  in  September.  The  value  of  the  house  and  garc 
at  the  end  of  July  was  estimated  at  IS/,  a-year;  before  i 
alterations  at  6/.  or  7/.  a-year ;  the  rent  paid  by  Wal 
the  former  occupier,  was  5L  a-year  ;  the  voter  was  ra 
for  the  premises  in  Wigan  Lane,  in  the  rate  of  Septf 
ber,  1840,  upon  the  gross  estimated  rental  of  15/., 
eluding  Ashton's  cottage,  for  which  Ashton  paid  the  r 
of  3/.  10^.  a-year.  The  voter  was  rated,  in  the  rate 
March,  1840,  for  the  house  in  Standish  Gate,  and  p 
the  whole  of  that  rate.  He  paid  the  assessed  taxes 
the  house  in  Standish  Gate  for  the  half  year  ending 
5th  October,  1840,  and  was  not  assessed  in  respect  of 
house  in  Wigan  Lane  till  January,  1841. 

Mr.  Hildyard,  against  the  vote. — The  defence  of  I 
vote,  which  was  at  first  placed  on  the  ground  of  a  dou 
qualification,  is  now  shifted  to  that  of  a  successive  oc 
pation.  But  upon  the  facts,  as  they  appear  in  evidei 
can  it  be  said,  that  this  is  a  successive  occupation  wit 
the  meaning  of  the  28th  section  of  the  Reform  Act? 
successive  occupation  occurs,  where  the  voter  removes  fi 
one  10/.  house  into  another  10/.  house.  But  the  premi 
in  Standish  Gate,  and  those  in  Wigan  Lane^  are  oc 


WIGAN.  169 

pied,  not  successively,  but  contemporaneously;  a  case  184^. 
which  appears  to  be  quite  excluded  by  the  words  of  this 
part  of  the  act.  Besides,  the  Reform  Act  requires  that 
the  premises,  whether  the  same,  or  several  occupied  in 
succession,  shall  be  of  the  yearly  value  of  102.  for  the 
whole  period  of  occupation.  But  here,  for  a  certain  part 
of  the  period  of  its  occupation,  the  house  in  Wigan  Lane 
is  avowedly  defective  in  value,  and  could  only  be  sup- 
ported as  a  qualification,  by  the  aid  of  that  in  Standish 
Gite.  So  that  the  qualifying  occupation  of  the  house  in 
Wigan  Lane  would  not  be  in  succession  to  the  occupation 
of  that  in  Standish  Gate,  but  rather  to  the  joint  occupa- 
tion (if  such  an  occupation  can  for  this  purpose  be  taken 
into  account)  of  both  the  premises  combined.  But  this  is 
a  method  of  concocting  a  qualification,  utterly  inconsistent 
with  the  language  and  mtention,  not  only  of  the  28th  sec- 
tion, but  also  with  those  of  the  27th  section,  under  which 
it  can  hardly,  at  the  present  day,  be  considered  a  ques- 
tionable proposition,  indeed  it  was  virtually  assumed 
on  the  other  side  in  the  former  discussion  on  this  vote, 
that  two  or  more  houses,  &c.  cannot  be  joined  to  make 
op  the  requisite  yearly  value. 

VLr.HUdyard  then  proceeded  to  comment,  at  consi- 
derable length,  upon  the  credit  due  to  the  witnesses  who 
liid  been  called  to  prove  the  facts  of  alleged  constructive 
occupation  of  the  house  by  the  voter ;  upon  the  impro- 
bability, in  itself,  of  the  fact  of  two  servants  having  been 
put  into  the  house  in  July,  when  the  voter  himself  and 
bis  family  did  not  come  to  reside  there  till  the  middle  of 
September;  and  upon  the  unsatisfactory  nature  of  the 
evidence  respecting  the  amount  of  the  improvements 
completed  on  the  premises  before  the  end  of  July,  and 
Aeir  value  at  that  time. 

Mr.  Austin,  in  support  of  the  vote. — It  is  insisted  on 
Ae  other  side,  that,  under  the  circumstances  attending 
Ae  entries  upon  the  register  and  poll-book,  we  ought  to 
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1842.     Bbow,  first  of  aU^  on  which  qualification  thia  person  voted. 
But  this  is  a  point  that  is  not  raised  by  any  of  the  three 
objections  stated  against  the  vote.     It  ib,  moreoTcr,  i 
point  that  cannot  affect  the  case.    The  validity  of  tbe 
vote  cannot  be  affected  by  an  erroneous  entry,  on  the 
poll,  of  the  qualification  in  respect  of  which  the  vote  m 
given  (1):  an  entry  arising  in  the  present  case  most  piD- 
baUy  from  the  improper  and  iUegal  practice,  too  fire- 
quently  adopted  by  poll-clerkS|  of  askmg  a  voter,  who  is 
registered  for  more  than  one  qualification,  in  respect  of 
which  premises  he  votes.    He  votes  in  respect  of  bu 
being  on  the  register ;  and  all  that  the  returning  officer  is 
authorized  to  do,  is  to  ascertain  that  the  n^une  is  on  the 
register,  and  to  ask,  when  duly  required,  the  three  ques- 
tions prescribed  in  the  Reform  Act ;  but  no  other  qoes^ 
tions  can  or  ought  to  be  asked. 

Upon  referring  to  the  register,  it  appears  that  the  voter 
was  registered  for  a  house,  Standish  Gate,  and  also  for  a 
house  and  garden,  Wigan  Lane.  The  correct  mode  of 
entry,  in  the  case  of  a  successive  occupation,  would  have 
been,  omitting  the  description  of  the  premises  first  ocoor 
pied  by  the  voter,  to  have  inserted  only  those  which  weie 
last  occupied  by  him.  The  entry  of  the  former,  however, 
is  immaterial,  since  the  voter's  name  is  actually  upon  the 
register  for  the  premises  in  Wigan  Lane.  And  the 
question  resolves  itself  into  this;  was  the  voter's  name 
properly  inserted  in  the  register  in  respect  of  the  house  io 
Wigan  Lane  as  premises  occupied  by  him  in  succesnoo 
after  those  in  Standish  Gate?  No  objection  is  taken 
with  regard  to  the  premises  in  Standish  Gate ;  as  far  as 
that  part  of  the  qualification  is  concerned,  the  vote  is 
unassailed.  It  appears  also  that  he  continued  in  occupa- 
tion of  the  house  in  Standish  Gate,  over  the  Slst  of  July, 

(1)  Gibban't  ease,  C.  &  R.  87  ;  P.  &  K.  139  ;  and  see  WtlU't  ca$€,  Bidfwi, 
F.  U,  F.  442. 
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1840,  till  September,  when  the  whole  of  hu  family  re*     1840. 

moved  to  Wigan  Lane.    It  is  therefore  unnecessary  to 

account  for  the  ocoipation  of  the  house  in  Wigan  Lane, 

(pefore  the  latest  period  at  which  it  might  become  the  last 

Hok  of  the  successive  occupation.    And  all  that  it  will  be 

oecessaiy  to  show  is,  1.  That  there  was  a  sufficient  occup 

pation  of  the  premises  in  Wigan  liane,  previously  to  the 

Slit  July,  1840;  and,  2.  That  the  premises  in  Wigan 

Lsoe  were,  preriously  to  the  31st  July,  1840,  of  sufficient 

value  to  confer  a  qualification. 

1.  It  is  urged  on  the  other  side,  that  there  cannot  be  a 
mccessive  occupation  pf  the  several  premises,  if  both  were 
ooeopied  contemporaneously  for  any  part  of  the  time. 
But  the  true  construction  of  the  words,  "  occupied  in 
iumedi^te  succes^n,"  in  the  28th  section  of  the  Reform 
Act,  appears  to  be,  tbt^t  the  several  premises  shall  be 
occupied  uninterruptedly,  without  any  interval  of  time 
between  the  occupation  of  the  one  and  the  occupation  of 
the  other ;  and  not  that  they  may  not  be  occupied  together 
ibr  a  part  of  the  twelve  months.  This  is  the  construction 
to  which  Mr.  Elliott  inclines  in  his  Treatise  on  the  Quali- 
fications and  Registration  of  Electors  (1)^  where,  after 
obserfing  that  ''it  has  been  contended  that  the  words 
'occapied  in  immediate  succession '  have  the  effect  of 
etdoding  a  contemporaneous  occupation/'  he  adds,  *^  It 
would  rather  appear,  however,  that  the  legislature  in- 
toided,  by  the  words  'immediate  succession,'  to  imply 
nothing  more  than  that  there  should  not  be  a  break  in 
the  occupation."  And  a  similar  opinion  is  expressed  by 
Mr.  Stephens  (3). 

This  being  the  law,  what  are  the  facts  of  the  case? 
There  is  evidence  of  the  occupation  and  user  of  the  pre- 
misee  by  the  voter,  previous  to  the  31st  July,  1840,  by 
the  servants  and  workmen  whom  he  sent  in ;  of  the  old 

(1)  Page  186.  (3)  Ltw  of  Electioitt,  vol.  i.  p.  679. 


172  ELECTION  CASES. 

1842.  building,  by  his  servants;  of  the  new  building,  by 
workmen.  It  is  sufficient,  to  constitute  an  occupa 
that  the  voter  uses  the  premises  for  the  purposes  to  w 
they  are  for  the  time  being  applicable  ;  and  there  ma 
a  constructive  occupation  of  a  house  by  workmen 
ployed  upon  it  in  doing  necessary  repairs,  or  even^  as 
decided  in  the  New  Windsor  ca«^(l),  in  rebuilding 
so,  in  the  present  case,  in  building  additional  rooms 
making  other  improvements  in  it.  It  has  been  afl 
with  what  object  could  the  servants  have  been  put 
It  may,  very  probably,  have  been  for  the  express  puq 
and  perfectly  unobjectionable  and  even  praiseworthy 
pose,  of  securing  the  continuance  of  his  qualification^ 
acquiring  the  right  to  be  registered  for  his  new  faous 
Wigan  Lane:  a  right  which  has  been  affirmed  by 
decision  of  the  revising  barrister. 

2.  Upon  the  evidence  adduced,  we  contend  that ; 
proved  that  the  premises  in  Wigan  Lane  were  above 
annual  value  of  10/.  at  the  end  of  July,  1840. 

Vote  struck  off. 


March^i9.  WILLIAM  BARLOW'S  CASE. 

Whaiisiuf.      The  voter  was  registered  for  a  "  Building  and  L 

dcnce  fha't    ^irket  Bank ;"  and  was  objected  to,  as  having  ce 

the  voter      to  occupy  the  premises  at  the  time  of  the  election. 

to  occupy         Glazebrook,  being  tenant  of  a  house,  shippon,  and  f 

mfsw?"       *^  Birket  Bank,  underlet  the  shippon  and  field  (the 

mises  in  question)  to  the  voter,  who  was  a  butcher, 

who  used  the  field  for  pasturing  his  cattle.     Glazebn 

tenancy  terminated  at  Christmas,  1840,  and  he  was 

ceeded  by  Ashton,  under  an  agreement  with  the  land 

that  he  should  not  underlet,  without  the  landlord*8 

mission.     Ashton  occupied  the  house,  as  Glazebrook 

(I)  TAward  Meyriek*s  case,  K.  &  O.  153. 
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me;  and  a  neighbour  of  Ashton  stated  in  evidence,  1842. 
lat  when  Ashton  came,  the  field  was  pastured  by  his 
^wsy  and  that  Barlow's  cows  were  no  longer  there;  that 
kshton's  were  milch  cows,  and  Barlow's  dry  cows :  that 
bere  was  no  particular  mark  on  Barlow's  cows,  and  he 
lad  fresh  cows  almost  every  week;  that  he  never  saw 
Sarlow  using  the  shippon  after  Ashton  came :  that  this 
change  took  place  some  time  in  the  month  of  May,  1841. 
Ashton  had  not  applied  to  the  landlord  for  permission  to 
anderlet.  The  voter  was  rated  for  the  building  and  land 
in  the  rates  of  March  and  September,  1840 ;  and  Ashton, 
in  the  rate  of  March,  1841. 

Mr.  Austin,  against  the  vote.— -The  occupation  by  the 
voter,  as  undertenant  to  Glazebrook,  continued  till  the 
tennination  of  Glazebrook's  tenancy ;  longer,  it  could  not 
continue  in  law:  and  Ashton  had  no  power  of  under- 
letting without  his  landlord's  permission,  which  he  has 
not  applied  for.  Then  there  is  evidence  that  Ashton, 
who  lived  in  the  house,  also  occupied  the  shippon  and 
hnd  by  using  them  for  his  cattle.  The  evidence  respect- 
ing this  occupation  is  confirmed  by  the  fact  of  Ashton 
beiog  rated  for  the  whole  premises,  which  he  could  not 
be  unless  he  was  the  beneficial  occupier,  and,  indirectly, 
bjr  the  absence  of  Ashton's  testimony,  who  might  have 
disproved  thb  statement,  if  it  had  been  capable  of  dis- 
proof. 

Mr.  Hildyard,  in  support  of  the  vote. — The  evidence 
bere  given  of  the  change  of  occupation  is  less  strong  than 
hat  on  which,  in  ThrusKs  case{\\  the  vote  was  sus- 
ained.  And,  although  Ashton  would  be  liable  for  a 
(reach  of  the  agreement  not  to  underlet,  yet  that  would 
ot  affect  the  occupation  of  the  underlessee,  if  the  land- 
>ni  did  not  avail  himself  of  any  right  he  might  have  to 
j^nler. 

(1)  AnU,^.\b\. 
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184^.        Mr.  Austin.^In  Thrush's  case  the  TOter  continued  to 
be  rated  in  March,  1841 ;  but  here  the  new  occupier  is 
rated  for  the  premises  in  that  rate. 
Vote  struck  off. 


M^rchsi.  EDMUND  WHYSALL'S  CASE. 

The  Toter,  whose  real  name  was  Edmund  WhysaDyWai 
rated  in  the  name  of  Edward  Whysall.  His  name  wn 
put  into  the  overseers'  list  of  voters  as  Edward  WiswilL 
He  sent  in  a  claim  to  be  registered,  and  the  revising  btf- 
rister  accordingly  inserted  his  name  as  Eklmund  Whynli 
and  in  the  register  his  name  appeared  as  Ednrand  Why- 
sail  :  but  the  name,  "  Edward  WiswaD,*'  was  also  retaioel 
upon  the  register,  the  revising  barrister  not  thinking  Inm- 
self  authorized  to  strike  it  out. 

The  voter  was  objected  to  on  the  ground  that  he  wn 
not  duly  rated  for  the  twelve  months  previous  to  the  SM 
of  July,  1840. 
The  inser-        Mr.  Hildyard,  in  support  of  the  objection,  called  the 
Dame  in  the  oversecr,  who  produced  a  copy  of  the  list  of  persons  en- 
mide  out*"  ^^^^^  ^^  ^^^®'  published  on  the  church  door  previously  to 
by  the  over-  the  registration  in  1840.     This  copy  being  objected  to, » 
Dot  be         not  being  evidence,  and  the  overseer  (who  was  only  the 
evidence^of  assistant  oversecr)  having  stated,  that  he  had  not  the 
the  <J«cl^-  original  list,  which  had  been  kept  by  the  honorary  oftt^ 
oveneen      seers,  and  that  he  was  present,  in  the  revising  barrister^i 
delivered^    court,  when  a  printed  list  was  handed  in  to  the  barrisftf 
thereVi^     by  the  honorary  overseers,  but  could  not  say,  whether  the 
banister.      Kst  iiow  produced  was  that  which  was  so  delivered  to  At 
revising  barrister ;  the  witness  was  asked,  what  was  wA 
by  the  overseers,  when  the  document  was  handed  in  to 
the  revising  barrister.    The  question  being  objected  % 
Mr.  Hildyard  contended  that  the  list  delivered  to  the 
revising  barrister  by  the  overseers  became  the  original 
list  from  which  the  barrister  made  out  the  regbter,  the 
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uthentic  basis  on  which  the  register  was  constructed ;  and     1842. 
eing  so  delirered  by  the  overseers,  in  performance  of 
he  duty  cast  upon  them  by  the  statute,  their  statements, 
ben  and  there  made,  might  be  giren  in  evidence,  as  ex- 
rianatory  of  the  act  they  were  performing. 

Mr.  Cocibtam.— The  60th  section  of  the  Reform  Act 
fcquires  the  overseers  to  produce  their  respective  lists  be- 
Fore  the  revising  barrister,  but  it  is  no  part  of  their  duty  to 
hake  any  statement  or  declaration  respecting  them.  Their 
accompanying  statements,  therefore,  cannot  be  received 
n  eridence  as  part  of  the  official  act  in  which  they  are 
etfsged.  And  as  you  cannot  prove  indirectly  the  con- 
tents of  a  written  document,  the  contents  of  the  document 
itsdf  only  can  prove  that  the  list  delivered  to  the  revising 
htrrister  was  the  list  of  voters.  For  this  purpose  it  is 
neeeisary,  first  of  all,  to  prove  the  identity  of  the  docu- 
nent  now  produced  with  that  which  was  delivered  to  the 
Rrising  barrister;  but  that  identity  has  not  been  made  out. 

The  Committee  decided  that  the  question  could  not  be 
put 

The  overseer  then  stated,  that  he  had  received  from  The  ioser- 
Ae  honorary  overseers  a  notice  of  claim,  purporting  to  be  name  in 
gircn  by  Edmund'  Whysall,  amongst  a  number  of  others,  ^i|[-]|lJ|n2[ 
from  which,  by  their  directions,  he  made  out  a  list  of  cannot  be 
dums;  and  having  produced  a  copy  of  such  list,  he  was  the  evidence 
MLed  by  Mr.  HUdyard,  '*  Does  that  list  contain  the  ^to  ma^r 
names  of  all  the  persons  whose  names  were  sent  in  as  out  the  Hut. 
dumants?" 

Bfr.  Coekbum  objected  to  the  question. — ^Thc  witness 
cumot  be  examined  as  to  any  part  of  the  contents  of  a 
document  which  is  avowedly  a  copy  only,  the  absence  of 
the  original  not  being  accounted  for.  There  are  three 
bts  of  claims,  which  have  the  character  of  originals ;  the 
bt  made  out  by  the  overseers ;  the  list  published  on  the 
bmchdoor;  and  the  list  delivered  to  the  revising  bar- 
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1842.  rister:  one  of  these  at  least  is  the  original  list,  and  ought 
to  be  produced.  But  this  is  not  proved  to  be  any  of 
these,  nor  a  copy  of  any  of  them. 

The  Committee  held  that  the  question  could  not  be  put. 
The  inser-        Mr.  Hildyard  then  proposed,  from  the  list  signed  by 
votervfname  *^®  revising  barrister,  and  put  in  on  the  first  day,  to  show 
in  i^e  list,    that  the  voter's  name  was  therein  inserted  by  the  revising 
vising  bar-    barrister,  and  that  he  adjudicated  upon  the  case,  and    . 
coDcludve^  upon  the  point  in  question.    Before  the  revising  barrister    j 
Siat  U  was    ^"s^'^8  *  voter's  name  in  the  list,  it  is  his  duty  to  invest!-   \ 
inserted  in    gate  and  ascertain  the  fact  of  his  being  rated,  and  haviqg    ^ 
quenoe  of     paid  the  rates.    It  is,  therefore,  proved  by  this  documeot,    . 
a  claim.       ^j^^^  ^^^  revising  barrister  adjudicated  upon  those  points,    , 
having  admitted  the  voter's  claim.  ;. 

Mr.  Cockbum. — This  list,  in  which  it  appears  thit    ^ 
Edmund  WhysalFs  name  was  inserted,  does  not  proie   - 
that  it  was  inserted  in  consequence  of  a  claim :  it  does   ^ 
not  even  prove  that  he  made  a  claim,  much  less  that  the 
claim  was  properly  made.     The  argument  used  on  the   _- 
other  side  goes  to  this  length,  that  this  list  is  evidence  of  ^ 
more  than  it  contains ;  that  it  is  evidence,  not  only  of  die 
fact  of  the  name  being  in  it,  but  also  of  the  manner  in 
which  the  name  got  there ;  that  it  was  inserted  in  con- 
sequence of  a  claim.     But  there  are  other  ways  in  which    - 
the  name  may  have  been  introduced  into  the  list.    It  may 
have  been  omitted  accidentally  out  of  the  printed  list, 
and  may  have  been  supplied  by  the  overseer,  or  by  the 
revising  barrister,  and  the  party  shall  neither  have  sent 
in  a  claim,  nor  his  name  appear  in  the  list  of  claimants. 
You  cannot  travel  out  of  the  lists  and  draw  inferences  of 
facts  extrinsic  to  the  lists.     It  cannot  be  inferred,  from  an 
erasure  made  by  the  revising  barrister  in  the  list,  that  an 
objection  was  taken  before  him ;  but  in  all  cases  the  fact 
of  the  objection  having  been  taken,  must  be  otherwise 
proved  :  and  so  likewise,  from  an  insertion  of  a  name  in 
bis  band-writing,  you  cannot  infer  that  a  claim  was  made* 
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The  Camnuttee  resolved^ ''  That  the  revising  barrister's  184S. 
list  now  produced  does  not  afford  of  itself  conclusive  evi- 
dence that  the  name  of  Edmund  Whysall  was  inserted  in 
the  list  of  claims :  but  that  the  Committee  are  disposed 
to  admit  the  paper  purporting  to  be  a  notice  of  claim  by 
Edmund  WhysaD,  as  evidence  of  a  claim  on  his  part/* 

Mr.  HUdyard  then  tendered  in  evidence  the  notice  of  A  notice  of 
daim  by  Edmund  Whysall,  produced  by  the  overseer.       dilc^^^' 

Mr.  Cockbwm  objected  to  the  production  of  the  notice  *J»«"«««»nt 
of  daim.    The  Reform  Act,  sect.  47,  and  schedule  (I.)  received  in 
No.  4,  requires,  that  the  notice  shall  be  signed  by  the  withoot ' 
claimant.    The  signature  of  the  party  ought,  therefore,  S^{,^*  o*f 
to  be  proved,  before  it  can  be  produced  in  evidence.  ***«  *^^*>™- 
Unless  there  was  a  notice  of  the  claim  duly  made  in  the  though  it 
oapner  required  by  the  act,  the  revising  barrister  had  no  state"hu 
pover  to  adjudicate  upon  the  claim,  nor  consequently  has  P|^  °^ 
the  Committee  jurisdiction  to  entertain  the  present  objec- 
tioo.    The  last  resolution  of  the  Committee  involves  the 
supposition,  that  the  name  might  have  been  inserted  in 
die  register,  without  a  proper  notice  of  claim.     In  order, 
tberefore,  to  show  that  the  case  properly  came  before  the 
r     reming  barrister,  it  is  necessary  to  prove,  that  the  claim 
P     was  duly  made  by  the  person  whose  claim  it  purports  to 
f      be.    The  document  now  produced  is,  moreover,  informal 
-     •in  omitting  to  state  the  *^  place  of  abode"  of  the  party, 
and  therefore,  on  the  face  of  it,  is  not  such  a  claim  as  could 
give  the  revising  barrister  jurisdiction  in  the  matter  (1). 
;      And  it  is  produced,  not  by  the  overseers  themselves,  but 
by  the  assistant  overseer ;  in  fact,  a  person  only  employed 
as  a  collector  or  clerk  by  the  overseers. 

Mr.  Hildyard,  in  reply. — ^There  is  no  provision  in  the 
Reform  Act,  requiring  that  the  notices  of  claim  shall  be 

(\)  Flight*t  ease,  Bedford,  P.  &  K.  119;  C.&  R.  42;  and  see  Sn<nDden*$ 

em,  Ripon,   P.  &  K.  204 ;   C.  &  H.  293.  Contrh,  Coohson'$  case,  Peters- 
jW,P.&  K.  46{  C.  &  R.  32. 

TOL.  I. — B.  A.  E.  C.  N 
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184@.  produced  before  the  revising  barrister,  or  that  they  8 
be  preserved,  after  the  list  of  claimants  is  made  out 
the  overseer.  It  may  therefore  be  inferred,  thatu 
once  the  claim  is  accepted  and  recognized  by  the  o 
seer,  when  he  inserts  the  claimant's  name  in  the  list,  q 
any  rate  by  the  revising  barrister,  when  he  entertains 
adjudicates  upon  the  case,  it  is  fundus  officio^  and  < 
not  afterwards  be  made  the  subject  of  inquiry.  C 
bined,  therefore,  with  the  fact  of  the  insertion  of 
voter's  name  in  the  list  signed  by  the  revising  barrii 
this  notice  of  claim,  now  produced,  is,  we  contend,  s 
cient  evidence  that  a  claim  was  duly  made.  And  aldio 
this  notice  may  not  conform  literally  to  the  direct 
given  in  the  schedule  to  the  Reform  Act,  yet  it  is,  at 
rate,  ''  to  the  like  e£Pect,"  which  is  all  that  the  47th 
tion  requires.  That  it  is  produced  by  the  assistant  o 
seer,  cannot  found  any  objection  to  it,  since  the  chara 
of  overseer,  with  reference  to  the  provisions  of  the 
form  Act,  may,  by  the  79th  section,  be  filled  by  ^ 
persons  who  by  virtue  of  any  office  or  appointment  fi 
execute  the  duties  of  overseers  of  the  poor,  by  whatt 
name  or  title  such  persons  may  be  called." 

The  Committee  decided,  that  the  notice  of  claim 
duced  was  admissible  in  evidence. 
A  printed  The  assistant  overseer  further  stated  that  the  }k 
ibt^of  ^  claims  which  he  made  out  was  printed ;  that  he  compi 
adSS^ibie^  the  printed  list  with  the  original  list ;  that  a  copy  of 
to  show  that  list  was  published  on  the  church  door;  that  he  ' 
barrister  ad-  down  the  list  from  the  church  door  and  took  it  to 
a'^^^icular  ^^^6 ;  but,  after  search,  had  not  been  able  to  find  ei 
claim,  the    that,  or  the  ori^^inal  list ;  and  did  not  know  any  thii 

list  pro-  . 

duced  be-     the  list  which  was  produced  before  the  revising  barn 

risternot  '  He  then  produced  one  of  the  printed  lists,  which 

<!^^^for.  B^^y^^^  proposed  to  give  in  evidence :  but  this  wai 

jected  to  by  Mr.  Cockbum,  who  contendedj  that  the 
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of  claims  laid  before  the  revising  barrister  not  being  pro-     184S. 
duced,  nor  its  non-production  accounted  for,  secondary 
eYidence  of  its  contents  was  not  admissible,  for  the  pur- 
pose of  showing  that  he  adjudicated  upon  the  case. 

Mr.  Hildyard  then  called  Mr.  Ackerley,  who  stated,  Therevinng 
that  he  attended  in  the  revising  barrister's  court  in  1840,  adjTdica-' 
OD  behalf  of  the  conservative  party;    that  the  revising  ^^° JF?^ 
barrister  had  a  Hst  of  claims  before  him,  and  called  on  proved  by 
the  cases  of  the  claimants  for  his  decision,  and  among  of  the  per^^ 
them  Edmund  Whysall,  whose  name  the  revising  barrister  ,^°t^^,o°^ 
dedded  should  be  inserted  in  the  list  of  voters ;  that  the  the  claim 
wkness  resisted  WhysaU's  claim,  on  the  ground  that  he  revising 
W18  cm  the  list  already  by  the  name  of  Edward  Wiswall,    ^"^^' 
ooiess  the  latter  should  be  struck  out ;  that  he  did  not 
recollect  that  there  was  any  other  objection  taken,  nor 
that  Whysall's  qualification  was  gone  into,  but  presumed 
that  it  was,  as  it  was  his  duty  to  see  the  qualification  was 
■ade  out,  and  he  presumed  he  did  his  duty. 

Mr.  Cocibum  submitted,  that,  as  there  was  no  evidence  Ad  Elec- 
ta ahow  that  the  objection  on  the  ground  of'  want  of  mu^tee^c^- 
nrting  was  taken  before  the  revising  barrister,  the  Com-  JJIn^Jn^Jb- 
oittee,  according  to  the  established  rule  confining  the  jection  to  a 

.    ,  voter  that 

jonsdiction  of  Committees  to  objections  taken  before  the  might  have 
reriabg  barrister,  could  not  proceed  with  this  case.  and^was  mit 

Mr.  Hildyard. — The  duties  of  the  revising  barrister,  ^^\  ^' 
vith  respect  to  claimants,  are  pointed  out  by  the  50th  sec-  revising 
tioii  of  the  Reform  Act,  in  these  terms :  '*  Every  such  There  is'no 
baiiiater  shall  insert  in  such  lists  the  name  of  every  per-  f,|?''|^^*J' 
Ma  who  shall  be  proved  to  his  satisfaction  to  have  been  between 

cases  com* 

eotided  on  the  last  day  of  July  then  next  preceding  to  iog  before 
have  his  name  inserted  in  any  such  list  of  voters  for  such  bJri^ter  of 
citjr  or  borough."    The  revising  barrister  must,  therefore,  \^^^^^^l 

those  com- 
ii^  befiore  him  on  a  claim.    And  though  the  case  came  before  the  revising  barrister  on  a  claim, 
an  6b|actimi  on  the  gronnd  of  defective  rating  cannot  be  brought  before  a  Committee,  unlesi 
it  was  specifically  taken  beibie  the  revising  barrister. 

n2 
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1842.  call  upon  the  claimant,  whether  objected  to  or  not,  for  at 
least  a  primd  facie  proof  of  his  title  to  be  put  upon  the 
register.  And  in  order  to  make  out  that  prima  facie 
proof,  he  must  show  to  the  satisfaction  of  the  revising 
barrister,  that  he  is  possessed  of  the  requisite  qualifica- 
tion, and  has  fulfilled  the  conditions  of  registration  pre- 
scribed by  tlie  act ;  that  is  to  say,  in  the  case  of  the  IQt. 
householder,  that  he  has  occupied  and  been  rated  for 
the  premises  for  the  twelve  months  previous  to  the  Slst 
of  July,  and  has  paid  such  rates  and  assessed  taxes,  and 
resided  for  such  period  of  six  months,  as  is  required  by 
the  27th  section.  The  revising  barrister,  therefore,  be- 
fore he  inserts  the  claimant's  name  in  the  list,  must  come 
to  a  decision  upon  every  one  of  these  particulars,  and 
amongst  them,  that  the  claimant  had  been  duly  rated  for 
the  twelve  months  previous  to  the  31st  of  July.  And 
thus  there  must  have  been,  upon  the  very  subject  of  the 
objection  to  the  present  vote,  a  direct  adjudication  of  the 
revising  barrister,  which  will  give  jurisdiction  to  t^e  Com- 
mittee. A  doubt  has  been  entertained  by  some  revising 
barristers,  whether  an  objection  can  be  taken  to  a  claim. 
If  that  be  so,  the  circumstance  of  an  objection  not  having 
been  taken,  can  afford  no  just  ground  for  inferring  that 
there  was  no  actual  adjudication.  The  cases,  in  which 
it  has  been  required  to  be  shown  that  the  objection  was 
taken  before  the  revising  barrister,  have  principally  been 
cases  which  have  come  before  him  upon  an  objection,  and 
not  upon  a  claim.  And  there  is  this  most  material  diffis^ 
ence  between  the  cases,  that  the  objector  may  not  have 
appeared  in  support  of  the  objection,  and  the  name,  con- 
sequently, have  been  retained  upon  the  register,  without 
any  inquiry  into  the  validity  of  the  qualification :  but  in 
the  case  of  a  claim,  if  the  name  has  been  inserted  in  the 
register,  the  revising  barrister  must  have  adjudicated  upon 
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the  sufficiency  of  the  claimant's  title.    LocVs  case  (1),  in-     1842. 
deed,  was  the  case  of  a  claim,  and  it  was  there  held,  that, 
no  objection  having  been  taken  to  the  claim  before  the 
revising  barrister,  the  Committee  was  precluded  from 
hearing  any  objection  made  before  them.    But  the  cor- 
rectness of  that  decision  has  been  questioned,  both  by 
Mr.  Rogers  (S)  and  Mr.  Elliott  (S),  and  on  the  same 
ground,  namely,  *'  that  the  title  of  a  claimant,  though 
not  objected  to,  is  in  issue  before  the  barrister,,  and  ju- 
dicially decided  upon  by  him,  precisely  in  the  same  manner 
u  b  the  case  of  a  voter  objected  to."    And  in  Norris^s 
eaie(4),  where  a  voter  was  placed  upon  the  register  in 
consequence  of  a  claim,  the  Committee  inquired  into  an 
objection  to  his  vote,  without  proof  of  its  having  been 
raised  before  the  revising  barrister.    But  here  the  per- 
800  who  attended  before  the  revising  barrister,  and  ob- 
jected to  the  claim,  expresses  his  conviction,  that  he  did 
his  duty .  i,a  seeing  the  case  properly  made  out ;  and  It 
appears  that  the  overseer  was  in  attendance  with  the  rate- 
books.   Independently,  therefore,  of  the  general  reason- 
ing from  the  express  injunctions  of  the  Reform  Act,  it 
may  be  inferred  from  the  circumstances  of  the  case,  that 
die  revising  barrister  investigated  and  decided  upon  the 
whole  tide  of  the  voter. 

Mr.  Cockbum. — The  rule,  that  an  election  Committee 

vill  not  allow  a  vote  to  be  questioned  before  them,  upon 

any  objection  which  might  have  been  taken,  and  was  not 

taken^  before  the  revising  barrister,  is  now  too  well  esta- 

biished,  to  be  made  the  subject  of  discussion  before  this 

Committee.    Even  Mr.  Rogers,  who  had  expressed,  but 

confessedly  ^*  with  considerable  diffidence,"  an  opinion  to 

the  contrary  (5),  appears,  in  the  last  edition  of  his  work  (6), 

(1)  RocketUr,  K.  &  O.  121.  (4)  Bedford,  F.  &  F.  434. 

(2)  Oo  Committeet,  187.  (5)  Rogers  on  Committees,  195,  n. 

(3)  On  BegistntioQ,  335.  (6)  Page  179. 
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184S.  to  consider  the  matter  as  entirely  set  at  rest  by  the  nm- 
form  practice  of  Committees  in  the  more  recent  cases  of 
Ipswich  ( 1 ),  Taunton  (2),  and  Reading  (8).  According  to 
an  unvarying  series  of  parliamentary  decisions,  and  in  par- 
ticular that  of  the  Monmouth  Committee  (4),  the  Com- 
mittee,  before  hearing  any  objection  in  the  nature  of  an 
appeal  from  the  decision  of  the  revising  barrister,  wDl 
require  the  grounds  of  objection  taken  before  him  to  be 
prove*,  and  will  limit  the  objecting  party  to  those  gromids. 
It  is,  therefore,  incumbent  upon  the  other  side,  to  prove 
affirmatively,  that  tlie  objection,  on  which  they  insist,  was 
taken  before  the  revising  barrister.  But  here  the  evidenee 
is  very  far  from  going  to  that  extent.  Mr.  Ackeriey,  who 
attended  for  the  very  purpose  of  watching  the  proceed- 
ings, and  of  objecting  to  this  voter's  claim  in  particular, 
has  no  recollection  that  any  other  ground  of  objection  was 
taken,  than  that  which  he  stated,  nor  that  the  voter's  title 
was  proved,  much  less  that  an  express  objection  was  made 
to  it  on  the  ground  now  taken  before  you.  And  althongh 
the  overseer  might  be  in  attendance  with  the  rate  book, 
for  the  purpose  of  satisfying  the  revising  barrister  with 
respect  to  the  prima  facie  title,  it  does  not  follow  that  any 
objection  was  brought  forward  on  the  score  of  defecdfe 
rating. 

Nor  is  there  any  sufficient  ground  for  the  distinction 
attempted  to  be  drawn,  between  cases  coming  before  the 
revising  barrister  upon  an  objection,  and  fliose  coming 
before  him  on  a  claim,  or  for  holding,  on  that  alleged  di^ 
tinction,  that  the  latter  are  not  as  much  within  the  rok 
mentioned,  as  the  former.  In  the  one,  as  in  the  other,  the 
same  prima  facie  case  of  qualification  and  title  to  be  regis- 
tered is  to  be  made  out.  The  party  objected  to,  when  the 
objector  appears  in  support  of  his  objection,  is  in  the 

(I)  F.  &  F.  279.  (2)  F.  &  F.  303. 

(3 )  limL  556.  (4)  K.  &  0. 4». 
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same  ffltoation  exactly  as  tbe  claimant  who  appears  in  sup-     1840. 
port  of  his  claim.    Of  both,  it  is  required,  that  he  must 
be  ''  proyed,  to  the  satisfaction  of  the  revising  barrister, 
to  have  been  entitled,  on  the  last  day  of  July  then  next 
preceding^  to  haye  his  name  inserted  in  the  list  of  voters.** 
If  Ae  objector  not  only  appears  in  support  of  his  objec- 
tion, bat  proceeds  to  bring  forward  specific  grounds  of 
Ajeetioii,  theni  if  the  revising  barrister  decides  against 
Um,  be  acquires  the  right  of  coming  before  tbe  Com- 
HHttee,  as  a  court  of  appeal,  under  the  60th  section.    But 
he  acquires  that  right  of  appeal,  only  if  he  brings  forward 
Meh  specific  grounds  of  objection,  and  on  those  specific 
grounds  (mly.    Because  the  voter  is  obliged  to  prove  his 
whok  case  before  the  revising  barrister,  the  objector  is 
not  therefore  authorized  to  go  into  the  whole  case  before 
diei  Gonnnittee.    And  there  seems  to  be  no  reason,  why 
Ae  same  principle  should  not  be  considered  to  apply 
txpuStf  to  die  case  of  the  claimant ;  on  the  contrary,  there 
ii  ample  reason  why  it  should.    There  is  the  same  pub- 
Keation  of  lists,  in  both  cases,  for  the  purpose  of  affbrd- 
'm  die  opportunity  of  making  objections;    the  same 
opportunity  of  making  them,  and  of  being  heard  in  sup- 
pofrt  of  them,  before  tiie  revising  barrister,  and  of  obtain- 
ng  his  adjudication  upon  them,  in  the  one  case,  as  in  the 
I     other.    Is  there,  then,  any  reason  for  giving  the  objector 
igabst  a  claimant,  a  greater  advantage,  for  allowing  him 
i  larger  range  before  the  Committee,  than  the  objector 
i^pAist  a  parson  already  on  the  list  ?    If  it  is  mischievous 
fo  permit  the  one,  it  is  surely  as  much  so  to  permit  the 
other,  to  taiae  for  the  first  time,  before  the  Committee, 
oljection^  that  might  more  cheaply  and  more  conveni- 
endy  have  been  disposed  of  by  the  local  tribunal.     Under 
die  60th  section,  the  appellate  jurisdiction  of  Committees, 
as  well  where  the  name  has  been  inserted  on  a  claim,  as 
where  illutf  been  retained  or  expunged  upon  an  objection. 
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1842.  arises  only  where  there  has  been  a  decision  of  the  revis 
ing  barrister ;  and  to  adopt  the  expressions  attributed  U 
Mr.  Austin^  in  his  argument  in  the  Rochester  case,  thi 
word  ^^  decision/*  as  here  used,  implies  that  there  most 
have  been  a  contest  on  the  matter^  that  an  objection  htc 
been  taken  and  discussed,  and  a  determination  made  b] 
the  revising  barrister  between  the  claimant  and  objector 
the  two  parties  to  that  contest.  The  circumstances  oi 
Lock's  case{l\  which  was  elaborately  argued^  exactly  re- 
sembled  those  of  the  present.  The  objection  taken  before 
the  Committee  was,  as  here,  on  the  ground  of  defective 
rating ;  the  overseer  had  been  examined  by  the  revisbj 
barristeri  who  allowed  the  claim ;  but  no  express  objectioi 
having  been  taken  before  the  revising  barrister  on  tlu 
point  in  question,  it  was  held  that  the  Conunittee  couk 
not  entertain  the  objection.  And  a  similar  dedsion  ma 
made  by  the  Horsham  Committee  in  Lintofs  case  (2).  h 
Norris^s  case  (3)  there  was  contradictory  evidence  as  in 
whether  the  objection  was  taken  before  the  revising  bar 
rister ;  there  does  not  appear  to  have  been  any  argumen 
on  tlie  point  of  law,  nor  any  question  discussed,  but  thi 
one  of  dbputed  fact. 

It  has  been  said  on  the  other  side,  that  some  revisiiii 
barristers  do  not  allow  of  objections  being  made  to  dtintf 
But  in  this  case  there  was,  at  any  rate,  an  objection  taken 
though  on  a  point  different  from  that  at  present  ndaed 
And  it  is  observable,  that  one  of  the  most  eminent  levis 
ing  barristers  appears  to  have  no  doubt  that,  even  in  com 
ties,  an  objection  may  be  made  to  a  claimant  omitted  firoi 
the  lists  published  by  the  overseer,  although  no  list  ( 
such  claimants  is  publbhed,  nor  other  nodce  given  to  tl 
public,  that  such  claims  are  intended  to  be  brought  befoi 
the  revising  barrister  (4) ;  and  considers  the  decision 

^3)  JW/VnJ,  F«  v\  F.  434*  (4)  ElUott  on  IUg«Untioii»  393« 
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the  revising  barrister,  on  the  objection  to  the  claim,  as     1840. 
proceeding  in  the  same  manner  as  his  decision  on  any 
other  objection. 

The  Committee  resolved,  "  That  this  Committee  will 
iK)t  allow  any  vote  to  be  questioned  on  any  objection  that 
might  have  been  taken,  and  was  not  taken,  before  the 
revising  barrister." 

The  vote  was  accordingly  decided  to  be  good* 


EDWARD  ACKROYD'S  CASE.  April  i 

.ti  and  2. 

The  voter  was  registered  for  **  House  and  Shop,  Market  The  voter's 
Place."  His  vote  was  objected  to  by  the  sitting  members,  [JJ^^J*' 
on  the  ground,  that  not  having  resided  within  the  borough,  in«cried  m 
or  within  seven  miles  of  any  part  thereof,  for  the  six  seer'siistfor 
months  previous  to  the  31st  of  July,  1840,  his  name  was  Market^' 
improperly  retained  in  the  register;  and  also,  that,  on  the  hiJS'"***^ 
nine  account,  his  name  was  improperly  inserted  in  the  moved  into 

.  premises 

regWter.  consisUngof 

It  appeared  from  the  list  of  voters,  revised  and  signed  Jhop'aTtach^ 
by  the  revising  barristers,  that  the  voter's  name  had  been  ^»*^^^  ^^ 

.  .     „     .  •  » claim  to 

onginally  inserted  in  the  list,  as  made  out  by  the  over-  be  register- 
Beers,  for  a  '^  House"  only ;  and  that  the  revising  barrister  «  House 
had  struck  out  the  word  "  House,"  and  inserted,  instead  j^J^rbJt*^' 
of  it,  "  House  and  Shop."  Place ;"  the 

It  was  proved  that  the  voter  sent  in  a  claim  to  be  regis-  barrister 
tered  for  "  House  and  Shop,  Market  Place."    In  the  [^^^^J^^^^ 
course  of  the  summer  precedmg  the  registration,  he  had  "  ^°'*^'^ 
removed  into  premises  in  the  Market  Place,  consisting  of  instead  of 
a  house  and  shop  attached,  having  previously  occupied  a  and  ShopV' 
house  and  also  a  shop,  detached  from  each  other,  in  the  I^^^Ytw' 
Market  Place.  sufficient  to 

Mr.  Ackerley  stated,  that  he  attended  in  the  revising  obiectioa 
barrister's  court,  at  the  registration  in  October,  1840,  and  |he*rev^g 

barrister  to 
the  claim,  without  proving  an  objection  to  the  name  as  already  on  the  list. 
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184S.  objected  to  the  voter  on  the  ground  of  non-residei 
that  the  voter's  shopman,  Coop,  appeared  and  gave 
dence  in  support  of  the  claim  ;  that  the  barrister  procee 
with  the  list  of  claims  before  he  had  gone  through 
list  of  objections,  and  that  both  lists  were  before 
together ;  that  the  revising  barrister  adjudicated  upon 
case,  by  inserting  the  qualification,  "  House  and  SI 
Market  Place." 

Mr.  Slade  objected  to  this  course  of  examination.  '. 
alteration  in  the  list,  consisting  of  an  erasure  and  an 
sertion,  may  have  been  made,  either  I.  under  the  po 
the  revising  barrister  has  of  correcting  mistakes  in 
description  of  the  qualification;  or,  2.  under  his  po 
of  expunging  the  name  in  consequence  of  an  object 
and  inserting  it  in  consequence  of  a  claim.  On  the  i 
supposition,  it  would  be  unnecessary  to  go  into  evide 
respecting  either  a  claim  or  an  objection,  as  the  corree 
might  be  made  without  either.  On  the  second  supp 
tion,  which  is  that  adopted  in  the  sitting  members'  he 
of  objection,  it  ought,  first  of  all,  to  be  proved,  that 
objection  to  the  name,  as  already  in  the  list,  was  regal 
brought  before  the  revising  barrister,  so  as  to  autho 
him  in  making  the  erasure,  before  you  can  enter  into 
question  whether  the  insertion  was  made  upon  a  cli 
If  the  name,  as  connected  with  the  old  qualification, 
not  expunged  upon  an  objection,  it  could  not  be  inser 
with  respect  to  the  new  qualification,  upon  a  claim.  '. 
name,  being  already  upon  the  list,  must  have  been 
placed  by  means  of  an  objection,  before  it  could  be 
placed  by  means  of  a  claim.  But  the  evidence  i 
adduced  goes  to  show  that  the  revising  barrister  adji 
cated,  not  upon  an  objection,  but  upon  a  claim ;  at 
rate,  leaves  it  uncertain,  upon  which  he  decided.  [ 
alteration  in  the  list  itself  does  not  indicate  upon  wl 
it  was  made«     The  only  satisfactory  evidence  upon 
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matter  would  be  that  of  the  revising  barrister,  who  was     1848. 
examhied  for  a  similar  purpose  in  the  New  Sarum{\\ 
Bedford  (S^f  and  other  cases. 

Mr.  HUdjford. — The  manner  in  which  our  objections 
are  framed,  (the  TOter  being  objected  to  both  as  impro- 
perty  inserted,  and  improperly  retained  upon  the  register,) 
leares  as  at  liberty  to  proceed  upon  either  altematire. 
We  take  it  as  an  insertion  upon  a  claim.    The  clailti  sent 
in  by  the  voter  corresponds  with  the  entry  in  the  Kst  as 
altered  by  the  revising  barrister.    The  alteration,  made 
in  the  fist,  is  the  mode  which  the  revising  barrister  adopted 
far  carryhig  into  efiect  his  decision  in  favour  of  the  claim. 
For  the  sake  of  convenience,  he  obliterates  the  description 
of  tbe  qualification  repudiated  by  the  voter,  and  inserts  a 
qnalification  in  conformity  with  the  claim.    This  might 
have  been  done  under  an  adjudication  on  the  claim,  with- 
out any  objection  being  made  to  the  name  being  retained 
in  the  list;  and  as  it  appears  that  a  claim  was  regularly 
nade,  the  circumstances  afford  the  strongest  presumption, 
that  the  adjudication  took  place  upon  the  claim. 

The  Chairman,  referring  to  the  resolution  in  WhysaWs 
^Uf  (3),  observed,  that  the  point  first  to  be  ascertained 
was,  that  die  objection  was  taken  before  the  revising 
banister. 

The  Comndttee  then  deliberated,  and  came  to  a  resolu- 
tkm,  to  the  eflbct,  that  the  evidence  of  Mr.  Ackerley 
proved  that  a  sufficient  objection  was  made. 

Mr.  Ackerley,  being  further  examined,  stated  that  he 
appeared  at  the  revision,  to  object  to  the  voter's  name  as 
being  on  the  list,  and  also  to  object  to  his  claim ;  but  that 
he  had  not  sent  in  a  notice  of  objection  to  the  voter's 
name  being  retained  on  the  list,  nor  was  he  authorized  by 
any  soeh  objector,  and  that  no  such  objector  appeared 
before  the  revising  barrister. 
(1)  P.  H  K.  J47.  (2)  F.  &  F.  436.  (8)  Ant$,  p.  185. 
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1842.         When  the  evidence  on  the  part  of  the  sitting  membe 

was  concluded,  Mr.  Slade  said,  that,  as  the  resolutic 

just  come  to  by  the  Committee,  left  it  uncertain  whetb 

the  objection,  to  which  it  related,  was  an  objection  to  t! 

qualification  on  the  list,  or  an  objection  to  the  daimi  I 

submitted  that  he  was  entitled  to  ask,  which  it  was  th 

was  meant.    For,  though  there  might  be  some  evidence 

an  objection  to  a  claim,  (any  one  being  entitled  to  obje 

to  a  claim,)  and  of  a  decision  upon  such  objection;  j 

there  was  not  a  tittle  of  evidence  to  show,  that  an  dbjt 

tion  had  been  properly  made  to  the  name  and  qualificatii 

as  originally  upon  the  list :  on  the  contrary,  this  furth 

evidence  of  Mr.  Ackerley  might  almost  be  considered 

conclusive  of  the  fact,  that  no  regular  objector,  or  perst 

authorized  by  him,  had  appeared  before  the  revising  bi 

rister.     And,  therefore,  if  the  voter's  name  was  to  I 

taken  as  having  been  improperly  retained  in  the  list  bj 

decision  upon  an  objection  overruled,  the  sitting  membc 

had  not  made  out  a  case  which  the  Committee  cou 

entertain. 

The  Committee  signified  their  determination  to  proca 

with  the  case. 

The  revising      Mr.  Wharton  (one  of  the  revising  barristers  for  t 

Miincdto*   borough  of  Wigan,  in  the  year  1840),  happening  to  be 

prove  whe-    the  room,  was  then  examined,  after  statine  that  he  sa, 
tbertheal-        .  .  o  o 

teratioo  in    evidence  under  the  like  protest  as  had  usually  been  mai 

made'oran  ^V  revising  barristers  when  examined  before  an  Elect! 

a^cU^m"'^'  Committee.  Upon  looking  at  the  list  of  voters,  which 
identified  as  that  revised  and  signed  by  himself  and  o 
leagues,  and  turning  to  Ackroyd's  name,  he  stated  tb 
as  Mr.  Walpole's  initials  were  written  against  the  nan 
he  concluded  that  the  case  came  under  the  particul 
notice  of  that  gentleman,  and  could  not  say  whether  a 
objection  was  taken  to  the  name  being  retained  upon  i 
list,  but  from  the  manner  in  which  the  alteration  was  mac 
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considered  it  almost  certain  that  it  must  have  been  made      1842. 
in  consequence  of  the  claim  which  had  been  produced  in 
evidence. 

The  facts  of  the  case  of  Edward  Ackroyd,  as  they  ap- 
peared in  evidence,  were  these : — 

The  voter  carried  on  the  business  of  a  tailor,  draper,  The  voter 
and  clothes-dealer,  in  partnership .  with  his  son,  John  ^a  >bop  at 
Ackroyd,  and,  for  the  purposes  of  the  business,  had  a  JJ^j^^^]*^ 
shop  at  Wigan,  and  also  shops  at  Bolton,  Preston,  and  St.  camed  on  a 
Helen's.     The  premises,   for  which  he  was  registered,  hisbuiiness, 
consisting  of  a  house  and  shop  attached,  were  those  in  ^  ^^ 
which  the  voter  and  his  son  carried  on  the  business  at  ^^^'y  ^^^ 

that  pur- 

Wigan.    They  took  possession  of  them  in  May,  1840,  pose ;  but 
and  removed  into  them  in  the  course  of  the  summer  of  prindpaily 
that  year;  the  whole  removal  not  being  completed  at  the  J^o^°{{JJ^°' 
end  of  July.    Previously  to  this  removal,  they  had  occu-  »«ven  miles 
pied,  for  the  same  busuiess,  another  shop  in  the  Market  where  he 
Place,  without  any  house  attached .>to  it,  and  also  a  cottage  anotheT^ 
Dear  it,  where  the  shopman  and  a  man  servant  slept.  J^^P/..* 
After  the  removal,  the  shopman  and  servant  slept  in  the  house  and 
house  belonging  to  the  shop.    The  voter  lived  principally  esud^Ush- 
at  Bolton,  where  he  had,  besides  his  shop,  a  dwelling-  ^^j* "jfu 
Initise  and  establishment  of  domestic  servants.     He  was  went  over 
of  the  age  of  eighty-two,  but  active  for  his  years.    Both  and  some' 
Ae  voter  and  his  son  were  unmarried.     The  voter  occa-  at"*W8*hou«e 
aonally  went  over  from  Bolton  to  his  establishments  at  therefor  a 

,  night  or 

the  other  towns,  and  was  in  the  habit  of  coming  over  to  two:  he  was 
^^n,  in  particular,  five  or  six  times  a  year;  sometimes  <«^e8ident" 
only  staying  for  the  day  and  returning  at  night ;  at  other  ^^^^^^1!^ 
times  remaining  at  Wigan  for  the  night,  or,  now  and  meaning  of 
then,  for  several  days.    John  Ackroyd,  who  also  lived  section  of 
at  Bolton,  came  over  more  frequently,  and  stayed  for  a  ^ct.^^^^'^'" 
longer  time.    There  was  a  bed  at  the  cottage  for  the  use 
of  the  partners,  and  when  either  of  them  came  over  to 
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184S.  Wigan,  they  slept  at  the  cottage,  and  took  their  meab 
there,  while  that  was  in  their  occupation,  and  afterwards 
at  the  house  attached  to  the  shop.  The  servants'  wages 
and  housekeeping  expenses  at  Wigan  were  paid  by  the 
partners.  The  rent,  taxes,  and  rates  were  paid  by  the 
shopman,  who  managed  the  shop  at  Wigan,  out  of  the 
fiinds  of  the  concern. 

In  the  rates  of  June,  1839,  and  March,  1840,  Edwaid 
Ackroyd  was  rated  for  the  shop,  and  Timothy  Coop,  the 
shopman,  for  the  cottage.  In  the  rate  of  September, 
1840,  Edward  Ackroyd  and  son  were  rated  for  a  ''hooae 
and  shop.  Market-place;"  and  Timothy  Coop  was  not 
rated  at  all. 

Bolton  is  ten  miles  distant  from  Wigan. 

Mr.  Cockburn,  in  support  of  the  vote. — The  only  ques- 
tion arbing  in  this  case,  is,  whether  the  voter,  for  the  sis 
months  previous  to  the  31st  of  July,  1840,  had  such  s 
residence  in  Wigan  as  would  entitle  him  to  be  registered 
in  respect  of  the  premises  which  he  occupied  there  ?  The 
term  "  residence,*'  in  the  27th  section  of  the  Reform  Act, 
is  generally  considered  as  equivalent  to  the  *^  inhabitancy  * 
which  is  an  ingredient  in  some  of  the  ancient  rights  of 
voting ;  and  in  those  cases  it  has  been  held,  that  a  con- 
tinual, uninterrupted  residence  in  the  place  is  not  required, 
and  that  absence  however  long  will  not  affect  the  right, 
if  the  voter  has  the  power,  and  the  intention  of  resortii^ 
to  that  place  of  residence,  whenever  it  may  suit  his  plea- 
sure or  convenience.  This  was  established  in  the  Wih 
Chelsea  case  (I),  in  which  it  was  resolved,  that  the  two 
Tildens  were  such  inhabitants  of  Winchelsea  as  ought  to 
have  voice  m  the  election,  their  non-residence  notwith- 
standing ;  **  because  it  appeareth  not  that  they  removed 
to  dwell  elsewhere  with  a  purpose  there  to  settle,  and 
never  to  return  to  Winchelsea  again.  And  though  the] 
(1)  GUaviUe,  18. 
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1  no  servants  or  family  at  Winchelsea,  yet  they  kept  1848. 
ir  houses  in  their  own  hands,  and  might  return  at 
asure/'  And  it  was  there  said,  that,  if  the  absence  of 
«e  months  or  more,  under  a  year  and  a  day,  should  be 
:h  a  non-residence  as  to  make  a  man  no  inhabitant, 
m  one  month's  absence  or  less,  by  the  same  reason, 
ght  work  the  like  effect,  and  so  great  uncertainty  be 
oroduced.  And  in  that  case,  there  were  no  servants 
liding  in  the  house,  as  there  are  here,  which  renders  the 
resent  a  stronger  case.  So  likewise,  in  the  WooUon 
uaett  case  (1),  the  inhabitancy  was  held  sufficient, 
lough  the  voter  had  left  hb  home  and  let  his  house, 
iserving  only  the  use  of  one  bed,  in  which  he  slept  the 
ight  before  the  election,  having  returned  the  day  before, 
'he  circumstances  in  the  Milboume  Port  case  (2)  closely 
ittubled  diose  of  the  present  case  :  there  the  voter  kept 
uU,  where  he  carried  on  his  business,  and  attached  to 
was  a  house,  where^.his  daughter-in-law,  and  a  servant 
^>Ioyed  about  the  mill,  constantly  resided,  and  where 
leie  was  a  bedroom  in  which  the  voter  occasionally 
lept;  and  it  was  held,  that,  the  mill  being  within  the 
oimigb,  this  was  a  sufficient  residence  there,  though 
ie  principal  dwelling-house  was  elsewhere.  In  Wade's 
ue(fi)f  the  voter  had  left  Kinsale,  retaining  his  lodgings 
iMie,  but  without  any  intention  of  returning,  except  on  a 
nrttngency  which  never  happened,  and  went  to  reside  at 
liverpool,  where  he  remained  for  the  year  previous  to  the 
leetioD,  and  then  returned  to  Kinsale  merely  to  vote,  and 
is  vote  was  held  to  be  good ;  which  goes  much  further 
HB  would  be  necessary  in  the  present  case,  the  voter 
iiining  not  only  a  dwelling,  but  also  an  establishment  of 
nrants,  with  the  constant  intention  and  habit  of  coming 
d  going  from  time  to  time,  as  occasion  may  require. 

(1)  Bogert  on  EkctiooB,  196.  (2)  C.  &  D.  327. 

(3)ICtnia<«,F.&F.334. 
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184^.  On  the  same  principle,  in  John's  case il),  where  a  free 
man  of  Youghall  left  Youghall  to  manage  the  business  c 
a  sick  relative  at  Cork,  in  case  of  whose  recovery  he  wa 
to  return  to  Youghall,  and  took  lodgings  at  Cork,  in  whic 
he  remained  seventeen  months,  retaining  a  room  which  fa 
occupied  at  Youghall,  and  going  to  and  fro  frequently,  h 
was  held  not  to  have  lost  his  vote.  And  a  similar  dedsio 
was  made  but  yesterday  by  the  Great  Marlow  Coa 
mittee  {2),  in  the  case  of  George  Clarke^  an  omnibus  coi 
ductor,  living  and  carrying  on  his  business  in  London,  an 
who  had  described  himself  in  the  entry,  required  by  th 
Metropolitan  Stage  Carriages  Act  (3),  as  residing  in  Eboi 
Street,  Pimlico,  where  he  lodged,  but  whose  wife  lived  i 
Great  Marlow,  and  continued  to  wash  for  him,  and  wi 
supported  principally  by  remittances  from  him ;  and  : 
was  held,  that,  having  slept  at  Great  Marlow  immediate! 
previous  to  and  during  the  election,  he  had  a  suffidei 
residence  at  Great  Marlow  to  enable  him  to  vote  undc 
the  scot  and  lot  franchise.  The  same  meaning  has  bee 
attributed  to  the  terms  'inhabitancy"  and  *' residence"! 
other  than  parliamentary  cases.  Thus,  in  Etnms*s  case{% 
a  substitute  in  the  Norfolk  militia  quartered  at  Colchester 
but  having  a  dwelling-house  at  Norwich,  where  his  wiii 
resided,  was  held  to  be  an  inhabitant  of  Norwich  witbii 
the  meaning  of  a  local  act,  requiring  freemen,  voting  a 
certain  elections  for  corporate  officers,  to  be  inhabitiot 
of  the  city  for  six  months  previous  to  the  election ;  thougl 
the  voter  within  the  six  months  previous  to  the  electioi 
had  resorted  to  the  place  only  for  the  purpose  of  votioj 
at  elections.  And  in  Rex  v.  Sargent  (5),  the  defendaol 
previous  to  his  election  to  a  corporate  office,  for  whic 
residence  was  a  necessary  qualification,  took  a  house  i 
the  borough  for  a  year,  and  slept  there  once  before  an 

( I )  Youghall,  F.  &c  F.  392.    (2)  Ante,  p.  83.     (3)  1  &  2  VicU  c  79, ». 
(4)  Rex  ?.  mtchell,  10  East,  61 1 .  (6)  5  T,  R.  466. 
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again  after  the  election,  and  retained  possession  of  his  1842. 
bouse  under  his  lease  the  whole  time ;  and  this  was  held 
to  be  a  suflScient  legal  residence.  In  that  case  Lord 
Kenyon  observed, "  It  never  can  be  contended,  that  in 
order  to  constitute  a  residence  in  an/  place,  it  is  necessary 
to  reside  any  given  number  of  days,  or  even  any  great  part 
of  the  year.  It  happens  perpetually  that  persons  have 
different  places  of  abode,  in  some  of  which  they  reside 
more  or  less,  as  suits  their  convenience.  Was  it  ever 
doubted,  that  a  fortnight's  residence,  or  less  time,  did  not 
as  much  constitute  a  residence  as  any  greater  portion  of 
time."  And  the  circumstances  insisted  upon  by  the 
r  Judges  in  that  case,  to  show  that  the  residence  was  not 
^.  colourable,  but  bond  fide,  occur  here  in  a  yet  stronger 
I  tbape.  This  person  is  not  merely  "  connected  with  the 
I  borough,'*  but  has  been  carrying  on  an  extensive  busi- 
nesi  in  the  place  for  a  number  of  years,  and  during  all 
tbat  time  has  been  in  possession  of  a  dwelling  there,  and 
bas  slept  there  occasionally,  sometimes  several  nights 
together,  and  has  *'  subjected  himself  to  all  the  burthens 
wbich  every  occupier  in  the  town  is  liable  to  bear." 

According  therefore  to  the  principle  estabUshed  by  these 
authorities,  the  voter  had  a  sufficient  residence  in  Wigan 
to  qualify  him  for  the  exercise  of  the  elective  franchise. 
He  had  in  Wigan  a  dwelling-house  and  an  establishment 
to  which  he  could  resort  whenever  he  pleased,  and  to 
vhich  he  did  frequently  and  habitually  resort.     It  is  true 
that  the  evidence  refers  principally,  not  to  the  house  for 
which  he  is  registered,  but  to  the  cottage  that  was  pre- 
viously occupied.     But  all  things  proceed  exactly  on  the 
same  footing  at  the  house  as  they  did  at  the  cottage :  the 
same  establishment  of  servants,  the  same  domestic  ar- 
rangements, and  hitherto,  the  same  practice  of  resorting 
to  it  as  an  abode,  whenever  the  affairs  of  the  business 
called  him  to  the  place.    And,  as  the  same  motives  exist, 
yoL.  I. — B.  A.  E.  c.  o 
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1842.     the  same  intention  of  resorting  to  it  may  reasonably  be 
presumed  ;  and  there  is  no  evidence  to  negative  such  in- 
tention.   Nor  will  it  affect  his  right,  that  he  had  another 
dwelling-house  elsewhere.     It  is  observed  by  Mr.  Seqt 
Peckwell(l),  that,  '^  generally  speaking,  a  man  can  have 
but  one  domicile,  but  he  may  have  more  than  one  resi- 
dence."   And  to  the  same  effect  are  the  observations  of 
Lord  Kenyon,  in  Rex  v.  Sargenif  already  cited.    A  gen- 
tleman who  has  a  house  in  the  country  and  another  in 
town,  is  as  much  resident  at  one  as  at  the  other.     So  long 
as  there  is  an  establishment,  no  matter  how  fragmentary, 
and  there  is  an  intention  of  resorting  to  it  at  pleasure,  the 
residence  continues.    It  has  never  been  considered  that 
an  actual  residence  on  the  part  of  the  voter  himself  would 
be  necessary  under  the  provisions  of  the  Reform  Act,  if 
the  absence  is  only  temporary,  the  domestic  or  other 
establishment  is  kept  up,  and  the  animus  revertendi  re- 
mains.   In  a  debate  in  the  House  of  Commons  on  the  7tb 
of  February,   1832,  on  a  motion  by  Captain  Boldero, 
"  That  all  military  and  naval  persons  employed  (or  actually 
serving)  in  the  commercial  marine  of  the  United  King- 
dom, being  entitled  to  vote  for  members  in  parliament,  be 
exempt  from  the  application  of  die  term  non-resident;" 
Mr.  Denman  (the  present  Chief  Justice  of  the  Queen'i 
Bench)  said,  <'  I  think  the  honourable  and  gallant  men- 
ber  opposite  is  mistaken  in  the  law  of  the  case  with 
regard  to  the  residence  of  the  person  whose  family  o^ 
cupies  a  house  in  any  city  or  borough.    In  my  view  of 
the  case,  such  person  is  to  be  taken  as  a  resident,  so  that 
if  any  one  were  to  sail  to  the  East  Indies,  and  yet  leave 
hia  family  in  the  occupation  of  a  house  in  Westminster, 
he  would  not,  by  such  absence,  be  deprived  of  his  vote  '*(2). 
The  case  here  put  by  Lord  Denman  certainly  goes  much 
further  than  that  of  a  person  who,  like  the  voter  in  the 
(1)1  Feck.  a91.  note.  (3)P.iK.16i  EUiottonBcg,  180. 
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present  case,  has  several  establishments  at  different  towns,     184S. 
md  passes  from  one  to  the  other  as  may  suit  hb  conve- 
oience.     If  his  residence  at  any  one  of  them  would 
continue  in  tkai  case,  it  would  surely  ako  continue  in  this. 
Mr.  Hildyardt  against  the  vote — ^The  argument  on  the 
other  side  is  an  ingenious  attempt  to  represent  as  a  case 
of  constructive  residence,  what  at  the  utmost  amounts 
only  to  a  case  of  constructive  occupation ;  and  thus,  to 
confound  two  conditions  for  the  enjoyment  of  the  firan- 
diise,  which  the  Reform  Act  has  anxiously  kept  distinct, 
airigning  a  different  period  during  which  each  is  to  con- 
tinue to  be  fulfilled,  the  occupation  for  twelve  months, 
the  residence  for  only  six  months.    So  loose  an  interpre- 
tation of  the  condition  of  residence,  would  in  a  great  mea- 
sure defeat  one  of  the  principal  objects  which  the  framers 
of  the  Reform  Act  had  in  view,  and  expressly  described 
in  the  preamble,  as  being  **  to  diminish  the  expense  of 
Sections."    The  principal  cause  of  those  expenses  arose 
Aom  the  non-residence  of  voters.     This  was  the  mischief 
for  which  a  remedy  was  intended  to  be  provided.    And 
in  the  words  of  the  resolutions  in  HeydorCs  case{}\  it  is 
the  duty  of  the  judge  at  all  times  to  make  such  construc- 
tion of  a  remedial  statute  as  shall  "  suppress  the  mischief 
^  advance  the  remedy;  putting  down  all  subtle  inven- 
tions and  evasions  for  the  continuance  of  the  mischief,  ei 
pfo  privato  cammodOf  and  adding  force  and  life  to  the 
core  and  remedy,  according  to  the  true  intent  of  the 
makers  of  the  act,  pro  bono  publico"    This  is  a  safer  and 
more  Intimate  method  for  ascertaining  the  true  interpre- 
tation of  the  act,  than  any  reference  to  the  debates  in 
parliament  at  the  time  when  it  was  passed,  which  can 
only  exhibit  the  opinion  of  the  individual  legislator,  pro- 
bably under  the  influence  of  the  strongest  party  bias. 
And  the  oinnion  quoted  as  that  delivered  by  Mr.  Denman 

(1)  3  Rep.  7;  Dwarrii  on  SUt.  694. 

o2 


196  ELECTION  CASES. 

184S.  in  the  House  of  Commons,  relates  to  a  case  entirely  dif- 
ferent from  the  present,  and  which  it  is  therefore  unne- 
cessary to  discuss. 

The  authorities  that  have  been  cited  on  the  other  side, 
either  legal  or  parliamentary,  are  by  no  means  adequate 
to  sustain  the  position,  that  this  voter  was  *^  resident"  at 
Wigan,  within  the  meaning  of  the  27th  section  of  the  Re- 
form Act.  The  case  of  R.  v.  MUcheU  in  particukr,  if 
we  advert  to  the  circumstances  upon  which  the  Court 
dwelt  in  coming  to  the  decision,  seems  to  tell  more  strongly 
in  our  favour  than  in  theirs.  Lord  Ellenborough  asks, 
**  of  what  other  place  but  of  Norwich  could  these  men 
be  said  to  be  inhabitants  at  the  time?  They  had  their 
own  dwelling-houses  or  homes  there,  in  which  they  left 
their  families  dwelling.  .  .  .  They  had  no  other  abiding 
place  than  this."  But  here  the  "  dwelling-house,**  the 
"  home,"  the  "  abiding  place"  of  the  voter,  is  not  at 
Wigan,  but  at  Bolton.  And  the  question  suggests  itself, 
^*  Of  what  other  place  but  of  Bolton  could  he  be  said  to 
be  an  inhabitant?"  In  R.  v.  Sargent ,  the  question  turned 
merely  upon  the  nature  of  the  quaUfication  required  foi 
the  office  of  bailiff  under  the  local  charter;  and  evei 
there  the  house  appears  to  have  been  taken  for  the  per- 
sonal residence  of  the  party,  as  one  of  his  domestic  esta- 
blishments; and  not,  as  in  the  present  case,  merely  foi 
the  purposes  of  his  trade,  and  as  a  lodging  for  his  trade 
servants,  and  used  by  himself  only  as  an  occasional  rest- 
ing place  in  his  commercial  journeys.  Such  a  residence, 
if  residence  it  be,  more  nearly  resembles  that  which  in  B* 
V.  DuJke  of  Richmond {])  was  described  as  "  a  mere  pas- 
sage residence,"  and,  to  adopt  Lord  Kenyon*s  expressions, 
**  your  proceedings  would  be  ridiculed,  if  you  were  to  de- 
cide that  this  residence  was  sufficient.'' 

The  UlncheUi'a  case{2)  cannot  be  rightly  understood 

(1)  6T.  R.  560,  (^-2)  Glanv.  12. 
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without  an  attentive  examination  of  the  whole  circum-     1842. 
stances  of  the  case.     It  appears  that  the  corporation  of 
Winchelsea  had  attempted,  by  a  bye-law,  to  limit   the 
right  of  voting  to  "  such  freemen  and  jurats  as  should  be 
inhabitants  in  the  town  by  the  space  of  three  months 
together  next  before  the  time  of  the  election.    The  pas- 
sage which  has  been  cited  is  the  second  in  a  series  of  nine 
resolutions  of  the  Committee  who  tried  the  petition.     By 
^t  Jirst  resolution(l),  the  Committee  resolve,  that  the 
bye-law  is,  for  the  purpose  of  a  parliamentary  election, 
utterly  void ;  and  then,  by  their  second  resolution,  proceed 
to  declare  that,  notwithstanding  the  limitation  as  to  resi- 
dence attempted  to  be  introduced  by  the  bye-law,  these 
persons  were  inhabilants  of  the  town,  within  the  common 
law  qualification  of  inhabitancy;  but  this  resolution  does 
not  by  any  means  go  to  the  extent  attributed  to  it,  of  dis- 
pensing with  the  actual  residence  of  the  voter,  for  it  ap- 
pears from  the  statement  of  the  facts  of  the  case,  in  the 
Keport(2),  that  though  the  Tildens  had  not  dwelt  in  their 
l^ouses  in  the  town  by  the  space  of  three  months  next 
l^fore  the  election,  they  had  dwelled  in  the  same  within  a 
year  and  a  day  next  before  the  election. 

Of  all  the  parliamentary  cases  that  have  been  cited, 
^here  is  not  one  that  has  arisen  under  the  new  house- 
holders' franchise.    The  older  cases  relate  exclusively  to 
Ae  ancient  rights  of  voting  in  respect  of  inhabitancy  or 
freedom,  and  consequently  are  affected  by  the  laxity  with 
which  the  condition  of  inhabitancy  or  residence  (suppos- 
ing them  to  be  convertible  terms)  was  formerly  under- 
stood.   Of  the  more  recent  cases,  those  before  the  Kin- 
sale  (3),  and  Youghall  (4)  Committees,  in  particular,  have 
reference  to  the  residence  of  freemen,  under  the  Irish 
Reform  Act,  which,  except  as  explained   by  the  help 

(1)  Page  17.  (2)  Page  14. 

(3)  WadM*t  cote,  F.  it  F.  334.  (4)  John*t  C4ue,  F.  &  F.  392. 
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1842.  of  one  of  its  schedules,  does  not  prescribe  any  definite 
period  during  which  the  condition  of  residence  shall  be 
fulfilled,  nor  imposes  upon  the  £10  householders,  like 
the  EngUsh  Act,  the  distinct  and  cumulative  condition 
of  residence.  And  though  the  decision  of  the  Cheat 
Marlow  Committee,  in  Clarke's  case^  had  reference,  as 
well  to  the  residence,  under  the  Reform  Act,  anterior  to 
registration,  as  to  the  inhabitancy  required  by  the  former 
law,  up  to  the  time  of  voting,  yet  in  that  case  the  voter 
had  a  dwelling-house,  and  wife  and  family  living  in  it,  at 
Ghreat  Marlow,  and  these,  as  we  have  seen,  are  cir- 
cumstances most  essential  for  determining  the  place  of 
residence,  but  which  do  not  occur  in  the  present  case. 
Besides  that  all  the  cases,  except  the  Milboume  Port^ 
were  cases  in  which,  the  voter  having  left  his  former 
place  of  dwelling,  the  question  was,  whether  by  such  tem- 
porary absence  he  had  lost  his  legal  residence  in  that 
place;  and  not,  as  here,  whether  he  had  acquired  another 
residence  away  from  his  actual  home:  for  it  does  not  ap- 
pear that  this  person  ever  had  lived  at  Wigan,  as  a  pe^ 
manent  abode;  at  any  rate  his  principal  dwelling-house^ 
and  domestic  establishment,  was  at  this  time  at  Bolton. 
In  the  Milboume  Port  case,  a  member  of  the  voters 
family,  "  who  had  no  concern  with  the  mill,"  resided  at 
the  house  where  the  business  was  carried  on;  which  suf- 
fices to  distinguish  that  case  from  the  present. 

We  are  willirtg  to  admit  that,  in  order  to  acquire  tlie 
franchise,  it  is  not  necessary  that  the  voter  should  have 
continued  personally  resident  during  the  whole  of  the  six 
months.  But  we  contend  that  there  should  be  something 
more  closely  coincident  with  the  legal  definition  of  resi- 
dence, and  more  broadly  distinguishable  from  mere  occu- 
pation, than  is  to  be  found  in  the  present  case.  The 
word  **  inhabitant,"  when  used  to  denote  persons  liable 
to  a  pecuniary  charge,  has  been  considered  as  including 
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non-resident  occupiers,  but  where  a  personal  serfice  is     184^. 
imposed,  or  a  personal  franchise  is  to  be  exercised,  it  is 
considered  to  be  used  in   the  sense  of  '' resident"  (1). 
And  in  R.  v.  Nicholson  (2),  the  court  were  of  opinion 
that  in  a  statute,  e.  g.  the  4S  Eliz.  c.  S,  which  mentions 
"  inhabitants"  as  well  "  occupiers,*'  the  former  term,  as 
contradistinguished  from  the  other,  was  to  be  taken  in  its 
more  confined  meaning  as  descriptive  only  of  residents 
vithin  the  place.    It  is  clear,  therefore,  that  the  word 
*'  resident,**  as  used  in  the  Reform  Act,  cannot  admit  of 
a  more  comprehensiye  interpretation  than  ''  inhabitant,** 
when  employed  in  its  proper  and  narrower  signification. 
But  in  Donne  v.  Martyr  (3),  it  was  held,  that  a  person 
who  had  a  commercial  establishment,  and   occupied  a 
bouse  for  the  purpose  of  his  business  in  a  ward  of  the  city 
of  London,  but  who  resided  elsewhere,  was  not  liable  to 
lerre  an  office  imposed  by  act  of  parliament  on  the  **  in- 
habitants** of  the  ward.     And  in   R.  v.  Inhabitants  of 
^orih  Curry  (4),  where  several  partners  of  a  firm  carried 
on  a  branch  of  their  business  in  the  parish  of  North 
Cuny,  by  means  of  a  foreman  and  other  servants,  who 
resided  in  the  parish  in  a  house,  part  of  the  premises 
where  the  business  was  carried  on,  but  no  one  of  the 
partners  resided  in  that  parish,  it  was  held  that  the  part- 
ners were  not  resiants  within  the  parish ;  and,  the  word 
"  inhabitants**  in  the  43  Eliz.  being  confined  to  resiants, 
they  were  not  liable  to  be  rated  in  respect  of  their  personal 
property.     In  that  case,  Bayley  J.  adverting  to  the  mean- 
ing of  the  word  "  resides"  observes : — "  I  take  it  that  that 
word,  where  there  is  nothing  to  show  that  it  is  used  in  a 
more  extensive  sense,  denotes  the  place  where  an  individual 
eats,  drinks,  and  sleeps,  or  where  his  family  or  his  servants 
eat,  drink,  and  sleep ;  and  if  that  be  so,  there  is  no  ground 

(1)  Rogers  on  Elections,  195.  (2)  12  East,  330. 

(3)  8  B.  St  C.  02 ;  2  Man.  &  Ryl.  98.  (4)  4  B.  &  C.  953. 
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184S.     for  saying  that  these  partners  had  a  residence  in  the  place 
in  question."     And  by  "  servants/'  in  this  passage,  must 
be  meant  domestic  servants,  for  there  were  servants  of  the 
firm  employed  in   the  business,  who  resided  upon  the 
premises.     The  facts  are  nearly  parallel  to  those  of  the 
present  case.     The  house,  which  this  voter  has  at  Wigan, 
was  not  taken  for  his  own  residence,  or  for  that  of  any 
part  of  his  family,  but  merely  as  a  lodging  for  his  shop- 
man and  servants  employed   about  the  business.    The 
cottage  was  not  even  rated  as  in  the  occupation  of  the 
voter,  the  rating  being  in  the  name  of  the  shopman.  The 
partners  are  rated,  indeed,  for  the  new  premises,  but  that 
is  in  respect  of  the  occupation,  and  can  have  no  bearing  on 
the  question  of  residence.     And  it  is  left  uncertain,  upon 
the  evidence,  whether  they  were  in  occupation  before  the 
end  of  July,  1840.    It  is  evident  that  these  premises  were 
taken  principally  as  a  shop,  and  for  the  sake  of  the  shop;  tbe 
whole  of  the  arrangements  are  subsidiary  to  that  purpose. 
And  an  occupier  of  a  shop,  though  he  frequent  it  dailfj 
but  not  sleeping  there,  or  within  the  prescribed  distance, 
is  not  considered  as  residing  at  his  shop  (1).    Lord  Coke(S), 
speaking  of  the  view  of  frankpledge,  says,  **  If  a  man 
hath  a  house  within  two  leets,  he  shall  be  taken  to  be 
conversant  where  his  bed  is ;"  and  on  the  same  principle 
the  residence  of  a  voter  is  at  the  place  where  he  sleeps  (3). 
It  appears  that  this  voter  slept  at  Wigan,  at  the  most,  some 
half  dozen  times  in  the  course  of  the  year ;  as  frequendy 
stayed  only  for  the  day,  returning  at  night  to  Bolton, 
which  was  certainly  his  ordinary  and  habitual  '*  place  of 
rest'*  (4):  the  sleeping  at  Wigan  was  merely  the  casual  and 
temporary  exception.    If  under  these  circumstances  he 
had  a  residence  at  Wigan,  he  was  resident,  just  as  much, 
at  Preston  and  St.  Helen's.     He  had  an  actual  residence 

(1)  See  Elliott,  183.  (2)  2  Inst.  122. 

(3)  2  Peck.  ?6.  (4)  R.  v.  Mildenhall,  3  B,  &  Aid.  374. 
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at  Bolton  in  the  completest  sense  of  the  term,  and  it  may  184S. 
well  be  doubted  whether  he  can  also  be  constructively 
resident  at  Wigan,  so  as  to  satisfy  the  provisions  of  the 
27th  section  of  the  Reform  Act.  It  has  never  yet  been 
determined  what  would  be  a  constructive  residence  within 
the  meaning  of  that  clause;  and  it  is  now  put  forward  on 
authorities  relating  to  inhabitancy,  a  term  of  less  definite 
import,  and  upon  evidence  that  would  not  support  a  case 
even  of  constructive  inhabitancy. 

Mr.  Cockbum,  in  reply. — Whatever  may  be  the  import 
of  the  term  *'  inhabitancy"  when  applied  to  other  subjects, 
the  text  writers  universally  consider  it,  with  reference  to 
the  ancient  rights  of  voting,  as  equivalent  to  "  residence." 
In  every  one  of  the  cases  that  have  been  cited,  inhabitancy 
and  residence  are  treated  as  convertible  terms.  And  as 
it  appears  from  the  authorities  cited,  that  there  may  be  a 
coDstructive  inhabitancy,  so  likewise,  and  under  similar 
chtumstances,  we  contend  there  may  be  a  constructive 
residence.  In  Donne  v.  Martyr  no  part  of  the  premises 
was  used  as  a  dwelling-house ;  there  was  no  bed-room 
there ;  and,  at  night,  after  the  workmen  left,  the  premises 
were  locked  up.  And  in  JB.  v.  North  Curry  there  were 
no  sleeping  conveniences  for  the  partners  at  the  house, 
nor  did  they  ever  sleep  there.  JR.  v.  Mildenhall  was  the 
case  of  a  person  who,  being  the  driver  of  a  mail-cart,  slept 
part  of  the  night  at  one  place  and  part  at  another ;  and 
it  was  held  that  he  gained  a  settlement  at  the  place  where 
be  completed  his  night's  rest.  But  this  evidently  does  not 
touch  the  question,  where,  from  the  nature  of  a  man's 
occupation,  he  sleeps  some  nights  at  one  place,  and  some 
at  another.  The  authorities,  no  doubt,  establish  the 
position,  that  if  a  man  occupies  premises  at  one  place 
where  he  sleeps,  and  other  premises  at  another  place 
where  he  does  not  sleep,  the  pLice,  at  which  he  sleeps,  is 
his  residence.    But  they  also  show  that  a  man  may  have 
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184S.  seyeral  residences ;  and  that  if  he  occupies  premises  at 
several  places,  at  each  of  which  he  has  provision  for 
sleeping;  and  does  occasionally  sleep,  he  may  then  be 
considered  to  have  a  residence  at  each. 

The  Committee  decided  the  vote  to  be  good. 

The  objection  to  the  vote  of  John  Ackroyd,  who  wis 
also  registered  for  the  same  premises,  and  objected  to  on 
the  ground  of  non-residence,  was  then  abandoned  on  the 
part  of  the  sitting  members. 


April  2.  THOMAS  WOODS'  CASE. 

A  head  of  The  voter  was  registered  for  a  "  House  and  Workshqj^ 

o^ecUon,  Market  Place,"  and  was  objected  to  in  the  sitting  mem- 

"ihaiiho  bers'  lists  of  objections,  under  the  three  following  heads 

uoD  mea-  of  objection : 

ui'l^r,  *•  ^^f  *^*^  ^®  ^«s  not  duly  registered  in  the  register 

>^i«p«t  of  voters  for  the  said  borough,  in  force  at  the  time  of  the 

the  voter  is  election,  in  respect  of  any  legal  qualification. 

^oVfegtlly  ^-  ^^^  ^^^^^  ^^^  qualification  mentioned  in  the  register 

de^nbed,  ^f  voters,  in  respect  of  which  he  is  registered,  is  not 

Sdent  ac-  legally  described,  and  is  insufficient  according  to  law. 

Uw.'^L  3.  For  that  he  did  not  vote  in  respect  of  any  legal 

T^^t'  qualification. 

satisfy  the  And  it  was  now  proposed  to  strike  off  the  voter's  name, 

proniions 

ofthestau    on  the  ground,  that  the  house  and  workshop  were  two 
C.58.  ss.^  separate  buildings,  that  could  not  be  joined  to  make  up 
and  77.       ^  qualification,  and  were  not  either  of  them  of  sufficient 
value  separately.     An  objection  had  been  taken  on  that 
ground  before  the  revising  barrister,  and  overruled  by  him. 
Mr.  Austin. — The  sitting  members  are  not  competent 
to  enter  into  this  case  of  objection ;  having  failed  to  com- 
ply with  the  regulations  of  the  statute,  4  &  6  Vict  c.  68, 
requiring  the  parties  to  sUte,  in  their  lists  of  voters  ob- 
jected to,  the  particular  grounds  of  objection  on  wluch 
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they  intend  to  proceed.  The  53rd  section  enacts,  '<  That  184«. 
in  all  cases  of  controverted  elections  or  returns  of  mem- 
bers  to  serve  in  parliament,  all  the  parties  complaining  of 
or  defending  such  elections  or  returns  shall,  by  themselves 
or  their  agents,  deliver  to  the  clerk  of  the  General  Com- 
mittee, lists  of  the  voters  intended  to  be  objected  to, 
gifing  in  the  said  lists  the  several  heads  of  objections, 
and  distinguishing  the  same  against  the  names  of  the 
▼oters  excepted  to."  And  the  77th  section  provides, 
"  That  no  evidence  shall  be  given  before  the  Committee, 
against  the  validity  of  any  vote  not  included  in  one  of 
the  lists  of  voters  delivered  to  the  General  Committee  as 
aforesaid,  or  upon  any  head  of  objection  to  any  voter 
included  in  any  such  list,  other  than  one  of  the  heads 
specified  against  him  in  such  list."  These  clauses,  there- 
fore, read  together,  amount  to  this:  that  you  shall  not 
proceed  against  any  voter,  except  on  some  head  of  objec- 
tion specified  and  distinguished  against  his  name  in  the 
list  of  objections.  The  purpose  of  which  is,  that  the 
party  objected  to  may  know  beforehand,  on  what  ground 
the  validity  of  his  vote  is  meant  to  be  attacked.  There 
are  other  cases,  in  which  similar  notices  are  required  to 
be  given  by  one  of  the  contending  parties  to  the  opposite 
party.  In  appeals  under  the  poor  laws,  it  is  incumbent 
npon  the  appellant  to  deliver  to  the  opposite  party  a 
written  statement  of  the  particular  grounds  on  which  he 
appeals.  For  example,  if  he  takes  exception  to  the  rate, 
he  must  specify  that  he  is  not  properly  rated  for  such  a 
reason:  if  he  appeals  against  the  settlement  of  a  pauper, 
he  must  state,  either  that  the  pauper  was  not  born  in  the 
parish,  or  has  gained  a  settlement  in  another  parish  by 
serving  an  apprenticeship  there,  or  some  other  specific 
ground.  In  the  like  manner,  in  the  lists  exchanged  by  the 
parties  before  Election  Committees,  the  ground  of  objection 
to  the  voter  must  be  stated  in  such  a  manner;  as  to  show  on 
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1842.     what  objection  the  party  means  to  proceed.    To  this  class 
of  the  sitting  members'  objections,  there  are  three  heads 
of  objection.     The  first  states,  that  the  voter  is  not  duly 
registered  in  respect  of  any  legal  qualification.    And  then 
that  objection  is  repeated,  with  a  slight  variation  in  termi, 
by  the  second  and  third  heads,  which  are  in  substance 
the  same  as  the  first.    But  no  specific  ground  of  objectioD 
is  stated  at  all.     It  ought  to  have  been  stated,  agreeably 
to  the  objection  taken  before  the  revising  barrister,  and 
now  insisted  on,  that  the  voter  was  unduly  registeredi 
because  he  was  registered  for  a  house  and  workshop, 
which  could  not  be  united  as  a  single  qualification,  under 
the  27th  section.     But  these  heads  of  objection  amoant 
to  nothing  more  than  a  general  statement  that  he  is  not 
registered  for  any  legal  qualification.    Such  a  statement, 
it  is  evident,  includes  every  possible  case  of  defect  that 
could  vitiate  the  quaUfication ;  and  gives  us  no  more  in- 
formation than  the  mere  insertion  of  the  voter's  name  in 
the  list ;  informing  us  that  they  mean  to  object  to  him,  hot 
of  nothing  further.     It  is  impossible  for  us  to  discover 
on  what  ground  they  propose  to  impeach  the  validity  of 
the  vote.     Under  such  an  objection  as  this,  they  may 
proceed  against  the  voter  on  the  ground  of  non-residence, 
or  insufficiency  of  value,  or  non-payment  of  rates,  or  on 
any  other  conceivable  case  of  disqualification.     On  ally 
or  any  of  these  grounds,  they  might  proceed  under  the 
general  objection,  that  he  has  no  legal  qualification,  and 
this,  and  no  more  than  this,  is  announced  in  their  present 
heads  of  objection.     If  this  be  an  admissible  form  of  ob- 
jection, it  is  nugatory  to  require  the  statement  of  any 
particular  grounds  of  objection,  for  this  general  statement 
will  comprehend  every  possible  species  of  objection.  The 
object  proposed  in  exchanging  lists  of  objections,  is  to 
prevent  unnecessary  expense  in  preparing  a  defence  on 
points  that  are  not  meant  to  be  attacked  :  but  that  object 
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would  be  entirely  frustrated,  if  this  vague  and  indefinite  1842. 
manner  of  objecting  were  allowed.  The  rule  requiring 
the  grounds  of  objection  to  be  specified  in  the  lists  has 
prevailed  since  1711,  when  it  was  established  by  the 
order  of  the  House  (1).  It  was  adopted  in  the  statute 
53  Geo.  III.  c.  71,  the  first  statute  on  the  subject,  and 
continued  in  the  subsequent  statutes  in  nearly  the  same 
terms  as  in  the  original  order  of  the  House.  And  it  has 
been  constantly  enforced  by  decisions  of  Committees, 
both  under  the  order  and  the  statute.  Thus,  in  the 
Middlesex  case(2)f  A  bud  was  objected  to  as  having  no 
freehold ;  and  as  having  no  freehold  as  described  on  the 
poll.  The  witness  who  was  called  to  establish  these  ob- 
jections, was  asked,  whether  the  premises  had  not  been 
conveyed  to  the  voter  within  a  year  previous  to  the  elec- 
tion. The  Committee  determined  that  such  evidence, 
not  applying  to  the  objections  given  in,  should  not  be 
entered  into.  To  the  Uke  purpose  are  the  cases  of 
Friday  (3)  and  Batsford  (4f),  in  the  same  book.  The 
strictness  with  which  tlie  rule  has  been  followed,  is  ex- 
emplified in  the  Canterbury  case  (5),  where,  a  voter  being 
objected  to  as  having  tendered  at  the  wrong  booth,  the 
objecting  party  was  not  allowed  to  prove  that  he  had 
tctually  toted  at  a  wrong  booth.  In  the  Belfast  ca^se(6), 
vbich  is  the  latest  authority  in  print  on  the  subject,  the 
objection  was  not  expressed  with  the  same  latitude  as 
the  present,  but  confined  to  the  narrow  ground  that  the 
voter  was,  at  the  time  of  the  election,  employed  in  the 
collection  of  the  revenue  :  and  it  was  held  that  the  actual 
objection,  that  he  was  a  letter  carrier,  could  not  be  enter- 
tained. Much  less  would  it  have  been  sufiicient  to  have 
objected,  as  here,  in  general  terms,  that  he  had  no  legal 
qualification.     All  these  authorities,  in  carrying  this  re- 

(1)  2  Ludera,  382.  (2)  2  Peck,  60.  (3)  Ibid. 

(4)  md.  61.  (5)  K.  &  0. 327.  (6)  F.  &  F.  604. 
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1848.  gulation  into  effect,  require  that  the  grounds  of  olijectioa 
should  be  specifically  stated,  and  that,  as  the  voter  must 
specify  his  qualification  in  order  to  entitle  himself  to  be 
registered,  so  the  objector  must  specify  the  disqualifica- 
tion, to  deprive  him  of  his  right  to  vote.  And  such  a 
specification  of  objection  can  only  be  ascertained  so  as  to 
satisfy  the  principle  of  the  rule,  if  it  be  stated  in  predie 
and  definite  terms.  But  here  the  heads  of  objection  are 
expressed  in  so  vague  a  manner,  as  to  defeat  the  veiy 
purpose  and  utility  of  the  rule. 

Mr.  Hildyard, — We  are  not  prepared  to  say,  that  we 
could  proceed  upon  either  the  first  or  third  of  our  headi 
of  objection,  if  they  stood  alone ;  but  we  contend,  that 
the  second  head  of  objection  comprises  an  allegatioo 
sufficiently  distinct  and  specific  to  enable  us  to  enter  into 
this  case.     The  second  head  states  the  objection  to  the 
voter  to  be,  ^'  That  the  qualification  mentioned  in  die 
register,  in  respect  of  which  the  voter  is  registered,  is  not 
legally  described,  and  is  insufficient  according  to  law." 
Now,  what  is  the  qualification  mentioned  in  the  register, 
and  in  respect  of  which  the  voter  is  registered?    "A 
house  and  workshop.'*     Thus,  on  the  face  of  the  register, 
it  appears  that  the  qualification  consists  of  two  distinct 
and  separate  buildings.     For,  if  the  workshop  was  con- 
nected with  the  house,  and  formed  part  of  the  curtihge, 
the  whole  would  have  been  comprehended  under  the  de» 
scription  of  ^'  House."     Assuming,  therefore,  that  the 
circumstance  of  the  two  buildings  being  distinct  and  sepa* 
rate,  forms  a  tenable  ground  of  objection,  the  matter  of 
that  objection  is  immediately  suggested  by  the  Tory  de» 
scription  of  the  qualification  appearing  on  the  face  of  the 
register ;  and,  therefore,  our  head  of  objection  refening 
to  that  description  of  the  quahfication,  sufficiently  indi- 
cates the  ground  on  which  we  proceed,  and  apprises  the 
other  party  of  the  nature  of  the  objection.     Let  us  sop- 
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»  that  the  voter  was  registered  for  ''  Land*'  alone  1840. 
:h  would  not  by  itself  form  a  qualification)^  and  we 
objected  to  him  in  the  terms  of  our  second  head  of 
:tioD,  would  it  not  have  been  suflSciently  apparent, 
;  was  the  ground  of  objection  meant  ?  And  it  would 
I  over-refined  and  subtle  logic  that  could  draw  a  dis- 
ion^  in  this  respect,  between  that  description  and  the 
mt  one  of  house  and  workshop,  a  description  obviously 
rting  two  dbtinct  members,  or  particulars,  of  which 
[ualification  is  alleged  to  consist, 
r.  AustiMf  in  reply. — It  would  be  difficult  to  point  out 
real  difference,  in  effect,  between  the  first  and  third 
s  of  objection,  which  they  abandon,  and  the  second, 
hich  they  rely.  But,  taking  the  second  head  as  that 
hich  they  proceed,  the  position  they  now  advance  is 
that,  as  a  matter  of  fact,  the  house  and  workshop  are 
distinct  buildings,  but  that  it  appears  on  the  face  of 
egister  itself,  that  the  description  of  the  qualification  is 
oper.  In  order,  therefore,  to  meet  this  mode  of  pre- 
Dg  the  case,  the  second  head  of  objection  must  be 
as  if  it  made,  not  a  single  specific  statement,  but  two 
"al  and  independent  statements ;  first,  that  the  qualifi- 
n  is  not  legally  described ;  second,  that  the  qualifica- 
iescribed  is  insufficient.  The  former  is  that  on  which 
profess  to  take  their  stand.  But  does  the  allegation 
the  qualification  "is  not  legally  described,"  furnish 
notice  whatever  of  the  particular  ground  of  objec- 
It  ought  to  have  been  added,  "  because  it  is  de- 
ed in  such  a  specified  manner."  And  the  question 
lily  raised,  is  not,  whether  there  is  a  proper  description 
€  qualification  on  the  register,  but  whether  that  de- 
tbn  of  itself  points  out  the  ground  of  objection  to  the 
fication.  And  thus,  they  are  in  reality  contesting, 
lie  propriety  of  the  description,  but  the  validity  of  the 
fication  itself.    To  take  the  example  they  have  pro- 
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ISi'S.  posed>  of  a  person  being  registered  for  "Land"  alone 
the  objection  that  the  qualification  is  improperly  describe! 
imports  that  there  is  something  erroneous  in  the  descri] 
tion  itself.  But  the  real  objection  in  the  supposed  cai 
is  not  that  the  voter  is  entered  for  land  erroneously,  bi 
that  he  cannot  be  registered  for  land.  So  in  the  presei 
case,  it  is  not  said,  that  the  premises  are  erroneously  d 
scribed  as  a  house  and  workshop,  but  that  the  particola 
comprised  in  that  description  cannot  constitute  a  leg 
qualification.  And  even  if  we  take  the  objection  on  tl 
ground  of  improper  description,  in  this  their  own  sensi 
it  is  by  no  means  an  inevitable  inference  from  the  d( 
scription,  ''bouse  and  workshop,"  that  they  are  tw 
separate  and  distinct  buildings ;  much  less,  that  the  boos 
may  not  separately  be  of  sufficient  value.  And  in  tbi 
respect,  the  present  case  is  clearly  distinguishable  froi 
the  supposed  case  of  registration  for  "  land'*  alone,  whic 
can  in  no  possible  case  constitute  a  qualification  under  th 
new  borough  franchise. 
First  resolu-  The  Committee  resolved,  '^  That  the  second  head  c 
objection,  taken  by  itself,  is  sufficiently  specific  to  alloi 
the  Committee  to  entertain  it." 

The  voter  Mr.  Ackerley,  one  of  the  agents  for  the  sitting  member 
tered  for'a  Seated  that,  at  the  registration  in  1840,  he  had  objecte 
"  house       ^Q  the  name  of  Thomas  Woods  being  retained  in  the  Ki 

and  work-  ® 

shop:"  the  of  voters,  on  the  ground  that  the  house  and  workshops 

tion  takeT  which  his  qualification  was  represented  to  consbt,  wei 

sion*wM^**  two  distinct  buildings,  separated  from  each  other  by  tl 

that  II  cse  public  road,  which  could  not  be  taken  in  conjunction  1 

separate  form  the  qualification,  and  that  either  of  them  separatel 

wh*ich°^''  was  not  of  sufficient  value  to  constitute  a  qualification 

could  not     but  that  no  other  objection  was  taken. 

be  joined  to  *' 

form  a  qua-       Mr.  Austin  submitted  that,   after  this   evidence,  tl 

and  neither   Sitting  members  could  not   proceed  with  the  case. 

of  which      appears  that  the  only  ground  of  objection  taken  at  tl 
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registration  (except  the  ground  of  insufficiency  of  value      1842. 
which  was  involved  in  the  other),  was,  that  the  house  and  ^as  of  suffi- 
workshop  were  two  distinct  buildings  that  could  not  be  ^!JJ^|j!|y' 
joined  to  form  one  qualification.    But  this  ground  of  ob-  the  objec- 

tion  fpeci-* 

jection  is  not  specified  in  the  heads  of  objection,  on  which  fied  iu  the 
the  sitting  members  proceed  in  objecting  to  this  vote  ;  the  jecUoM  be- 
only  ground  of  a  specific  character  there  stated  being  an  ^^  ^? 
objection  on  the  ground  of  misdescription.  wai,  thatthe 

Mr.  Hildyard. — Our  second  head  of  objection  in  this  ^ndoDed''' 
ckss,  and  that  on  which  we  intend  to  rely,  is,  "  that  the  l^^'^a.'^^j*" 
qualification  mentioned  in  the  register,  in  respect  of  which  '^*^  ^®* 
the  voter  is  registered,  is  not  legally  described,  and  is  held,  that 
insufficient  according  to  law."    And  the  particular  ground  {jJq  wasDot 
of  objection  on  which  we  proceed  against  this  voter  is,  ^^^  **f®^ 

,  ,         ,  the  revising 

tliat  his  qualification  is  made  up  of  two  members,  a  house  bamater. 
and  workshop,  which  being  separate  and  distinct  build- 
ings, cannot  be  taken  together  as  forming  a  qualification. 
This  is  the  ground  that  was  taken  before  the  barrister, 
and  this  is  a  ground  that  we  arc  enabled  to  go  into,  under 
our  second  head  of  objection.  The  qualification  is  de- 
scribed in  the  register  as  a  ''  house  and  workshop  :*'  it 
therefore  appears  on  the  face  of  the  register,  that  the 
qualification  is  improperly  described ;  since  that  descrip- 
tion implies  that  there  are  two  separate  buildings,  and 
thus  indicates  of  itself  the  inherent  defect  in  the  qualifi- 
cation. And  if  the  circumstance  of  that  defect  is  further 
made  out  in  evidence,  and  it  is  shown  that  the  house  and 
workshop  are  in  fact  two  separate  buildings,  and  neither  of 
them  of  sufficient  value,  we  shall  have  made  out  our  second 
head  of  objection  to  the  fullest  extent  of  its  terms ;  we 
shall  have  shown  that  the  qualification  is  both  improperly 
described,  and  is  insufficient  in  law.  It  is  attempted  to 
confine  us  to  the  first  part  of  our  objection,  that  on  the 
ground  of  mis-description,  and  to  prevent  us  from  going 
into  the  other  ground  of  insufficiency  in  law;  but  both 
VOL.  I. — B.  A.  £•  c.  p 
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^^^*     grounds  of  objection  were  in  effect  taken  before  the  bar- 
rister,  and  upon  both  we  are  now  entitled  to  proceed. 

Mr.  Austin. — Of  the  three  heads  of  objection  stated  in 
the  list  of  the  sitting  members^  the  first  and  third  have      ^ 
been  abandoned  by  them ;  and  the  secondi  according  to  -«^ 
their  own  explanation  of  its  meaningi   consists  of  two 
several  grounds :  first,  that  the  qualification  is  not  legallji 
described  in  the  register ;  and,  secondly,  that  it  is  insuflS —  . 
cient  in  law.     Of  these  two  grounds  it  appears  that  th^^ie 
first  was  not  taken  before  the  revising  barrister,  an^^^l 

therefore  cannot  be  entertained  by  the  Committee ;  an d 

the  second  ground  is  stated  in  such  general  terms,  as  n^cDt 
to  amount  to  a  specification  of  any  particular  ground  ^^mf 
objection ;  certainly  not  to  a  sufficient  specification  of  tk=ie 
ground  of  objection  actually  taken  before  the  revisiKisjr 
barrister.    It  has  indeed  been  attempted  to  interpret  tlie 
first  branch  of  the  second  objection,  as  if  it  means  ttm^^ 
the  description  ui  the  register  indicates  on  the  face  oP  it 
the  defect  in  the  alleged  qualification,  so  that  an  objection 
on  the  ground  of  illegal  description,  is  in  effect  an  objection 
on  the  ground  of  the  illegaUty  of  the  quaUfication.    But 
this  is  a  meaning  which  the  words  cannot  be  made  to  bear, 
without  a  violent  strain  upon  their  natural  signification, 
and  besides  would  go  to  the  length  of  confounding  the  de- 
scription with  the  thing  described.    And  what  is  there  in 
either  branch  of  the  second  objection,  that  is  dbtinctly  or 
peculiarly  applicable  to  the  ground  actually  taken  ?     How 
can  it  be  said  to  specify  that  ground,  or  in  what  respect 
is  it  more  applicable  to  this,  than  to  any  other  conceivable 
defect  in  the  qualification  ? 

It  is  unnecessary  to  repeat  the  arguments  that  have 
been  urged  in  the  former  discussion,  where  the  point  in 
issue  was,  in  a  great  measure,  the  same.  Under  this  view 
of  the  question,  the  resolution  to  which  the  Committee 
has  just  now  come,  must  be  understood  to  have  reference 
to  the  ground  of  misdescriptionj  taken  in  the  only  sense 
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which  the  words  can  properly  bear.  And  the  Committee  184^. 
may,  with  perfect  consistencyi  and  without  any  departure 
from  the  true  meaning  of  their  former  resolution^  at  pre- 
sent further  determine,  that  inasmuch  as  the  sitting  mem- 
bers have  not  specified  in  their  list  of  objections  the 
ground  of  objection^  which  alone  was  taken  before  the 
KTisiog  barrister,  and  on  which  alone  they  can  now  insist, 
tbej  are  not  in  a  situation  to  enter  mto  their  case  of  ob- 
jection against  this  vote. 

The  Committee  came  to  the  following  resolution :  ''  That  secoDd  re- 
the  objection,  specified  in  the  second  head  of  objection,  ^*"^®°* 
was  not  taken  before  the  revisufig  barrister." 

The  next  day,  Mr.  Hildyard  proposed  to  proceed  with     April  4. 
the  examination  of  witnesses  in  this  case. 

Mr.  Austin  objected  to  this  course,  as  the  Committee, 
by  the  efiect  of  the  resolutions  to  which  they  had  come 
the  day  before,  had  already  adjudicated  upon  the  case ; 
and  hawing  been  decided  and  disposed  of,  it  could  not 
now  be  resumed.    The  room  having  been  cleared, 

The  Committee  came  to  the  following  resolution:  "  The  Third  reso- 
Committee  are  of  opinion,  that  the  second  head  of  objec-  "^°°' 
tion  specified  in  the  case  of  Thomas  Woods,  is  confined  head  of  ob- 
to  the  illegality  of  the  description  as  stated  in  register;  iutiDg'that 
but  on  this  objection  no  evidence  can  be  taken  on  the  '^^JiJ^^l' 
iacts  of  the  legality  of  the  qualification.'*  tion  men- 

the  reffister 
i>Do(  legally  described,  and  is  insufficieDt  accordiog  to  law,  the  only  specific  ground,  that 
^  Committee  can  entertun,  is  that  of  the  illegality  of  the  description  in  the  register,  and 
't^^tniestion  can  be  entertaioed  aa  to  the  leg^ity  of  the  qualification  itself. 

Mr.  Hildyard  then  submitted,   that  consistently  with  The  voter 
tbis  resolution,  he  might  now  proceed  to  argue  the  case  gittered  for 
on  the  point  of  law  relative  to  the  improper  description.     ^^  ^^^ 

shop,"  an 
objection  on  the  ground  of  iUesal  description  of  the  Qualification  in  the  register,  might  have 
w  eBtertaised  by  the  Committee,  if  it  had  been  taken  before  the  reTising  bairister. 
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1842.  Mr.  Austin.— The  first  resolution  to  which  the  Com- 
mittee  came  in  this  case,  was,  "  That  the  second  head  of 
objection^  taken  by  itself,  is  sufficiently  specific  to  allow 
the  Committee  to  entertain  it."  This  resolution,  when 
read  together  with  the  third  resolution,  to  which  the  Com- 
mittee has  just  now  come,  amounts  to  this:  that  the 
second  head  of  objection  is  a  suflScient  specification  of 
objection  on  the  ground  of  the  illegality  of  the  deacrip- 
tion  as  stated  in  the  register ;  but  is  not  a  sufficient  spe- 
cification of  objection  on  the  ground  of  the  illegality  of 
the  qualification.  And  besides  these,  there  is  the  second 
resolution,  to  the  effect,  "  That  the  objection  specified  in 
the  second  head  of  objection  was  not  taken  before  the 
revising  barrister."  So  that  from  the  three  resolutions 
combined,  it  results,  that  in  the  opinion  of  the  Committee, 
there  is  a  part  of  the  second  head  of  objection  which 
includes  the  ground  of  misdescription  on  the  register, 
but  that  objection  was  not  taken  before  the  revising  bar- 
rister. According,  therefore,  to  the  opinion  of  the  Com- 
mittee, as  expressed  in  these  resolutions,  it  is  clear  that 
the  objection,  on  the  ground  of  the  illegality  of  the  quali- 
fication, cannot  be  entered  into;  and  the  only  ground  of 
objection  which  can  be  considered  to  be  specified  against 
this  voter  in  the  sitting  members'  list,  and  on  which  they 
have  any  pretence  for  insisting,  is  the  ground  of  the  im- 
proper description  of  the  qualification  in  the  register. 
But  this  objection  was  not  taken  before  the  revising  bar- 
rister. It  was  an  objection  that  might  have  been  taken 
before  him.  And  as  it  might  have  been  taken,  and  was 
not  taken  before  the  revising  barrister,  it  cannot  now  be 
entertained  by  this  Committee.  These  propositions  are 
founded  upon  the  true  construction  of  the  50th  and  60th 
sections  of  the  Reform  Act,  a  construction  that  has 
repeatedly  been  recognized  by  Committees,  and  may  be 
considered  as  firmly  settled.     Under  the  provisions  of 
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he  50th  section^  there  are,  besides  claims,  two  different     1812. 
classes  of  cases,  with  which  the  revising  barrister  is  con- 
lemed,  and  which  are  distinguished  from  each  other  in 
his  respect,  that  with  the  one  he  may  deal  without  any. 
lotice  of  objection  having  been  given,  but  he  cannot  en- 
ertain  the  other,  unless  there  has  been  a  regular  notice 
>f  objection.     He  can  expunge  the  name  of  a  person 
i?ho  is  dead,  correct  mistakes  in  any  of  the  particulars  of 
name  and  description,  supply  omissions  of  any  of  those 
particulars,  except  the  voter's  surname,  or,  if  the  matter 
omitted  be  not  supplied  to  his  satisfaction,  expunge  the 
person's  name ;  with  all  these  cases  he  is  competent  to 
deal,  without  any  notice  of  objection  having  been  given. 
But  in  any  other  case  but  those  mentioned,  he  cannot 
expunge  any  name,  unless  a  regular  notice  of  objection 
his  been  given  to  the  party.    Now,  by  the  60th  section, 
the  jurisdiction  of  the  Committee  is  reserved  in  those 
cases  only,  where  in  consequence  of  the  decision  of  the 
revising  barrister,  the  name  of  the  voter  was  improperly 
uiserted  or  retained  in  the  register,  or  the  name  of  any 
person,  who  tendered  his  vote  at  the  election,  improperly 
omitted  from  the  register.    In  those  cases,  then,  with 
which  the  revising  barrister  can  deal  without  an  objection 
having  been  taken,  there  being  no  judicial  determination 
of  the  matter  between  parties,  there  is  no  decision  of  the 
revising  barrister,  and  consequently  no  appeal  to  the  Com- 
mittee under  the  60th  section.     And  in  the  other  class  of 
cases,  where  a  regular  notice  of  objection  is  required,  he 
cannot  expunge  the  name,  unless  such  notice  has  been 
given,  and   therefore,   if  no  objection   be   so  brought 
before  him,  the  name  will  not  be  retained  on  the  register 
in  consequence  of  his  decision,  and  no  appeal  will  lie 
ftom  him  to  the  Committee.     But  if  an  objection  be  taken 
before  him,  then  he  is  bound  to  adjudicate  thereon,  and 
if  he  decides  against  the  objection,  the  name  will  be  re- 
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1842.  tained  in  consequence  of  his  decision,  and  the  Committee 
can  entertain  the  case.  Accordingly,  in  the  present  case, 
if  the  alleged  matter  of  misdescription  were  no  more 
.than  a  mere  mistake  or  omission  in  the  particulars,  the 
case  would  not  be  one  on  which  an  appeal  would  lie  to 
the  Committee.  But  if,  as  the  present  proceeding  neces- 
sarily implies,  the  misdescription  is  such  as  affects  the 
very  essence  of  the  qualification,  the  case  could  not  come 
under  the  cognizance  of  the  revising  barrister,  except 
upon  a  regular  notice  of  objection,  and  an  objection  taken 
before  him  on  the  particular  ground.  But  here,  it  ap- 
pears from  the  evidence  of  the  objector  himself,  that  thii 
ground  of  objection  was  not  taken  before  the  revising 
barrister :  he  therefore  could  not  make  a  decision  upon  it ; 
the  name  could  not  have  been  retained  upon  the  register 
in  consequence  of  any  such  decision ;  with  respect  to  thii 
matter,  therefore,  the  appellate  jurisdiction  of  the  Com- 
mittee cannot  arise,  and  the  Committee  are  not  competent 
to  entertain  this  objection.  The  rule  that  Committees  can* 
not  proceed  on  any  other  grounds  of  objection  than  those 
taken  before  the  revising  barrister,  was  recognized  and 
confirmed  by  two  Committees,  whose  authority  is  entitled 
to  the  highest  respect ;  the  Rochester  Committee,  18S5, 
of  which  the  present  Speaker  was  a  member,  and  from 
which  there  emanated  a  series  of  excellent  decisions,  such 
as  never  proceeded  from  any  other  Committee ;  and  the 
Monmouth  Committee,  in  the  same  year,  of  which  Mr. 
Edward  Strutt  was  chairman,  and  Mr.  Serjt.  Talfourd 
was  a  member.  The  course  of  the  decisions  in  both  those 
Committees  was  to  limit  the  appeal  strictly  to  the  objec- 
tions taken  before  the  revising  barrister.  The  Rochester 
Committee,  indeed,  went  a  little  too  far  (yet  in  the  right 
direction)  in  determining  that  the  evidence  should  be 
confined  to  the  witnesses  called  before  the  revising  bar- 
rister (1).     But  their  decision  was  corrected,  in  this  re- 

(1)K.&0.82. 
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spect,  by  the  Monmmith  Committee,  who  resolved  (1),  184^. 
**  That  the  Committeei  before  hearing  an;  objection  in 
the  nature  of  an  appeal  from  the  decisbn  of  the  revising 
barrister,  will  require  the  grounds  of  the  objection  bom 
fide  made  and  insisted  on  to  be  proved,  and  the  evidence 
confined  to  those  grounds ;  but  that  they  will  not  restrict 
the  evidence  of  either  party  to  that  before  the  revising 
barrister."  The  same  rule  has  been  adopted  also  by  this 
Committee  in  WhysalTs  case  (2),  where  they  resolved, 
''  That  this  Committee  will  not  allow  any  vote  to  be  ques- 
tioned on  an  objection  that  might  have  been  taken,  and 
was  not  taken,  before  the  revising  barrister." 

Here  the  objection  on  the  ground  of  improper  descrip- 
don  in  the  register,  might  have  been  taken  before  the 
barrister;  but  not  having  been  taken  before  him,  the 
Committee,  eonformably  to  the  rule  in  the  Monmouth 
mte,  and  their  own  resolution,  cannot  now  entertain  it. 
Id  adhering  to  that  rule,  they  will  carry  into  effect  the 
true  interpretation  of  the  Reform  Act.  If  a  contrary 
course  were  permitted,  and  the  inquiry  before  the  Com- 
mittee were  not  confined  rigidly  to  points  raised  before 
the  barrister,  it  would  only  be  necessary  to  take  some 
paltry  objection  before  the  barrister,  as  a  foundation  for 
&Q  appeal  to  a  Committee,  when  there  might  be  brought 
forward  a  multitudinous  array  of  objections,  that  might, 
more  conveniently,  and  with  far  less  expense,  have  been 
discussed  and  decided  by  the  local  tribunal  provided  by 
the  act. 

Mr.  HUdyard.-^We  admit  that,  by  the  resolution  of 
the  Committee,  we  are  confined  to  the  objection  on  the 
ground  of  misdescription,  but  contend,  that  thai  objection 
Was  in  effect  taken  before  the  revising  barrister,  and  adju- 
dieated  upon  by  him.  If,  upon  the  objection  taken  that 
the  house  and  workshop  are  two  distinct  buildings,  he 
comes  to  the  conclusion  that  they  are  two  distinct  build- 

(1)  K.  &  0. 413.  (3)  Ante,  p.  185. 
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1842.  ings,  and  consequently  expunges  the  name,  this  is  equi 
valent  to  a  decision,  that  the  description  of  the  qualificatioi 
is  illegal:  if,  on  the  other  hand,  he  is  of  opinion  that  the; 
are  noi  two  distinct  buildings,  and  retains  the  name,  thi 
amounts  to  a  determination  that  the  description  of  th( 
qualification  is  legal.  You  cannot  ruse  the  objectbn 
which  was  actually  taken,  without  also  raising  that  on  the 
ground  of  the  legality  of  the  description ;  and,  in  deciding 
the  one,  he  implicitly  decides  the  other.  After  the  re- 
vising barrister  had  decided  that  the  two  buildings  conU 
be  united,  and  retained  the  name  in  the  list,  the  objector 
could  not  have  also  taken  the  other  objection  as  to  the 
description,  the  latter  being  included  in  the  former.  The 
50th  section  of  the  Reform  Act  directs,  that  the  revinng 
barrister  "  shall  require  it  to  be  proved  that  the  person 
objected  to  was  entitled  to  have  his  name  inserted  in  the  list 
of  voters,  in  respect  of  the  qualification  described  in  nek 
list'^  Suppose  a  voter  in  a  borough  were  put  on  the  list 
for  ^'  land "  alone,  and  he  was  objected  to  on  the  ground 
that  his  alleged  qualification  was  only  land;  this  also 
brings  before  the  revising  barrister  the  objection  that  die 
description  of  the  qualification  is  bad  on  the  face  of  the 
register.  The  one  necessarily  involves  and  implies  the 
other.  So,  in  the  present  case,  a  '^  house  and  workshop'' 
is,  on  the  face  of  it,  a  bad  description,  because  they  can^ 
not  be  united  to  form  a  qualification.  The  objector  takes 
that  ground  of  objection  which  involves  both,  and  the 
barrister  therefore  decides  both.  That  is  the  decision 
we  say  is  wrong,  and  which  we  call  upon  you  to  reverse. 
Mr.  Austin,  in  reply. — It  is  admitted,  that  the  objecdon 
on  the  ground  of  misdescription  was  not  expressly  taken 
before  the  revising  barrister:  but  it  is  said,  that  it  was 
taken  in  effect,  because  it  is  involved  in  the  objection 
that  was  actually  taken.  The  objection  actually  taken 
was,  that  these  were  two  separate  and  distmct  buildings, 
which  is  an  objection  to  the  legality  of  the  qualification; 
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said,  that  this  objection  invokes  and  implies  an  184£. 
1  on  the  ground  of  the  improper  description  of 
ification  on  the  register;  an  objection  of  an  essen- 
dnct  character.  To  confound  these  two  objections 
e  nothing  less  than  to  confound  the  terms  of  the 
on  with  the  quality  of  the  subject  of  the  descrip- 
d  by  such  an  egregious  fallacy,  it  is  attempted  to 
t  the  objection  on  the  ground  of  the  illegality  of 
ription,  which  your  last  resolution  allows  them  to 
Oj  as  identical  with  the  objection  on  the  ground 
legality  of  the  qualification,  the  consideration  of 
le  resolution  interdicts.  If  the  two  objections 
ley  are  alleged  to  be,  substantially  identical,  why 
le  objection  now  repeated  in  the  same  terms  in 
was  brought  forward  before  the  revising  bar- 
But  the  present  objection  is  an  objection  utterly 
f  in  substance  as  well  as  in  form,  from  that  which 
I  taken.  The  objection  you  are  now  called  upon 
er,  is,  that  the  description  of  the  qualification  on 
(ter  was  an  illegal  description.  That  is  an  ob- 
he  revising  barrister  was  competent  to  entertain 
le,  provided  the  objection  were  made  before  him. 
in  objection  that  you  might  entertain,  if  it  had 
en  before  him.  But  as  it  was  not  brought  before 
ing  barrister,  it  cannot  now  be  entertained  by  the 
se. 

ommittee  resolved,  **  That  if  the  objection  on  the  Fourth  re- 
>f  illegal  description  of  the  qualification  in  the  *°*"^^°"' 
lad  been  taken  before  the  revising  barrister,  the 
ee  might  have  entertained  it,  but  that  objection 
ig  been  so  taken,  the  Committee  cannot  now  en- 

sequence  of  this  decision,  all  the  other  cases  of 
class  were  abandoned  on  the  part  of  the  sitting 
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184g. 

JAMES  HAGUE'S  CASE. 

April  5th, 

Where  the  Before  the  sitting  members  entered  into  thoi 
thevoter,  objection  to  this  vote,  a  preliminary  objection  wa 
St^f  Ib^**®  on  the  part  of  the  petitioners,  to  the  form  of  the 
jecUons.  objection  under  which  the  case  was  brought  forwa 
▼oter  did  head  of  objection,  class  5  of  the  sitting  members' 
twelve' ca-  expressed  in  the  following  terms :  ''  For  that  he 
months  ^*"*e  improperly  retained  in  the  register  of  voten 
next  pre-  at  the  time  of  the  election,  in  consequence  of  the 
3i8t  Joiy,  of  the  barristers  (or  one  of  them),  who  revised  tl 
ovroeror^  voters,  from  which  the  register  was  formed,  inas 
tenant,  any  he  did  not,  for  twelve  calendar  months  next  pn 

boase, 

warehouse,  the  last  day  of  July  1840,  occupy,  as  owner  or  tei 

bouse  °^*  house,  warehouse,  counting-house,  shop,  or  other 

oSh^'  b'^Ud-  ^^^^S»  either  separately,  or  jointly  with  any  land 

ing,  being,  therewith,  of  the  clear  yearly  value  of  not  less  thi 
rateW,  or         Mr.  Auitin. — This  head  of  objection  follows, 

inyiJnd*^  word,  the  terms  of  that  part  of  the  27th  sectio 

occupied  Reform  Act,  which  defines  the  qualification  of  a 

therewith,  ,  ,         T    . 

of  the  clear  a  City  Or  borough.     It  IS  a  mere  enumeration  o 

ofm)t  Teu"^  grounds  of  qualification,  and  not,  as  it  ought  to  b 

thfs^Jas'  *    ^^^^*^^^"  ^f  *  particular  ground  of  objection.     T 

held  a  spe-  ment,  which,  in  conformity  with  the  Act  of  4  8 

tion,on  the  c.  58,  ought  to  specify  a  single  ground  of  object! 

ofToraffi.    comprehends  at  least  a  dozen  different  ground 

ciencyof     jection.     It  may  include  objections  that  he  did 

cupy  for  twelve  months;  that  he  did  not  occupy 

that  the  house  was  not  of  the  yearly  value  of  10/.; 

as  many  objections  as  there  are  particulars  that  i 

into  the  qualification.     The  53rd  and  77th  sectio 

4&5  Vict.  c.  58,  do  not  prevent  the  objector  fro 

several  heads  of  objection,  nor  indeed,  any  nun 

he  may  think  advisable,  with  a  due  regard  to  the 
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i;  but  the  Act  absolutely  requires  him  to  ipe^f^  184g> 
HinguM  such  heads  against  the  name  of  the  par-  *""'"'"' 
voter.  And  this  is  not  a  mere  technical  point,  but 
it  involves  the  very  principle  of  these  provisions  in 
t.  The  Act  not  only  provides  for  the  delivery  of 
the  voters  objected  to,  but  ako  requires  that  each 
f  objection  shall  be  specified  against  the  name  of 
er  objected  to.  And  for  what  purpose  {  In  order 
te  party  may  be  apprised  of  the  nature  of  the 
m  against  his  vote,  and  may  come  prepared  with 
ence.  But  if  the  objections  are  put  in  this  shape ; 
rhole  of  the  words  of  the  enfranchising  clause  may 
I  taken  together,  and  stated  negatively  against  his 
how  is  it  possible  for  him  to  discover  what  is  the 
on  that  is  intended  to  be  actually  brought  against 
[n  the  case  of  JVood^  vote  (I),  the  first  head  of  ob- 
.  which  stated  **  that  the  voter  was  not  duly  regis- 
D  respect  of  any  legal  qualification,''  was  admitted 
ntenable,  as  not  being  sufficiently  specific.  And 
tsent  head  of  objection  is  in  effect  the  same  as  that. 
re  have  occurred  several  cases  in  the  Courts  of 
lative  to  analogous  provisions  in  the  statutes  relating 
loor  laws,  requiring  notice  of  the  particular  grounds 
eal  to  be  given  by  the  appellant  to  the  respondent 
Thus,  in  R.  v.  8heard{i\  where  a  notice  of  appeal 
the  accounts  of  an  overseer,  stated  only  that  the 
nt  would  object  to  certain  specified  items  or  charges 
nents  in  the  accounts,  it  was  held  that  this  notice 
d,  because  the  particular  causes  and  grounds  of 
were  not  specified  and  stated  in  the  notice,  as 
d  by  the  statute  41  Geo.  3,  c.  23,  s.  4.  And  Mr. 
Bayley  there  observed,  **  Where  a  notice  is  ge- 
ind  leaves  it  uncertain  upon  which  of  several  pos« 
^unds  of  appeal  an  item  is  questioned,  can  we  say 

(I)  AnU,  p.  202.  (2)  2  B.  &  C.  856. 
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18  i2.  that  it  states  and  specifies  a  particular  ground  V  So  like< 
wise,  the  statute  56  Geo.  3, 0.139,  having  provided  several 
requisites  to  the  due  binding  of  parish  apprentices,  it  was 
held,  that  a  notice  of  appeal  against  a  removal  founded 
on  a  settlement  by  parish  apprenticeship,  which  stated 
generally,  that  the  requisites  of  the  statute  56  Greo.  3,  c. 
139,  were  not  complied  with,  was  not  such  a  ''statement  of 
the  grounds  of  appeal,"  as  would  satisfy  the  81st  sectioo 
of  the  4  &  5  WiU.  4,  c.  76 :  Reg.  v.  Whitley  (1). 

To  decide  that  this  head  of  objection  is  a  good  and 
valid  head  of  objection,  would  be  in  direct  opposition  to 
these  deliberate  determinations  of  the  Court  of  Queen's 
Bench.  Where,  indeed,  a  section  of  a  statute  refers  only 
to  one  matter,  there  it  would  possibly  be  suflScient  to 
state,  that  that  section  of  the  statute  has  not  been  com- 
plied with.  Suppose  that  the  S7th  section  had  been 
broken  into  as  many  several  sections  as  there  are  parti- 
culars in  the  qualification  required,  it  might,  in  that  caae, 
have  been  sufficient  to  say,  that  such  or  such  a  section 
was  not  complied  with.  But  as,  in  Reg.  v.  Whiiley,  a 
notice  of  appeal  was  not  permitted  to  be  made  in  the 
shape  of  a  general  reference  to  the  multifarious  requintes 
of  an  act  of  parliament,  so  likewise,  in  the  present  caae, 
according  to  the  rule  there  laid  down  by  Mr.  Justice 
Coleridge,  the  statement  of  the  grounds  of  objection  ought 
not  to  be  made  in  that  manner,  but  '*  should  be  confined 
to  the  particular  facts  which  it  is  intended  to  prove  or 
dispute  at  the  trial."  For  instance,  if  it  is  intended  to 
take  the  objection,  that  the  voter  had  no  sufficient  oc- 
cupation,  the  head  of  objection  should  express,  sepa- 
rately and  distinctly,  that  he  did  not  occupy  the  premises 
mentioned  as  his  qualification  on  the  register.  If  the 
ground  relied  on  be  the  insufficiency  of  their  value,  it 
should  be  stated  singly,  that  the  house,  &c.  was  not  of 

(1)  n  A.&E.90;  3P.&D.81. 
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the  annual  value  of  10/.  And  so  on,  with  respect  to  1842. 
any  other  requisite  in  the  electoral  qualification :  thus 
bringing  the  matter  of  the  objection  distinctly  and  speci- 
fically before  the  notice  of  the  party  objected  to.  And 
tliese  provisions  of  the  act  of  parliament,  under  which  the 
Committee  sits,  are  not  directory  merely,  but  imperative ; 
imperative  upon  the  objector  to  observe  them ;  upon  the 
Committee,  strictly  to  enforce  them.  Your  jurisdiction  is 
derived  from  the  act,  and  is  limited  by  the  act ;  and  you 
have  no  power  to  receive  evidence,  except  on  a  head  of 
objection  specified  in  the  manner  directed  by  the  act. 
The  head  of  objection  not  having  been  so  specified  here, 
you  have  no  jurisdiction  in  the  case. 

Mr.  HUdyard. — The  cases  that  have  been  cited  relate 
to  the  construction  of  statutes,  not  in  pari  maierid,  nor 
eren  of  an  analogous  subject  matter,  and  are  quite  inap- 
plicable to  the  present  case.  Yet  assuming  for  a  moment, 
that  these  authorities  on  the  regulations  of  the  poor  laws, 
can  have  any  bearing  upon  the  question  before  us,  it  may 
be  observed,  that  the  established  practice  respecting  the 
form  of  the  notices  of  appeal,  is  this :  you  are  required, 
indeed,  to  state  the  several  grounds  specifically,  but  you 
may  state  as  many  as  you  please ;  and,  although  you  are 
obliged  thus  to  specify  them,  you  are  not  precluded  from 
proceeding  upon  any  or  all  of  them.  In  the  same  manner, 
onder  this  act,  the  objecting  party  is  required  to  specify 
the  heads  of  objection,  but  he  is  by  no  means  confined 
to  a  single  head  of  objection.  Any  number  of  objections 
may  be  taken  before  the  revising  barrister;  the  same 
objections,  whatever  their  number,  may  be  taken  before 
the  Committee.  In  the  present  case,  more  than  one  ob- 
jectbn  were  taken  before  the  revising  barrister ;  we  are 
now  prepared  to  maintain  the  same  objections,  and  the 
statement  of  our  objections,  therefore,  necessarily  assumes 
this  complex  form.     The  argument  on  the  other  side 
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184®.  supposes,  that  every  one  of  these  objections  might  hate 
been  taken  separately,  if  stated  as  a  distinct  head.  But 
if  they  may  all  be  taken,  what  practical  difference  csn 
ensue,  whether  they  are  distributed  into  as  many  distinct 
heads  as  there  are  grounds  of  objection,  or  whether  aD 
the  grounds  of  objection  are  stated  together  in  a  single 
connected  sentence?  In  the  EtmU  case{l)f  the  headiif 
to  the  class  of  objections  was  expressed  in  terms  that 
were  nearly  an  exact  transcript  of  the  7th  section  of  the 
Irish  Reform  Act.  Yet  it  does  not  appear  to  have  been 
doubted,  that  the  objecting  party  was  at  liberty  to  pro- 
ceed upon  any  one  of  the  numerous  objections  compre- 
hended in  the  statement.  And  he  was  actually  permitted 
to  proceed  upon  a  ground^ — change  of  qualification, — dut 
was  not  specifically  stated  in  the  heading  of  the  Ibt.  The 
heading  of  one  of  the  classes  of  the  petitioners'  objectiooi 
is  precisely  the  same  in  substance,  and  is  equally  compre* 
hensive,  as  this  one  of  ours ;  and  differs  firom  it  in  fbnn 
only  so  far,  that  what  we  have  stated  in  one  clause^  thej 
have  subdivided  into  two.  And  are  you  to  be  called  upon 
to  say,  that  a  mere  formal  variation  of  this  kind  (a  techninl 
difference  it  hardly  deserves  to  be  called),  shall  determiiM 
the  validity  of  the  one  list,  and  the  invalidity  of  the  otherl 
If  so  narrow  and  rigid  an  interpretation  is  to  be  put  upon 
the  words  of  this  statute,  and  we  are  to  be  required  to 
state  every  possible  ground  of  objection  in  a  separate 
head,  would  it  not  be  equally  reasonable  to  take  an  ex- 
ception to  the  form  of  our  lists,  because  that,  according 
to  the  general  practice,  the  heads  of  objection  are  written 
in  the  margin  against  the  bracket  enclosing  the  namei^ 
instead  of  being  repeated,  toiidem  verbis,  against  eadi 
individual  name?  But  the  latter  is  no  more  than  a  literal 
compliance  with  the  words  of  the  act  would  seem  to 
require. 

(1)  K.&0.437. 
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Mfltii,  in  reply. — We  do  not  deny  that  any  num-  1842. 
lections  may  be  made,  provided  that  they  be  made 
ner  conformable  to  the  act.  If  you  object  to  a 
the  ground  that  he  did  not  occupy  the  premises 
1  he  b  registered,  you  may  also  object,  that  he 
id  to  vote.  But  each  objection  should  be  stated 
m  of  a  distinct  allegation  of  some  one  particular 
Here  it  appears  that,  before  the  revising  bar- 

0  separate  objections  were  taken ;  those  should 
ti  specified  in  the  lists,  and  not  thrown  together 
umber  of  others,  which  cannot  now  be  enter- 
The  statement  here  made,  is  neither  more  nor 

1  that  the  voter  was  not  qualified  under  the  S7th 
r  the  Reform  Act,  and  thus,  as  was  said  by  Mr. 
^atteson,  in  Reg.  v.  Whiiley,  not  only  leaves  the 
party  in  ignorance  of  the  intended  ground  of 
,  but  tends  positively  to  mislead.  If  the  head 
ion  comprise  more  than  a  single  ground  of  ob- 
f  there  be  but  two  grounds  of  objection,  either 

may  be  taken,  is  it  not  clear  that  neither  is 
f  If  an  objection  may  be  made  in  this  cumula- 
on,  the  lists  of  objections  would  be  henceforward 
All  that  you  would  have  to  do,  would  be  to  take 
'  names  from  the  poll-book,  and  say  that  these 
ine  not  qualified  under  the  27th  section.  And 
t  would  be,  enturely  to  repeal  the  provisions  of 
that  require  the  statement  of  these  heads  of 
»     [Chairman  : — The  act  requires  the  heads  of 

to  be  specified,  but  need  the  head  of  objection 
€?}  A  head  of  objection  can  mean  nothing  else 
ottnd  of  objection.    To  put  any  other  meaning 

word  would  be  inconsistent  with  the  language 
I  with  the  objects  of  the  act.  It  says  that  the 
objection  are  to  be  **  distinguished"  against  the 
3ut  you  cannot  distinguish  several  that  are  taken 
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184«.  together.  A  former  act,  9  Geo.  IV.  c.  22,  s.  15,  required 
the  objector  to  "particularize"  the  heads  of  objection. 
And  if  the  expressions  of  the  acts  so  far  differ,  their 
objects  are  exactly  similar.  If  a  "  head "  of  objection 
means,  not  a  single  ground,  but  a  collective  statement  ol 
several  objections,  all  the  purpose  of  the  enactment  woul^ 
be  defeated.  The  legislature  meant  to  require  that  the 
objection,  whether  you  call  it  head  of  objection  or  ground 
of  objection,  should  be  specified.  But  if  the  head  o 
objection  could  comprehend  more  than  one  ground,  i 
could  comprehend  any  number.  If  it  is  a  good  form  o 
objection  to  state,  that  the  voter  is  not  qualified  undei 
the  27th  section,  you  might  equally  well  say,  you  objec 
upon  the  Reform  Act  itself.  In  the  Ennis  case,  the  Com 
mittee  admitted  that  they  were  deciding  an  objection  no 
coming  within  the  head  of  objections ;  and  that  they  di< 
so  as  a  matter  of  indulgence.  But  they  had  really  n 
power  to  concede  the  indulgence  they  professed  to  grant 
as  what  they  did  was  in  effect  to  repeal  the  provisions  o 
the  act  of  parliament.  That  case  should  be  less  an  autho 
rity,  than  a  warning  to  you,  not  to  deviate  from  the  coun 
prescribed  by  the  letter  of  the  statute.  These  lists  an 
the  foundation  of  your  jurisdiction  in  this  matter.  Ad 
it  is  incumbent  upon  you  to  sec,  that  they  conform  stricti] 
to  the  requisitions  of  the  statute ;  as,  unless  they  so  con* 
form,  you  have  no  authority  to  proceed.  In  determioini 
that  question,  the  words  of  the  statute  are  your  oni] 
guide ;  interpreted  according  to  the  ordinary  significatioii 
of  the  terms,  and  explained  and  illustrated  by  the  geneiil 
purview  of  the  act. 

The  Committee  came  to  the  following  resolution : 
"  The  Committee,  considering  the  previous  words  ol 
the  objection  to  be  accessory  to  and  explanatory  of  th 
latter  part,  relative  to  insufficiency  of  value,  and  to  be  takei 
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in  connexion  with  it,  overrule  Mr.  Austin's  objection,  and     184^. 
decide  that  Mr.  Hildyard  shall  proceed  with  the  case." 

This  head  of  objection,  therefore,  was  considered  by  the 
Committee  as  amounting,  in  effect,  to  a  specific  objection 
on  the  ground  of  the  insufficiency  of  the  yearly  value  of 
the  premises  for  which  the  voter  was  registered.  Accord- 
ingly, in  the  case  of  this  voter,  James  Hague,  and  also  in 
that  of  William  Harrison,  who  was  objected  to  under  the 
nme  class,  the  simple  question  of  the  annual  value  of  the 
premises  on  the  register,  was  entertained  and  decided  by 
die  Committee.  It  afterwards  became  a  subject  of  dis- 
caaiion(l)»  what  other  questions,  complicated  with  that 
of  falue,  could  be  entertained  under  the  same  head  of 
olgection. 

The  overseer  having  proved  the  service  of  the  notice  of  Objection 

objection  to  Hague's  name,  the  signature  of  Jump,  the  the  revUioa 

objector,  to  the  notice  of  objection,  and  that  the  voter's  \^  ^^^ 

fiime  was  inserted  in  the  list  of  objections ;  Mr.  Ackerley  nate  an  au« 

itatedy  that  he  appeared  in  the  revising  barrister's  court  in  appear  for 

tupport  of  the  objection ;  that  he  had  a  brief  so  to  appear  entciSintld  * 

given  him  by  Mr.  Anderton,  an  attorney ;  that  he  had  no  b^rtheCom- 

iQittee* 
authority  from  Jump  to  appear  for  him  ;  that  the  voter, 

who  was  present  and  was  examined,  took  no  objection  to 
Us  appearing  as  objector ;  that  the  revising  barrister  adju- 
dicated upon  the  case,  and  retained  the  name  on  the  list. 
Mr.  Austin. — By  the  50th  section  of  the  Reform  Act, 
the  revising  barrister  has  no  authority  to  adjudicate  upon 
«i  objection,  '*  unless  the  party  so  objecting  shall  appear 
by  himself,  or  by  some  one  on  his  behalf,  in  support  of 
such  objection  (S)."    Here  it  is  not  shown  that  Ackerley 

<1)  C&yU't  cam,  and  CaiteraWt  cam,  pott, 

(S)  Upon  the  constiuction  of  the  Treating  Act,  7  Will.  III.  c.  4,  it  has  been 
WU,  that  the  words  "  on  his  behalf/'  must  be  understood  to  comprehend  only 
aeti  done  at  the  desire  or  with  the  knowledge  of  the  party,  Htighn  v.  Marthall, 
^CkJ.  118 ;  C.  &  R.  169,  ttote. 

VOL.1. — B.A.B.C.  a 
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1842.     appeared  on  behalf  of  Jump  :  it  is  not  proved  that  he  was 
authorized  by  Jump,  nor  that  Anderton  was  the  attorney 
of  Jump. 
The  Committee  overruled  the  objection. 

Aprils.  WILLIAM  HARRISON'S  CASE. 

Evidence  of       Mr.  Ackerlev  stated  that  he  attended  in  the  revinng 

said  by  the    barrister's  court  in  1840,  and  objected  to  this  voter's  qua^ 

Wsc'rX'^    lification,  on  the  ground  of  insufficient  yearly  value;  and 

examination  that  the  Voter  was  examined  in  support  of  his  qualifica- 
bcforethe  __      ",  i«        ii«    •!. 

revising       tion,  and  cross-examined  by  Mr.  Ackerley  himself  witn 
not  received,  respect  to  the  value  of  the  premises. 

Mr.  Austin  then  asked  Mr.  Ackerley,  what  the  voter 
said  upon  such  cross-examination. 

Mr.  Hildyard  objected  to  the  question,  the  dechratioii 
of  the  voter  not  being  admissible  as  evidence  in  support 
of  the  vote. 

Mr.  Austin  contended  that,  admitting  that  to  be  the 
general  rule,  he  was  notwithstanding  entitled  to  give  in 
evidence  what  was  said  by  the  voter  in  answer  to  hostile 
questions  on  cross-examination. 

The  Committee  were  of  opinion  that  the  question  could 
not  be  put. 


Aprils  JOHN  COYLE'S  CASE. 

arid  7. 

Under  the  This  vote  was  objected  to  by  the  sitting  memberst 
of^biection  ""^®'  ^^®  s*"^®  l^^^d  of  objection  as  that  which  was  dif 
M  that  in  cussed  in  Hague's  case{\).  The  objection  taken  befoie 
cau,  theob-  the  revising  barrister,  was  ^'  insufficiency  of  value  during  a 
wasafloweS  P^^^^^^^"  of  the  year  preceding  the  registration." 

*°.§*^»°'«  (1)  ilnf^  p.  218. 

evidence  to  v  /         » f 

show  that  part  of  the  premises  was  severed  into  a  distinct  dwelling-house,  so  that  the  ]iui 

retained  by  the  voter  was  of  insufficient  value,  although  it  did  not  appear  dial  this  qoeitiw 

n^  been  specifically  raised  before  the  revising  barrister. 
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The  counsel  for  the  sitting  members  adduced  evidence  1840. 
tending  to  prove,  that  part  of  the  house  for  which  the 
Toter  was  registered  bad  been  separated  off  into  a  dis- 
tinct dwelling-house,  which  was  in  the  occupation  of 
another  person,  and  that  the  other  part,  inhabited  by  the 
voter,  was,  by  itself,  of  less  annual  value  than  10/. 

Mr.  Coekbmm,  for  the  petitioners,  objected  to  the 
reception  of  this  evidence,  as  inconsistent  with  the  resolu- 
tkm  of  the  Committee,  the  effect  of  which  was  to  confine 
die  objecting  party,  under  thb  head  of  objection,  strictly 
to  questions  of  insufficiency  of  value.  The  question  as  to 
tbe  sufficiency  of  the  value  of  the  whole  premises,  and  the 
qoeition,  whether  a  separate  part  of  the  premises  are  of 
mfficient  value,  are  two  distinct  questions.  The  latter 
isTdves  another  question,  besides  that  of  value :  namely, 
vhether  there  has  been  such  a  severance  of  part  of  the 
iMQse,  as  to  render  that  part  a  separate  house.  But  this 
question  of  the  severance  of  the  house,  does  not  appear 
to  have  been  raised  before  the  revising  barrister,  and 
consequently  cannot  be  entertained  by  the  Committee. 

The  Committee,  without  hearing  the  counsel  for  the 
ntdng  members,  overruled  the  objection. 

It  appeared  in  evidence,  that  the  house,  for  which  the  if  Uiere  be 
voter  was  registered,  was  a  double  house,  with  the  front  in  commuDict- 
Bradshaw  Gate,  and  the  back  in  Hanover  Street,  and  |ioDbe- 
oaving  a  door  into  each  of  those  streets,  which  run  paral-  parts  of  a 
U  to  each  other.     It  consisted  of  three  floors,  the  cellars,  though 
the  middle  floor,  and  the  upper  floor.     Some  time  before  Ij^p^^te^ 
the  registration  in  1840,  the  upper  floor,  which  previously  <>"*"  ^«>' 
contained  but  one  large  room,  extending  from  the  front  the  whole 
of  die  house  to  the  back,  was  divided  into  two  by  a  par-  ^^ter't 
tition  wall ;  and  the  middle  floor,  which  contained  four  "  ^^^^"  ^ 

'  '  qualify 

rooms,  two  to  the  front  and  two  to  the  back,  was  so  divided  him  to  vote, 
that  one  of  the  back  rooms  was  separated  from  the  rest, 
^  door,  communicating  between  this  room  and  another, 

q2 
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1842.  being  bricked  up,  and  the  other  back  room  being  joini 
with  the  front  rooms.  Underneath  were  two  cellars,  ai 
in  the  wall  between  them  was  a  bole  large  enough  foi 
person  to  pass  through,  and  from  each  cellar  there  w 
a  step-ladder  whereby  to  go  up  into  the  room  above,  th 
from  the  back  cellar  into  the  back  room,  which  was  sep 
rated  off.  This  hole  remained  open  after  the  alteratioi 
and  it  also  appeared  in  evidence  that  the  ladder,  ai 
the  entrance  from  the  back  cellar  into  the  back  roo! 
above,  remained  after  the  alteration ;  and  that  it  was  tl 
habit  of  the  inmates  of  the  front  part  of  the  bouse,  to  pai 
and  repass  into  the  back  part,  by  means  of  this  commun 
cation.  The  voter  was  the  tenant  of  the  whole  hous 
After  the  alteration,  his  mother  lived  in  the  two  bac 
rooms,  that  had  been  divided  off,  and  he  inhabited  hin 
self  the  rest  of  the  house,  including  both  the  cellars.  B 
was  rated  for  the  whole  premises  as  for  one  house,  an 
paid  one  rent  to  his  landlord.  He  was  rated  and  regi 
tered  for  a  "  House,  Bradshaw  Gate." 

It  was  admitted  that  the  house,  without  the  rooms  tfai 
had  been  separated  off,  would  not  be  of  a  sufficiei 
value. 

The  case,  therefore,  turned  chiefly  on  the  question  < 
the  fact  of  the  communication  between  the  back  cellar  ao 
the  rest  of  the  back  of  the  house,  with  respect  to  whic 
fact  there  was  some  contradictory  evidence. 

Assuming  the  facts  to  be  as  stated  above,  Mr.  Sloe 
contended,  that  there  being  this  internal  communicatio 
between  the  two  parts  of  the  house,  the  whole  was  th 
bouse  of  the  voter,  according  to  the  principle  prevailin, 
in  cases  of  burglary,  Rex  v.  Stock  (1),  and  in  settlemen 
cases.  Rex  v.  North  CoUingham  (2). 

The  Committee  decided  that  the  vote  was  good. 

(1)2  Taunt.  339,  where  Lord  Ellenborough  said  it  could  make  no  difiereiK 
whether  thecommuaication  was  through  a  trap-door,  or  by  a  common  staiiOM 
(2)  1  B.  &  C.  583,  and  othercases  cited,  Rogers,  174 ;  EUioU,  137. 
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THOMAS  CATTERALL'S  CASE.  Aprin. 

The  voter  was  registered  for  a  ''  House,  Weir  Bridges.*'  Under  the 
It  appeared  from  the  evidence  of  the  person  who  objected  ^bjectioo 
before  the  revising  barrister,  that  the  objection  then  taken  ^^^^^l'^ 
was,  that  the  voter  had  not  occupied  a  house  of  the  an-  »»«» the 
nual  value  of  10/.,  during  the  year  preceding  the  31st  of  ^n^es. 
July,  1840;  but  no  question  was  raised  as  to  the  value  of  Sr^ueof 
the  house  at  Weir  Bridges ;  the  actual  objection  having  **>«  ^^\ 
been,  that  a  house  at  Pool  Stock,  which  the  voter  had  caieortac^ 
occapied  during  the  first  part  of  the  year  before  he  re-  ^^uoi^ ' 
noTed  to  Weir  Bridges,  was  not  of  the  value  required.  J^^^jL" 
The  case  was  brought  forward  under  the  same  class  of  n^Mt. 
objections  as  Hagiie's  case  (1). 

Mr.  Slade. — The  resolution  to  which  the  Committee 
came  in  Hague^s  case,  being  in  effect,  that  the  only  ob- 
jeetion,  specifically  alleged  in  this  head,  was  that  of  in- 
sufficiency of  value,  the  sitting  members  cannot  in  the 
present  case  enter  into  any  other  question  than  that  of 
value.  If  in  Coyle's  case  (2)  they  were  permitted  to  pro- 
ceed with  a  collateral  and  incidental  inquiry,  the  main 
question  was  at  any  rate  confined  to  the  value  of  the 
house  for  which  he  appeared  to  be  registered.  But 
here,  according  to  the  objector's  statement,  the  objection 
nosed  at  the  registration,  related  not  to  the  value  of  the 
house  at  Weir  Bridges,  but  to  that  of  another  house  pre- 
viously occupied  at  Pool  Stock.  The  case,  therefore, 
upon  which  the  barrister  decided,  must  have  been  one  of 
Bocoessive  occupation.  But  this  is  a  question,  into  which 
their  present  head  of  objection,  as  interpreted  by  your 
fesolution,  does  not  allow  them  to  enter;  nor  into  the 

(I)  Ante,  p.  218.  (2)  Ante,  p.  226. 
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1842.     question  of  the  value  of  any  other  house,  than  that  f 
which  the  voter  is  registered. 

Mr.  Hildyard. — An  objection  substantially  the  same 
the  present  was  taken  in  Coyle's  case  by  Mr.  Cockbur 
and  overruled.  The  effect  of  the  resolution  in  Hague 
case  isi  to  declare  that  the  general  question  of  the  occup 
tion  of  premises  of  the  yearly  value  of  10/.,  may  be  raiw 
under  this  head  of  objection.  It  is  acknowledged,  tbi 
in  a  case  of  successive  occupation,  the  house  last  occupie 
ought  alone  to  be  entered  upon  the  register.  It  is  then 
fore,  in  such  a  case,  necessarily  matter  of  evidence,  wh 
ther  the  former  house  was  such  as  could  constitute 
qualification. 

The  Committee  deliberated,  and  came  to  the  foUowin 
resolution : 

''  That,  under  the  head  of  objection,  Class  5,  of  th 
sitting  members'  list,  the  Committee  cannot  entertain  an 
objection  to  the  vote  of  Thomas  Catterall,  founded  on  th 
successive  occupation  of  a  house  in  Pool  Stock  and  We 
Bridges." 

Lord  Lincoln  observed  that  this  was  not  the  unanimoi 
decision  of  the  Committee,  and  that  he  for  One  did  n< 
concur  in  it. 


Course  of 
poceediog 
in  striking 
off  votes  in 
a  scratiny. 


On  the  second  day  of  the  proceedings,  five  votes  ha 
ing  been  struck  off  from  the  poll  of  the  sitting  membei 
one  of  the  petitioners,  Mr.  Standish,  stood  second  on  tl 
poll,  being  in  a  majority  of  one  above  Mr.  Crosse,  tl 
sitting  member  lowest  on  the  polU  and  Mr.  Crosae  ai 
Mr.  Grenfell  were  equal.  Mr.  Hildyard  then  propos 
to  strike  off  votes  from  the  petitioners*  poll.  It  was  o 
jected  by  Mr.  Slade^  that  according  to  the  general  pri 
tice,  both  the  petitioners  should  first  be  placed  in  ft  0 
jority.  Mr.  Hildyard  denied  that  such  was  the  genei 
practice  adopted  in  Committees.     In  the  Kingsion-upc 
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Hutt  eti9e  ( 1 ),  a  majority  of  eighty-fcur  votes  was  reduced^  184a, 
and  the  petitioner  placed  in  a  majority  above  both  the 
sitting  members,  before  a  proposal  was  made  on  their  part 
to  attack  the  poll  of  the  petitioners.  But  that  case  had 
in  a  most  peculiar  degree  incurred  the  animadversion  and 
dinent  of  the  profession,  and  would  hardly  be  considered 
to  afford  a  sanction  to  the  course  there  pursued. 

The  Chairman  said,  the  Committee  would  leave  the 
matter  in  the  hands  of  the  counsel :  and  it  was  accotd- 
ingly  arranged  that  the  counsel  for  the  sitting  members 
should  proceed  to  strike  off  votes  for  the  petitioners. 

After  the  resolution  in  CatteraU's  case,  Mr.  Hildyard  Aprils, 
stated  thai  the  effect  of  this  decision  deprived  him  of  the 
hope  of  being  able  to  maintain  the  seats  of  both  the 
sitting  members,  and  therefore,  notwithstanding  that  Mr. 
Crosie  was  still  one  below  Mr.  Standish,  the  petitioner 
whose  name  stood  highest  on  the  poll,  he  should  at  pre- 
sent decline  to  proceed  to  restore  Mr.  Crosse  to  his  ori- 
ginal relative  position,  but  would  call  on  the  counsel  for 
the  petitioners  to  proceed  with  the  scrutiny,  so  as  to  place 
both  the  petitioners  in  a  majority  on  the  poll,  and  then 
it  would  fall  on  him  to  say,  whether  he  would  altogether 
abandon  the  seat  on  the  part  of  Mr.  Crosse. 

Mr.  Cockbum. — The  course  adopted  in  the  present 
case,  with  the  concurrence,  indeed  at  the  instance,  of  the 
coonsel  for  the  sitting  members,  has  been,  in  the  first  place, 
for  the  petitioners  to  proceed  with  the  scrutiny,  till  they  had 
put  the  petitioner  who  was  highest  on  the  poll,  above  the 
rittmg  member  who  was  lowest ;  and  then  for  the  sitting 
members  to  proceed,  on  their  part,  till  they  had  put  the 
lowest  sitting  member  above  the  highest  petitioner.  Con- 
Qstently  with  this  arrangement,  Mr.  Hildyard  could  not 
require  the  petitioners  to  proceed  with  the  scrutiny,  unless 
he  either  positively  withdrew  Mr.  Crosse  from  the  contest, 

(I)  F.&F.562. 
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1842.     or>  if  he]  would  not  take  that  step,  unless  he  went  01 
he  had  put  Mr.  Crosse  in  a  majority  above  Mr.  Stand 
The  Committee  decided  that  the  petitioners  shouh 
called  upon  to  proceed  with  the  scrutiny. 

The  scrutiny  having  been  continued  till  the  lltl 
Aprilf  when  Mr.  Greenall  and  Mr.  Standish  were  at 
head  of  the  poll,  the  further  prosecution  of  the  case 
abandoned,  and  the  Committee  resolved, 

''  That  Peter  Greenall,  Esq.  was  duly  elected. 

**  That  Thomas  Bright  Crosse,  Esq.  was  not  < 
elected. 

'*  That  Charles  Standish,  Esq.  was  duly  elected, 
ought  to  have  been  returned.*' 

And  the  Committee  also  reported  to  the  House 
they  had  altered  the  poll,  by  striking  off  the  name 
John  Austen  and  forty-five  others,  as  not  having  ha 
right  to  vote. 


(    233    ) 


CASE  y. 
COUNTY  OF  LONGFORD. 

The  Committee  was  appointed  on  the  7th  of  April, 
1842,  and  consbted  of  the  following  members : 
Lord  Ashley,  M.  P.  for  Donetshire. — (Chairman.) 
GeoTge  Wniiam  Wood,  Esq.,  M.  P.  for  Kendall. 
Sir  John  Hanmer,  Bart,  M.  P.  for  Kingston-upon-Hull. 
Colonel  Robert  Ferguson,  M.  P.  for  Kirkaldy. 
Heniy  Halford,  Esq.,  M.  P.  for  South  Leicestershire. 
Roes  Donnelly  Mangles,  Esq.,  M.  P.  for  Guildford. 
William  Forbes,  Esq.,  M.  P.  for  Stirlingshire. 
Petitioner — Anihony  Lefroy,  Esq. 
Ccwuelfor  the  Petitioner^Mr.  Serjt  Wrangham,  Mr.  Bere,  and 
Mr.  Lefroy. 
Agent — Mr.  J.  Courtenay. 
Sitting  Member  petitioned  a^amst—- Luke  White,  Esq. 
Cornel  for  L.  White,  Esq.— Mr.  Austin,  Q.  C,  Mr.  F.  Robinson, 
and  Sir  J.  Bayley. 
Jgentt — Messrs.  Farrer  &  Co. 

The  petitioner,  and  Luke  White,  and  Henry  White, 
Esquires,  were  the  candidates  at  the  election.  The  two 
I&tter  were  returned. 

The  petition  alleged  that  the  votes  of  many  persons 
who  had  been  illegally,  unduly,  and  erroneously  registered, 
and  of  persons,  who  since  the  time  of  registration  had 
ceased  to  be  qualified,  and  of  persons,  whose  claim  to  be 
registered  had  been  adjudicated  upon  by  a  Committee  of 
the  House,  on  the  occasion  of  former  elections;  and  whose 
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184S.     votes  were  then  declared  to  be  bad,  but  who  notwithstand- 
ing had  been  re-registered^  and  of  persons  disqualified  for 
other  reasons,  were  tendered  at  the  election  for  Mr.  Luke 
White,  and  were  received ;  whereby,  and  by  other  means, 
Mr.  Luke  White  obtained  a  colourable  majority ;  but  that 
the  majority  of  legal  votes  was  in  favour  of  the  petitioner. 
Afnrii  11,        The  vote  of  James  Doherty,  who  voted  for  the  sitting 
Irish  re-      members,  was  objected  to  on  the  part  of  the  petitioners. 
guter  open.       ^^^  Austin  argued  that  the  Committee  had  no  jurisdi^ 
tion  to  inquire  into  the  case ;  the  matter  alleged  as  the 
ground  of  objection  to  the  vote  not  having  arisen  since  the 
registration,  so  as  to  bring  the  case  within  the  69th  sec- 
tion of  the  Irish  Reform  Act. 

Mr.  Seijt.  Wrangham  argued  in  favour  of  the  jurisdic* 
tion  of  the  Committee  to  inquire  into  the  case  (1). 

The  Committee  resolved,  *'  That  the  vote  of  James 
Doherty  may  be  inquired  into."  Aje9,four :  Sir  J.  Han- 
mer,  Mr.  Halford,  Mr.  Forbes,  Lord  Ashley.  Noes, 
three :  Mr.  G.  Wood,  Colonel  Ferguson,  Mr.  Mangles  (2). 
April  13.  Evidence  having  been  adduced  in  support  of  the  objec- 
tion, Mr.  Robinson  contended,  that,  inasmuch  as  it  bad 
not  been  proved  that  a  suflScient  objection  to  the  claim  of 
the  voter  had  been  raised  before  the  assistant  barrister, 
the  petitioners  were  not  in  a  situation  to  proceed  with  the 
case. 

The  Committee  resolved,  "  That  they  would  proceed 
with  the  case."  Ayes,  four :  Sir  J.  Hanmer,  Mr.  Halford, 
Mr.  Forbes,  Lord  Ashley.  Noes,  three :  Mr.  G.  Wood, 
Colonel  Ferguson,  Mr.  Mangles  (3). 

(1)  The  argumenU  urged  on  each  side,  were  for  the  most  part  the  moe  ia  nln 
atance  as  those  employed  on  former  occasions,  when  the  question  of  opening  tbe 
Irish  register  has  been  argued  before  Election  Committees.  See,  in  particalftri 
Longford,  P.  &  K.  179  ;  Golway,  P.  &  K.  308 ;  C.  At  R.  398  ;  Carlom,  VM 
K.  394 }  ClonmiU,  P.  &  K.  427 ;  C.  &.  R.  454 ;  Carlom,  F.  &  F.  3;  Longf^. 
F.&F.223. 

(2)  Printfed  MittQtes,  p.  4.  (3)  Ibid. 
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On  this  same  Votei  the  question  was  discussedi  what  1848. 
the  proper  mode  of  estimating  the  yearly  value  of  an  ^AprUU 
terest  in  land  that  shall  confer  a  qualification  to  Tote  in  ^^^  ^^' 
1  Irish  county  (1). 

Mr.  Seijt.  Wrangham  contended,  that  the  true  cri- 
srion  of  the  yearly  ralue  was  this :  *'  What  a  solvent 
enant  could  fairly  affbrd  to  pay  for  the  land,  over  and 
ibove  the  rent  and  charges  to  which  the  voter  is  liable  in 
tspect  of  the  same.*' 

Mr.  Robinson  contendedi  that  the  proper  test  for  ascer- 
taiDing  the  yearly  value  was  this :  *'  That,  in  the  ordinary 
practice  of  cultivation,  the  land  should  be  fairly  capable 
of  producing  the  sum  of  10/.  a-year  clear  profit  above  all 
rent  and  charges  and  the  expenses  of  production." 

The  Committee  resolved,  "  That  in  the  opinion  of  this  Criterion  of 

Committee,  the  test  to  be  adopted  for  ascertaining  the  l^^ae^^^an 

qoaliflcation  of  a  10/.  fVeeholder  should  be,  That  a  solvent  ;"<«j««< "" 
*•  land  con- 

tenant  could  fairly  afibrd  to  pay  10/.  a-year  for  the  land,  fernog  a 

orer  and  above  the  rent  and  charges  to  which  the  voter  is  [If  an  irUh^ 

liable  in  respect  of  the  same.*'    Ayes,  four :  Sir  J.  Han-  «^^°*y- 

ner,  Mr.  Halford,  Mr.  Forbes,  Lord  Ashley.    Noes,  three  : 

Mr.  O.  Wood,  Colonel  Ferguson,  Mr.  Mangles  (8). 

The  vote  was,  in  consequence,  struck  ofF  the  poll. 

After  this  decision,  Mr.  Luke  White  abandoned  the 
defence  of  the  seat. 

The  petitioner  then  proceeded  to  strike  off  a  number 
of  votes  for  Mr.  L.  White,  sufficient  to  place  him  in  a 
miiKirity  below  Mr.  Lefroy. 

On  the  18th  of  April,  the  House  was  informed,  that  the 
Committee  had  determined,  that  Luke  White,  Esq.  was 

(1)  The  sabttance  of  the  argiuroents  on  this  question  will  be  found  in  the 
feports  of  FarrtWs  eau,  P.  &  K.  189  ;  C.  &  R.  238  ;  Nmvlan*$  case,  K.  &  O. 
4/SO ;  CiennatCt  ca$e,  Alcock's  Registry  Cases,  55 ;  and  Feighny*s  ease,  Welsh's 
R^gbtry  Cases,  149. 
(2)  Printed  Minntety  p.  6. 
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184S.     not  duly  elected,  and  that  Anthony  Lefiroy,  Esq.  was  duly 

elected,  and  ought  to  have  been  returned ;  and  that  the 

Committee  had  altered  the  poll,  by  striking  out  the  names 

of  144  persons,  as  not  having  had  a  right  to  vote,  and 

who  ought  not  to  have  been  placed  on  the  register. 

Spedtl  re-       The  following  resolution  was  also  reported  to  the  House: 

Sulte^^^      Resolved,  ''  That  the  Ck>mmittee,  in  virtue  of  the  79di 

^^Ti!!^'^  section  of  the  Act  to  amend  the  Law  for  the  Trisl  ol 

to  tne  qaet* 

tioiii  de-      Controverted  Elections,  desire  to  call  the  instant  and  le- 

gjAgt^  kv  til* 

Cofflu^tee.  nous  attention  of  the  House  to  the  state  of  the  law,  as  it 
materially  affects  a  very  considerable  portion  of  the  ft^ 
liamentary  franchise  in  Ireland. 

"  They  allude  especially  to  the  conflicting  decisioiu 
which  are  so  frequently  given  by  Committees  of  this 
House,  in  respect  of  the  issue  technically  termed  '  the 
opening  of  the  registry/  and  to  the  impracticability  o( 
affirming,  with  the  contradictory  opinions  of  leanied 
Judges  before  them,  not  only  the  right  meaning  and  ap- 
plication of  the  words  ^  beneficial  interest'  (introduced  for 
the  first  time  into  the  3  &  3  Will.  4,  c.  88,  s.  1),  but  also 
the  true  interpretation  under  the  statute  of  the  terns 
*  clear  yearly  value,'  inserted  into  all  the  forms  of  oath 
in  Nos.  4,  5,  6,  7  and  8  of  the  schedule  (C.)  of  the  sane 
act,  required  to  be  taken  before  the  assistant  barrister 
by  persons  claiming  to  be  registered  as  voters. 

**  That  the  Committee  are  unanimously  of  opinion  thatf 
without  some  declaratory  act  on  the  part  of  the  legis- 
lature, it  will  be  altogether  impossible  for  future  Cooi- 
mittees  to  arrive  at  any  consistent  or  satisfactory  conda- 
sion.^ 


(    2S7    ) 


CASE   YI. 
SUDBURY. 

The  Committee  was  appointed  on  the  7th  of  April,  1842,     184g. 
and  consisted  of  the  following  gentlemen : 

Utomas  Nicholas  Redington,  Esq.,  M.  P.  for  Diindalk. — (Chairman.) 
GiBDville  Harcourt  VernoD,  Esq.,  M.  P.  for  East  Retford. 
Right  Hon.  Richard  Lalor  Sheil,  M.  P.  for  Duogarvon. 
Thomas  Dyke  Adand,  Esq.,  M.  P.  for  West  Somersetshire. 
Alexander  Bannerman,  Esq.,  M.  P.  for  Aberdeen. 
John  Pemberton  Plumptre,  Esq.,  M.  P.  for  East  Kent 
Thomas  GiU,  Esq.,  M.  P.  for  Plymouth. 
PeftVumers— Electors. 

SUling  Mcmben — Frederick  Villiers,  Esq.  and  David  Ochterlony 
Dyce  Sombre,  Esq. 

Cowuel/or  the  PetUianert — Mr.  Seijt.  Wrangham,  Mr.  Hildyard, 
and  Hon.  J.  Talbot 

Jgenti — Messrs.  Stevens  and  Fearon. 

Cmwlfor  the  Sitting  Memben-^Mr.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C, 
and  Mr.  Leahy. 
Agent — Mr.  Coppock. 

The  petition  of  certain  electors  of  the  borough  of  Sud^  Petition  of 
fcory,  after  statmg  that  David  Jones,  Esq.,  Charles  Taylor,  ***^*'*'*- 
Esq.,  and  the  sitting  members,  were  candidates  at  the 
election,  and  that  the  poll  was  taken  on  Tuesday  the  89th 
of  Jane,  1841,  and  the  return  of  the  sitting  membersi 
contained  the  following  charges : 

"  That  after  the  teste  or  issuing  out,  or  ordering  of  the 
writs  of  election  upon  the  calling  or  summoning  of  this 
present  parliament,  and  after  the  said  borough  and  repre- 
sentation thereof  had  become  vacant  by  the  dissolution 
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1 842.     of  the  late  parliamen t,  and  after  the  teste  of  the  writ  foi  th< 
election  of  members  to  serve  in  this  present  parliament  fo 
the  said  borough,  and  before  and  during  the  election  th 
said  F.  Villiers  and  D.  O.  Dyee  Sombre  did  by  themsehc 
and  their  respective  agents,  friends,  and  partisans,  an 
by  other  ways  and  means  on  their  behalf,  at  their  charge 
Chai|M  of   before  their  election,  directly  and  indirectly  give,  preaen 
*'****"*       and  allow  to  persons  having  votea  at  the  said  elecdoi 
money,  meat,  drink,  lodging,  entertainment,  provision,  an 
reward,  and  did  respectively  make  presents,  gifts,  reward 
and  promises,  agreements,  obligations,  and  engagemen 
to  give  money,  meat,  drink,  provision,  present,  rewar 
and  entertainment  to  and  for  persons  having  votes  i 
aforesaid,  and  to  and  for  the  use,  advantage,  benefit,  e 
joyment,  profit,  and  preferment  of  such  persons,  in  ord 
that  they  the  said  F.  Villiers  and  D.  O.  Dyce  Sombr 
and  each  of  them  might  be  elected,  and  for  being  elect< 
to  serve  in  this  present  parliament  for  the  said  borougb. 
'*  That  before,  at,  and  during  the  said  election,  the  sa 
F.  Villiers  and  the  said  D.  O.  Dyce  Sombre  were  respe 
tively  by  themselves,  and  by  their  respective  agents,  m 
and  bribery  nagers,  friends,  and  partisans,  guilty  of  many  acts 
^n^mcm-  bribery  and  corruption,  in  order  to  corrupt  and  procui 
^'**  and  did  by  themselves  and  their  respective  agents,  firiend 

managers,  and  other  persons  employed  in  their  beha 
by  gifts,  presents,  money,  rewards,  and  by  promiK 
agreements,  and  securities  for  gifts,  money,  and  rewaic 
and  by  threats,  intimidation,  offers,  promises,  undue  infl 
ence,  and  other  corrupt,  illegal,  or  improper  practio 
acts,  and  means,  corrupt  and  procure  divers  peno 
having  or  claiming  to  have  votes  at  the  said  election 
give  their  votes  for  them  the  said  F.  Villiers  and  the  sa 
D.  O.  Dyce  Sombre,  or  for  one  of  them,  or  to  forbc 
to  give  them  in  favour  of  the  said  D.  Jones  and  C.  Tayl 
or  one  of  them. 
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''  That  the  said  F.  YUliers  and  the  said  D.  O.  Dyce  184g, 
Sombre  were  respectively  by  the  said  corrupt  and  illegal 
practices  wholly  disabled  and  incapacitated  and  ineligible 
to  serve  in  the  present  parliament  for  the  said  borough 
(d  Sudbury,  and  the  return  of  the  said  F.  Yilliers  and 
the  said  D.  O,  Dyce  Sombre,  and  each  of  themi  was 
wholly  null  and  void. 

"  That  gross,  extensivci  and  systematic  corruption  by  EztenstTe 
open  and  notorious  bribery  and  treating  was  practised  ^ticooll 
before  and  at  the  said  election,  by  divers  personsj  being  '"P^oq  ^ 
friendsi  supporters,  and  partisans  of  the  said  F.  Yilliers  notorious 
and  D.  O.  Dyce  Sombre,  or  one  of  them,  with  a  view  to    '  ^' 
the  election  of  the  said  F.  Yilliers  and  D.  O.  Dyce  Sombrei 
and  that  the  said  election  and  return  of  the  said  F*  Yilliers 
and  D.  O.  Dyce  Sombre  was  procured  by  means  of  such 
bribery  and  treating,  and  that  by  reason  thereof  the  said 
election  and  return  of  the  said  F.  Yilliers  and  th^  said 
D.  0.  Dyce  Sombre  were  wholly  null  and  void. 

**  That  previous  to,  and  at  and  during  the  said  election,  UiuIim  in- 
Host  undue  influence  and  intimidation,  as  well  by  threats  inttmldaV 
of  liolence  as  by  actual  violence  and  by  outrage  committed  ^^^°' 
00  the  persons  and  property  of  the  electors  in  the  interest 
of  the  said  D.  Jones  and  C.  Taylor  were  practised  and 
eiercised  by  the  agents,  friends,  managers,  and  partisans 
and  others  acting  for  and  in  the  interest  and  behalf  of 
the  said  F.  Yilliers  and  D.  O.  Dyce  Sombre,  whereby 
■iny  electors  duly  qualified  to  vote  at  the  said  election 
md  who  but  for  such  intimidation  and  influence  would 
have  voted  in  favour  of  the  said  D,  Jones  and  the  said 

C.  Taylor  were  wrongfully  compelled  and  induced  to  vote 
for  the  said  F,  Yilliers  and  the  said  D.  O.  Dyce  Sombre, 
one  or  both  of  them,  or  to  forbear  to  vote  for  the  said 

D.  Jones  and  the  said  C«  Taylor,  or  for  one  of  them,  or 
were  forcibly  prevented  and  restrained  from  voting  for 
the  said  D.  Jones  and  the  said  C.  Taylor,  or  for  one  of 
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1843.     them;  that,  by  reason  of  the  premises^  the  said  election 
and  return  of  the  said  F.  Villiers  and  D.  O.  Dyce  Sombre 
were  wholly  null  and  void. 
Sitting  ^<  That  at  the  time  of  the  said  election  and  return,  the 

diiqatlified.  said  D.  O.  Dyce  Sombre  was  wholly  ineligible  and  by  law 
incapacitated  to  be  elected,  or  to  sit  as  a  member  to  serve 
Mr.  Dyce  in  parliament,  by  reason  that  lie  the  said  D.  O.  Dyce 
^^^  Sombre  not  being  the  son  or  grandson  of  a  father  who 
*^  was  a  natural-born  subject  of  the  sovereign  of  Great 

Britain  and  Ireland,  was  bom  out  of  the  legiance  of  the 
crown  of  Great  Britain  and  Ireland,  and  by  reason  that 
at  the  time  of  the  said  election  or  return  he  was  an  afien, 
whose  incapacity  to  serve  as  a  member  of  the  parliamenl 
of  the  United  Kingdom  had  not  been  by  statute  or  other- 
wise removed  at  the  time  of  the  said  election ;  that,  b| 
reason  of  the  premises,  the  election  and  return  of  tbc 
said  D.  O.  Dyce  Sombre  were  wholly  null  and  void. 
Mr.  Villiers  '^  That  the  said  F.  Villiers,  not  being  the  eldest  son  or 
aocoiSiDg  to  ^^^^  apparent  of  any  peer  or  lord  of  parliament,  or  of 
*  ^8  ^**^  *"y  person  qualified  to  serve  as  a  knight  of  the  shire,  wti 
not  at  the  time  of  the  said  election  capable  of  being  elected 
to  serve  in  parliament  as  a  member  for  the  said  borougb, 
by  reason  that  he  was  not  then  seised  or  entitled  for  bii 
own  use  and  benefit  of  and  to  an  estate  legal  or  equitable 
in  lands,  tenements,  &c.  [pursuing  the  words  of  the  act,] 
according  to  the  provisions  of  a  certain  act  of  parliameot 
passed  in  the  first  and  second  years  of  the  reign  of  ber 
Majesty,  intituled,  '  An  Act  to  amend  the  Laws  relating 
to  the  Qualification  of  Members  to  serve  in  Parliament; 
that  the  said  F.  Villiers  was  not,  at  the  time  of  hb  said 
election  and  return,  nor  is  at  the  present  time,  qualified, 
by  estate  or  in  respect  of  property  or  otherwise^  to  be 
elected  or  to  serve  in  parUament  for  the  said  borougb; 
that,  by  reason  of  the  premises,  the  said  election  and 
return  of  the  said  F.  Villiers  were  wholly  null  and  void/ 
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And  the  petition  prayed,  that  the  election  and  return     1842. 
of  the  said  F.  Villiers  and  D.  O.  Dyce  Sombre  might  be  Pnyer. 
declared  void,  or  that  the  election  and  return  of  the  one 
or  the  other  of  them  might  be  declared  void. 

Mr.  Serjt.  Wrangham  opened  the  case  for  the  peti-    April  z. 
tioners  on  the  charge  of  bribery.    The  other  allegations  ^"Jjj^*" 
in  the  petition  were  not  insisted  on  :  that  relating  to  the  besutadia 
qualification  of  Mr.  Villiers  was  withdrawn,  and  the  ques-  cSTo?  * 
tion  of  the  ineligibility  of  Mr.  Dyce  Sombre  was  post-  ^^uSSr. 
poned. 

The  principal  facts  of  the  case  were  as  follow :  Up  to 
the  Saturday  before  the  election,  Mr.  Jones  and  Mr. 
Taylor  were  the  only  candidates.  On  the  Saturday,  a 
Ur.  Massey,  a  stranger  in  the  town,  arrived  at  the  Swan 
Inn;  and  in  the  course  of  that  day,  a  requisition  was  got 
up,  inviting  Mr.  Villiers  and  Mr.  Dyce  Sombre  to  become 
candidates;  and,  in  some  instances,  electors  received  a 
K)Tereign  each,  when  they  signed  the  requisition.  Mr. 
Massey  engaged  a  number  of  beds  at  the  Swan,  and  on 
he  Sunday  afternoon  Mr.  Villiers,  and  on  the  Monday 
noming  Mr.  Dyce  Sombre  arrived  there,  and  they  and 
heir  servants  occupied  those  beds,  and  remained  there 
luring  the  election.  On  Mr.  Dyce  Sombre's  arrival,  a 
anall  box,  but  very  weighty,  was  amongst  his  luggage, 
ind  was  carried  into  the  inn.  Their  Committee  sat  at 
he  Swan,  in  a  large  room  on  the  first  floor  in  the  yard 
It  the  back  of  the  inn,  with  a  door  opening  upon  a  gallery 
mrrounding  the  yard,  and  approached  from  the  yard  by 
ui  open  staircase.  The  doors  and  windows  of  the  bed- 
rooms likewise  opened  upon  the  gallery.  The  Swan  is 
Dn  the  Market  Hill ;  the  hustings  were  erected  in  the 
centre  of  the  Market  Hill,  and  on  the  opposite  side  of 
the  Market  Hill  is  another  inn,  the  Black  Boy,  which  was 
&I10  in  the  interest  of  the  sitting  members.    On  the  Mon« 
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184S.  day  evenings  two  strangers,  whose  names  did  not  tni 
spire,  arrived  at  the  Black  Boy,  and  slept  there.  Dorii 
the  morning  of  Tuesday,  the  day  of  polling,  a  number 
voters,  amounting,  it  was  stated,  to  nearly  two  hondre 
passed  up  stairs  at  the  Black  Boy,  and  were  admitte 
one  by  one,  into  a  room  in  which  was  one  of  the  strangei 
and  there  each  of  the  voters  received  two  sovereigns,  ai 
was  told,  "  You  know  where  to  go  for  the  rest.**  Th 
then  went  to  the  hustings,  and  polled  for  the  sitting  mo 
bers,  and  thence  to  the  committee  room  at  the  Swa 
where,  the  fact  of  their  having  voted  being  ascertaine 
they  were  each  presented  with  a  ticket,  and  then  leavv 
the  committee  room,  passed  along  the  gallery  to  the  wi 
dow  of  the  bedroom  occupied  by  Mr.  Dyce  Sombr 
servant.  The  window  stood  partially  open^  and  a  bfl 
being  put  out  (the  rest  of  the  person  remaining  oonoeak 
delivered  to  each  of  the  voters  four  sovereigns  in  c 
change  for  his  ticket. 

Mr.  Serjt.  Wrangham  having  stated  these  facts,  ai 
abo  the  names  of  some  few  of  those  voters  who  reoeiT^ 
the  money,  and  of  others  who  were  seen  going  up  stai 
at  the  Black  Boy,  and  proceeding  from  thence  to  tl 
hustings,  and  from  the  hustings  to  the  Swan,  and  also 
specific  case  of  a  bribe  given  by  one  person  by  name 
another  person  by  name,  and  also  two  offers  of  bribes, 
which  the  parties  were  named ; 

Mr.  Cockbum  submitted  that  the  counsel  for  the  pel 
tioners  must  either  be  confined  to  the  particular  cas 
which  he  had  stated  in  his  opening,  or  at  once  procei 
to  make  further  statements.  According  to  the  rule  la 
down  by  the  Ludlow  Committee  (1),  in  1840,  and  adopte 

(1)  The  following  is  the  resolution  of  the  Ludlow  Committee,  here  referred  < 

"  That  the  Committee  do  not  expect  the  counsel  for  the  petitionert  agii 

the  retain,  to  state  the  facts  respecting  the  iodividiial  cases  of  bribery  wbick 

intends  to  bring  forward,  merely  with  a  view  of  invalidating  the  indirid 

f  otes,  but  they  do  expect  that  with  respect  to  cases  of  bribeiy  which  it  ii 
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in  the  seme  terms,  and  to  the  same  extent,  by  the  Cam-  184S. 
bridge  Committee  in  the  same  year,  the  counsel  opening 
a  case  of  bribery  is  required  to  state  the  names  of  the  per- 
tons  giving  or  offering  bribes,  and  of  the  persons  bribed, 
ttd  when  and  where  the  alleged  acts  of  bribery  took 
plice»  and  is  confined  to  evidence  of  the  cases  so  opened. 
Tbe  resolutions  of  the  St.  Alban's  and  Canterbury  Com- 
aktees,  in  1841,  required  the  same  statements  to  be  made, 
with  the  omission  only  of  the  circumstances  of  time  and 
^ace.  This  is  a  reasonable  rule,  and  one  which  the 
piesent  Committee  would  do  well  to  follow,  as  it  puts  the 
opponte  party  in  possession  of  the  case  intended  to  be 
brought  against  him,  and  enables  him  to  prepare  and 
Aape  his  defence.  Even  if  it  is  impossible  in  the  present 
case  to  state  the  name  of  the  person  by  whose  hand  the 
■Kmey  was  given  at  the  Swan,  yet  if  it  is  intended  to  con- 


[  to  bring  home  to  the  sitting  member,  or  his  agents,  the  counsel  will  now 
sUte  the  names  of  the  electors  bribed,  of  the  persons  who  actnally  paid  the 
kribst,  and  when  and  where  the  payment  took  place,  but  without  further  par- 
Mars.  In  the  same  manner  the  Committee  would  expect  that  a  statement 
iboold  now  be  made  of  any  facts  directly  inculpating  the  sitting  member  or 
^  agents  under  tbe  head  of  treating.  But  the  Committee  reserve  to  themselves 
thi  power,  upon  the  special  application  of  counsel,  to  proceed  with  any  case 
vkieh  tends  to  inculpate  any  agent  or  principal,  the  knowledge  of  which  case 
Ims  been  brought  out  before  the  Committee  in  the  progress  of  the  investigation, 
ni  of  which  the  parties  could  not  have  been  reasonably  supposed  to  have 
Wa  fievioasly  cognizant.'' 

This  resolution  was  adopted  in  nearly  the  same  terms  by  the  Ipswich, 
Soatbamptoo,  Penryn,  and  Lyme  Regis  Committees  in  the  present  session : 
ttecpt  that  in  those  cases,  as  in  the  St.  Alban's  and  Canterbury  cases,  the 
Qvcaaslaaces  of  time  and  place  were  not  required  to  be  stated,  the  words 
"  when  and  where,"  &c.  being  omitted.  And  the  Penryu  Committee  confined 
^  roolntion  to  cases  of  bribery,  adding,  in  a  separate  resolution,  "  That  the 
(^Munittee  will  pennit  the  counsel  for  the  petition  to  adduce  evidence  of  treat' 
^t  viihout  atating  the  names  of  the  electors  said  to  have  been  treated ;  but 
^  will  expect  proof  to  be  given  that  some  of  the  persons  so  treated  were 
*ketois."  In  the  Newcastle- under-Ly me  case,  (pott,)  the  counsel  for  the 
PititioQen,  in  opening  their  cases,  stated  the  names  of  the  persons  bribing  and 
^nbed;  and  the  Committee  held  that  this  was  suflBcient;  an  application  having 
^  Bade  on  the  part  of  the  sitting  member,  to  require  a  statement  of  tbe 
"  when  and  where"  the  acts  of  bribery  took  place. 

r2 
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1842.  nect  this  transaction  with  the  sitting  members  by  their 
agents,  the  names  of  such  alleged  agents  should  now  be 
stated. 

Mr.  Serjt.  Wrangftam. — The  extensive  and  uniform 
plan  on  which  the  bribery  was  here  conducted,  renders 
it  a  matter  of  difficulty  to  furnish  statements  of  particular 
cases,  and  of  the  parties  concerned  in  them.  The  Lud- 
low case  was  one  of  a  very  different  complexion,  where 
the  acts  of  bribery  were  perpetrated  in  a  more  desultory 
and  unconnected  manner.  But  in  such  a  wholesale  8J^ 
tem  of  corruption,  the  particulars  of  one  case  are  the 
particulars  of  all.  And  from  the  number  of  the  persons 
implicated,  it  is  impossible  to  enumerate  the  names  of 
more  than  a  small  part.  We  are  prepared  to  show  that 
the  anonymous  person,  whose  hand  appeared  at  the 
window  at  the  Swan,  whatever  was  his  name,  was  in 
agent  of  the  sitting  members.  But  we  can  hardly  k 
required  to  state  the  evidence,  or  be  confined  to  any  par- 
ticular evidence,  by  which  we  seek  to  connect  that  person 
with  the  sitting  members.  Thus  much  we  are  ready  to 
state :  that  we  propose  to  connect  that  person  with  the 
sitting  members  by  their  Committee,  and  will  now  mention 
the  names  of  some  of  the  members  of  that  Committee* 
Our  statement  therefore  amounts  to  this :  that  these  per- 
sons, some  of  whose  names  we  have  specified,  were  bribed 
by  the  Committee  of  the  sitting  members,  at  the  inn  where 
the  sitting  members  were  staying,  almost  within  earshot, 
and  where  their  Committee  sat ;  and  this  we  submit  is  as 
particular  a  statement  as,  under  the  circumstances  of  the 
case,  we  can  be  required  to  make. 

The  Committee  did  not  come  to  any  resolution  respect- 
ing the  statements  to  be  made  by  counsel  in  their  opening: 
and  afler  this  discussion,  the  evidence  in  support  of  the 
petitioners'  case  was  entered  into. 
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fitness  (Sarah  Barham),  who  was  servant  at  the     ]8i5S. 
Boy,  stated,  that  on  the  evening  before  the  day  of 
',  two  strangers  arrived  at  the  Black  Boy,  and  slept  Evidence 
and  the  next  morning,  while  the  polling  was  going  "^imJited  of 
e  of  these  strangers  was  for  about  two  hours  in  a  sation  of 
om  upstairs  at  the  back  of  the  house ;  and  during  gt^^in^*^* 
me  a  great  number  of  persons,  whom  the  witness  *f  bnte"*** 
>ed  as  voters,  came  to  the  Black  Boy,  and  went  up-  »ach  per- 
mto  a  bed  room,  one  going  in  at  a  time,  while  the  first  provMl 
?re  crowding  up  the  staircase.     Occasionally,  when  {20^^*"' 
3r  was  opened,  the  witness  saw  the  stranger  giving  ^^'  ^^^ 
ling  away,  what,  she  did  not  know.   These  persons,  have  ukea 
saving  the  Black  Boy,  went  up  to  the  hustings.  pi^Mo^V 
ressure  of  the  crowd  on  the  staircase  was  so  great  ^^®  'i^^^°^ 

®  member,  or 

ut  of  the  railing  gave  way,  and  the  witness  told  of  any  per- 
lot  to  '^^  crush*  upstairs  in  that  manner."    The  tobe^hii 
\  was  then  asked,  "  Did  they  say  anything  to  you  *^°^ 
rou  made  that  remark  ?" 

dustin  objected  to  the  question,  as  the  conversation 
n  the  witness  and  a  third  person  was  inadmissible 
ence  under  the  general  rule,  and  did  not  here  fall 
any  exception  to  the  general  rule,  having  passed 
n  the  witness  and  persons  not  shown  to  be  con- 
with  the  sitting  members,  and  not  having  taken 
a  the  presence  of  the  sitting  members. 
Hildyard.— The  recent  Act  of  the  4  &  5  Vict,  c  57 
ide  a  most  material  alteration  in  the  mode  of  proof 
id  to  support  a  charge  of  bribery.  After  reciting, 
;he  laws  in  being  are  not  sufficient  to  hinder  corrupt 
egal  practices  in  the  election  of  members  to  serve 
lament,"  it  enacts,  **  That  whenever  any  charge  of 
f  shall  be  brought  before  any  Select  Committee  of 
»iise  of  Commons  appointed  to  try  and  determine 
irits  of  any  return  or  election  of  a  member  or  mem- 
I  serve  in  parliament,  the  Committee  shall  receive 
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1842.  evidence  upon  the  whole  matter  whereon  it  is  alleged  that 
bribery  has  been  committed ;  neither  shall  it  be  necessary 
to  prove  agency,  in  the  first  instance,  before  givbg  en- 
dence  of  those  facts  whereby  the  charge  of  bribery  u  to 
be  sustained ;  and  the  Committee  in  their  report  to  the 
House  of  Commons  shall,  separately  and  distinctly,  report 
upon  the  fact  or  facts  of  bribery  which  shall  have  been 
proved  before  them,  and  also  whether  or  not  it  shall  hafe 
been  proved  that  such  bribery  was  committed  with  the 
knowledge  and  consent  of  any  sitting  member  or  candidate 
at  the  election."  This  enactment,  we  contend,  enaUes  at 
to  examine  the  witness  as  to  any  circumstances  tending  to 
show  that  bribery  was  committed,  though  there  is  ai  yet 
no  evidence  to  prove  that  the  persons  by  whom  it  is  alleged 
to  have  been  committed  were  agents  of  the  sitting  ineB- 
bers.  It  appears  by  the  evidence,  that,  during  the  time  of 
polling,  a  number  of  persons,  whom  the  witness  describei 
as  voters,  were  seen  at  an  inn  engaged  by  the  sitting 
members,  crowding  eagerly  up  the  staircase,  gmng  one 
by  one  into  a  private  room,  and  there  receiving  something 
from  a  stranger  who  was  there.  This  circumstance, 
giving  rise  to  an  impression  on  the  mind  of  the  witneii} 
that  they  went  to  receive  money,  tends  to  show  that 
bribery  was  committed.  Even  if  it  should  not  be  profed 
that  this  stranger  was  an  agent  of  the  sitting  memberiyit 
is  competent  for  us,  under  the  recent  Act,  to  go  into  evi- 
dence of  all  the  circumstances  connected  with  this  trall^ 
action,  as  tending  to  show  that  bribery  was  committed ; 
and,  as  part  of  those  circumstances,  to  ask  the  witneM 
what  was  said  at  the  time  by  the  persons  engaged  in  the 
transaction.  If  it  appeared  in  evidence,  that  a  sum  of 
money  was  given  to  a  voter  during  the  election,  it  wiD 
hardly  be  denied,  that  what  was  said  by  the  parties  at  the 
time  would  be  admissible  in  evidence,  as  part  of  and 
explanatory  of  the  transaction.    And  the  present  caie, 
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bough  the  circumstances  are  more  compUcated,  is  in  184£. 
ffect  a  parallel  case  to  that.  The  evident  object  of  the 
egislature  in  passing  this  Act,  was  to  remove  the  obstacles 
rhich  the  rules  adopted  by  Election  Committees  had 
raised  in  the  proof  of  acts  of  bribery,  and  which  so  fre- 
^aently  shielded  from  disclosure,  the  ''  corrupt  and  illegal 
practices"  complained  of  in  the  preamble  to  the  Act.  But 
if  the  Committee  should  refuse  to  receive  in  evidence  the 
conversation  of  these  persons,  who,  on  the  primd  facie 
case  already  made  out,  were  apparently  engaged  in  some 
such  illegal  and  corrupt  practices,  they  would  reject  the 
most  pertinent,  and  perhaps  the  only  available  means  of 
proof  for  determining  the  real  nature  of  the  transaction. 

Mr.  AmMim. — The  Act  "  For  the  Prevention  of  Bribery 
at  Elections,"  if  it  had  been  passed  entire  in  the  shape  in 
which  it  was  sent  to  the  Upper  House  of  Parliament, 
might  have  been  a  really  beneficial  measure,  and  more 
correspondent  to  the  professions  of  its  title.  But  what- 
ever may  be  its  objects,  and  in  whatever  degree  it  may 
attab  them,  it  can  hardly  have  the  effect  of  rendering 
admissible  the  evidence  now  sought  to  be  adduced.  What 
are  the  facts  of  the  case  ?  The  witness  sees  a  number  of 
persons,  whose  names  she  does  not  state>  crowding  up  the 
itaira  at  the  Black  Boy,  and  going  into  a  private  room  in 
which  there  was  a  stranger,  of  whose  name  and  condition 
the  is  utterly  ignorant ;  and  when  the  door  is  opened,  she 
happens  to  see  this  stranger  give  something,  she  does  not 
know  what,  to  some  of  them,  she  does  not  know  whom. 
And  then  she  is  asked,  in  effect,  '*  Did  you  hear  them  say 
far  what  they  were  going  upstairs."  This  conversation, 
it  is  admitted,  would  not,  in  the  present  stage  of  the  case, 
hare  been  receivable  in  evidence  before  the  Act  of  the 
♦  &  6  Vict.  c.  57,  but  it  is  contended  that  it  is  now  re- 
ceivable in  consequence  of  that  Act.  The  words  of  the 
Act  are,  "  that  the  Committee  shall  receive   evidence 
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184S.  upon  the  whole  matter  whereon  it  is  alleged  that  bribery 
has  been  committed.'^  Now  what  is  meant  by  reeeiting 
evidence  ?  What  can  be  meant,  but  receiving  legal  evi- 
dence. It  then  proceeds  to  say,  that  it  shall  not  be  neces- 
sary to  prove  agency  in  the  first  instance,  **  before  girmg 
evidence  of  tliose  facts  whereby  the  charge  of  bribery  is 
to  be  sustained ;"  and  then  directs  that  the  Committee 
"  shall,  separately  and  distinctly,  report  upon  the  fact  or 
facts  of  bribery  which  shall  have  been  proved  before 
them/'  &c.  The  evidence  to  be  given,  the  proof  to  be 
adduced,  of  the  facts  of  bribery,  must  mean  such  evidence 
as  was  before  receivable,  such  kind  of  proof  as  is  admis- 
sible by  the  established  rules  of  law.  But  here  the  peti* 
tioners  are  seeking  to  prove  the  charge  of  bribery  not  by 
legal  evidence,  but  by  such  evidence  as  is  inadmissible  in 
any  court  of  law.  They  propose  to  give  in  evidence  tbe 
conversation  of  third  parties,  of  persons  totally  strangers 
to  the  cause,  and  not  shown  to  be  in  anywise  connected 
with  the  subject  of  the  inquiry.  You  are  not  even  in* 
formed  who  these  persons  are,  or  what  are  their  names. 
The  witness  can  state  whatever  she  pleases  of  their  talk, 
without  fear  of  contradiction,  and  if  she  states  it  falsely, 
it  would  be  impossible  to  convict  her  of  perjury.  The 
manner  in  which  it  is  attempted  to  maintain  that  the  act 
enables  you  to  receive  these  declarations  in  evidence,  is  a 
fallacious  inference  suggested  by  reading  the  whole  of 
the  Act  together,  without  paying  attention  to  its  particubr 
expressions.  When  it  says  that  you  shall  receive  evidence 
on  the  charge  of  bribery,  it  does  not  mean  that  you  are  to 
receive  any  kind  of  evidence,  or  evidence  that  was  before 
inadmissible,  or  any  but  legal  evidence  ;  but  only  that  yoa 
are  to  receive  evidence  of  the  whole  matter  of  the  alleged 
bribery,  and  may  receive  evidence  on  the  charge  of  bribery 
before  proof  of  agency.  The  Act  is  to  be  understood  as 
having  reference  to  the  practice  that  uniformly  prevailed  in 
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Election  Committees  of  requiring  the  agency  to  be  proved     1842. 

before  they  allowed  acts  of  bribery  by  the  alleged  agent 

to  be  given  in  evidence.    And  the  object  of  the  Act  is 

not  to  make  any  alteration  in  the  law  of  evidence,  but 

only  to  abrogate  the  former  practice  of  Committees  in  that 

respect. 

The  Committee  resolved, ''  The  Committee,  previously 
to  deciding  whether  this  question  can  be  put,  require 
counsel  to  prove,  whether  the  parties,  whose  conversation 
with  the  witness  he  seeks  to  elicit,  were  or  were  not  voters 
of  the  borough." 

The  witness,  being  recalled,  was  accordingly  asked  to 
state  the  names  of  any  of  the  persons  who  spoke  to  her, 
vhen  she  made  the  remark  about  their  "  crushing  up 
stairs."  She  mentioned,  amongst  others^  that  young 
Joseph  Wheeler  was  one  who  spoke  to  her.  It  appeared 
that  there  was  the  name  of  "  Joseph  Wheeler,  Junior," 
open  the  register ;  and  evidence  having  been  brought  to 
identify  him  with  the  Joseph  Wheeler  who  was  on  the 
stairs  at  the  Black  Boy,  Mr.  Hildyard  proposed  to  ask 
the  witness,  "  What  did  young  Joseph  Wheeler  say  to 
you  when  you  told  them  not  to  'crush  up  stairs.' " 

The  Committee,  having  deliberated,  resolved,  ''That 
the  question  can  be  put,  inasmuch  as  the  Committee  may 
have  to  report  to  the  House  upon  facts  of  bribery,  although 
Qot  committed  with  the  knowledge  or  consent  of  the  sitting 
members  or  their  agents." 

The  witness  being  again  called  in,  stated,  in  answer  to 
the  question,  that  young  Joseph  Wheeler  said  "  he  was 
going  to  take  his  money." 

In  the  course  of  the  examination  of  Mrs.  Pleasants    April  \\, 
(the  widow  of  the  person  who  kept  the  Swan  Inn  at  the  Hearsay 

*  *  evidence 

tone  of  the  election),  Mr.  Hildyard  asked  the  witness,  that  certain 

penoDi 
1%'ere  the  Committee  of  the  sitting  member,  not  admissible. 
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184@.  **  Did  you  hear  any  persons  during  the  election  called 
*  committee-men  ?  * " 

Mr.  Coekbum  objected  to  the  question.  The  ody 
issue,  to  which  this  evidence  would  be  material,  is  that  of 
agency;  because  the  witness  might  hare  heard  certain 
persons  called  committee-men,  it  is  meant  to  be  inferred, 
that  they  were  agents  for  the  sitting  members ;  but  you 
cannot  thus  affect  a  person  as  agent,  by  evidence  of  what 
was  said  by  a  third  party  behind  his  back. 

Mr.  Hildyard  contended,  that  it  was  competent  for 
him,  by  adducing  evidence  of  the  fact  that  a  great  nam* 
ber  of  people  came  and  asked  for  certain  persons  as  com- 
mittee-men, to  show,  that,  as  a  matter  of  general  repute 
and  notoriety,  that  was  the  character  they  were  commonly 
understood  to  bear. 

The  Committee  resolved,  that  the  question  could  not 
be  put. 

April  12.        In  support  of  the  charge  of  bribery,  some  witnesses 

witDess  that  having  been  called,  whose  examination  went  to  show  thai 

answw*^  °°'  *^y  ^^^  themselves  taken  bribes  at  the  election,  Mr. 

questions      Cockbum  suggested  to  the  Committee,  that  it  might  be 

criminate     expedient,  in  cases  of  this  kind,  to  caution  the  witness, 

imse  .       ^Yiox.  he  was  not  bound  to  answer  questions  tending  to 

criminate  himself.    He  referred  to  Rogers,  on  Election 

Committees (1),  and  the   authorities  there  cited;  from 

which  it  appeared,  that  in  cases  where  such  protection 

was  required,  it  was  usual  for  the  Committee  to  give  this 

caution  to  the  witness  in  limine ;  in  the  Souihwark  caUt 

in  particular,  the  Chairman  cautioned  every  witness  that 

he  was  not  bound  to  answer  any  question,  that  in  his 

opinion  might  criminate  himself. 

Mr.   Serjt.    Wrangham. — A  suggestion  of  this  kind» 
coming  from  a  party  to  the  cause,  should  be  received  with 
(1)  Third  edition,  p.  102. 
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ome  suspicion^  as  a  covert  attempt  to  suppress  the  truth.  1840. 
The  witness  is  undoubtedly  entitled  to  claim  the  protec- 
ion,  but  the  privilege  claimed  is  the  privilege  of  the 
fitness,  and  not  of  either  party  to  the  cause ;  and  as  i» 
)bserved  by  Mr.  Roscoe(l),  the  objection  to  such  ques- 
don  should  come  from  the  witness,  and  not  from  the 
counsel  in  the  cause.  At  any  rate  the  application  is  pre- 
mature. It  will  be  time  enough  to  interpose,  when  the 
witness  shows  a  reluctance  to  answer,  or  claims  the  pro- 
tection* 

The  Chairman  stated  *'  that  the  Committee  will  use 
their  discretion  with  respect  to  the  cases  in  which  it  may 
be  proper  to  caution  the  witnesses." 

William  Harvey  Cross,  being  called  as  a  witness,  stated,    Ajml  13. 

on  the  i^oire  dire,  that  he  had  been  in  the  room  for  about  ^ho*had*' 

two  minutes  on  a  former  day  ;  but  had  not  even  had  time  ^i>  i°  ^ 

room  only 

to  observe  who  was  then  under  examination  ;  and  being  for  a  few 
told  that  he  ought  not  to  remain  in  the  room,  he  had  Wed^to  be 
quitted  it  immediately.     The  witness  was  allowed  to  be  «»"»n«*- 
exammed  (2). 

At  the  conclusion  of  the  inquiry,  the  Committee  came    Afn-u  14. 

to  the  following  resolutions  : 
"  That  Frederick  Villiers  and  David  Ochterlony  Dyce 

Sombre,  Esquires,  were  not  duly  elected : 
"  That  the  election  was  a  void  election." 
And  the  Committee  also  reported  to  the  House : 
"  That  Frederick  Villiers  and  David  Ochterlony  Dyce 

Sombre,  Esquires,  were,  by  their  agents,  guilty  of  bribery 

at  the  election : 
"  That  the  Committee  are  of  opinion,  from  the  evidence 

given  before  them,  that  gross,  systematic,  and  extensive 

(1)  LttwofEvidtnu  at  Nisi  Print,  pp.  125,  126. 
(2)  See  Gnot  Marlcw  ease,  ante,  p.  97. 


252  ELECTION  CASES. 

184S.  bribery  prevailed  at  the  last  election  for  the  borough  ol 
Sudbury ;  and  they  also  consider  it  their  duty  to  express 
to  the  house  their  unanimous  opinion  that  the  borough  ol 
Sudbury  should  be  disfranchised,  and  that  a  new  wril 
ought  not  to  be  issued  for  the  said  borough."  (1) 

(1)  These  resolutions  beiog  reported  to  the  House,  the  minutes  of  the  efi 
dence  taken  before  the  Committee  were  ordered  to  be  laid  before  tbe  House,  an 
the  issuing  of  a  writ  for  a  new  election  for  tbe  borough  of  Sudbury  was  ni 
pended.  And  on  the  lOlh  May,  a  bill  for  tbe  disfrancbisemeut  of  tbe  bofovgl 
of  Sudbury  was  brought  in  by  Mr.  Reding  ton,  Mr.  Gran?iUe  Vernon,  tn 
Mr.  Sheil,  which  passed  tbe  House  of  Commons  and  was  sent  up  to  the  Hooa 
of  Lords,  and  being  read  a  first  time,  was  ordered  to  be  read  a  second  tioa 
on  the  29th  July.  But  on  that  day  tbe  order  for  the  second  reading  wu  di» 
charged,  there  not  being  any  prospect  that  the  provisions  of  the  bill  coald  be 
properly  considered  before  tbe  end  of  tbe  session. 


(    253    ) 


CASE  VII. 

IPSWICH. 

The  Committee  was  appointed  on  the  12th  of  April,     1842. 
1842,  and  consisted  of  the  following  Gentlemen  : 

John  Somenet  Pakingtoo,  Esq^  M.  P.  for  Droitwich— (Chairman.) 

John  Parker,  Esq.,  M.  P.  for  Sheffield. 

Geoige  Darby,  Esq.,  M.  P.  for  East  Sussex. 

Hugh  Morgan  Tuite,  Esq.,  M.P.  for  Westmeath. 

Sir  William  Lawrence  Young,  Bart,  M.  P.  for  Buckinghamshire. 

John  Heathcoat,  Esq.,  M.P.  for  Tiverton. 

Hon.  General  Lygon,  M.  P.  for  West  Worcestershire. 

PetUioners — Electors. 

Sitting  Members — Rigby  Wasou,  Esq.,  and  Geoige  Rennie,  jun.,  Esq. 

Coia«e//or  the  Peiiiioners  ^Mr,  Austin,  Q.C.,  Hon.  John  Talbot,  and 
Mr.  Rodwell. 

Jgentt — Messrs.  Wilkinson  and  Cobbold. 

(Counsel  for  the  Sitiing  Memben—Mr.  Hill,  Q.C.,  and  Mr.  C.  Phillips. 

Agent— Mr,  Ashurst. 


The  petition  stated,  that,  at  the  last  election  of  members  Fetitioa. 
^0  serve  in  parliament  for  the  borough  of  Ipswich^  Fitzroy 
^elly,  Esq.|  the  Right  Hon.  John  Charles  Herries,  Rigby 
^ason,  Esq.,  and  George  Rennie,  the  younger,  Esq., 
^ere  candidates ;  that  a  poll  haying  been  demanded,  and 
**ken  by  the  returning  officer,  the  said  Rigby  Wason  and 
George  Rennie  were  declared  duly  elected,  and  were 
v^tumed  as  members  for  the  said  borough. 
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184f2.         ''That  after  the  teste  of  the  writ  for  holding  the  said 
Charge  of    ^^^<^^^on,  and  before,  at,  and  durmg  the  said  electioDi  the 

treatiog       g^id  R.  Wason  did,  by  himself  and  his  agents,  friends 

against  ^  "^  .        . 

Mr.  WasoQ.  and  partisans,  by  divers  ways  and  means  in  his  behalf,  or 

at  his  charge,  directly  or  indirectly  give,  present,  or  allow 
to  persons  having  votes  at  the  said  election,  money,  meat, 
drink,  entertainment,  or  provision,  and  made  promises, 
agreements,  obligations,  or  engagements  to  give  moneyi 
meat,  drink,  provision,  presents,  rewards,  or  entertain- 
ments to  and  for  persons  having  votes  at  the  sbiA  electioo, 
and  to  and  for  the  use,  benefit,  and  advantage,  employ- 
ment, profit,  and  preferment  of  such  persons,  in  order 
that  he  the  said  R.  Wason  might  be  elected,  or  for  being 
elected  to  serve  in  this  present  parliament  for  the  said 
borough ;  that,  by  reason  of  the  said  corrupt  or  illegal 
practices,  the  said  R.  Wason  was  and  is  whoHy  incapaci- 
tated and  ineligible  to  serve  in  this  present  parliament 
for  the  said  borough,  and  the  said  election  and  return  of 
the  said  R.  Wason  were  and  are  wholly  null  and  void." 
Same  The  petition  then  stated  the  same  charge  against  Mr. 

aeldMt        Rennie  in  the  same  words  mutatis  mutandis^  and 
Chi^ro^f^'      "  That  before  and  during  the  said  election,  the  said 
bribery        R.  Wason  was  by  himself,  and  his  agents,  friends  and 
Mr.  Wason.  managers,  guilty  of  divers  acts  of  bribery  and  corruptioa, 
in  order  to  corrupt  and  procure,  and  did  by  himself,  and 
his  agents,  managers,  and  friends,  and  by  many  other 
persons  employed  in  his  behalf,  by  gifts,  presents,  money, 
rewards,  and  by  promises  and  agreements,  and  securities 
for  money,  gifts,  employment  and  rewards,  and  by  threats, 
intimidation,  promises,  undue  influence,  and  other  corrupt 
and  illegal  practices,  acts,  and  means,  corrupt  or  prooufe 
divers  persons,  having,  or  claiming  to  have,  votes  at  Ae 
said  election,  to  give  their  votes  in  favour  of  him  the 
said  R.  Wason  and  of  the  said  G.  Rennie,  or  of  one  of 
them,  or  to  forbear  to  give  their  votes  in  favour  of  ^ 
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laid  F.  KeUy,  or  the  said  J.  C.  Henries,  or  one  of  them ;  184A. 
that  the  said  R.  Wason,  by  the  said  corrupt  and  illegal 
pnctioes,  was  and  is  wholly  incapacitated  and  ineligible 
tosenre  in  this  present  parliament  for  the  said  borough, 
and  the  said  election  and  return  of  the  said  R«  Wason 
were  and  are  whoUy  null  and  void." 

The  petition  then  stated  the  same  charge  against  Mr.  Same 
Sennie  in  the  same  words  mtaaiU  mmiandiSf  and  ^2^ 

"That  gross,  extensive,  and  systematic  and  open  and  q''^^^^**' 
Botarious  bribery  and  OHTuption,  were  practised  and  car-  lystmiatic 
lied  on  at  the  said  election,  by  divers  persons,  being  by^e" 
friends,  supporters,  and  partisans  of  the  said  R.  Wason  ^^l"  w^d 
and  of  the  said  6.  Rennie,  with  a  view  to  tlie  elec-  and  Mr. 
&m  of  the  said  R.  Wason  and  the  said  G«  Rennie, 
orof one  of  them,  and  that  the  sud  election  and  return 
of  the  said  R.  Wason  and  of  the  said  6.  Rennie,  both 
orone  of  them,  were  procured  by  means  of  audi  bribery 
aod  corruption;  that,  by  reason  of  the  premises,  the 
aiid  election  and   return  of  the   said  R.  Wason   and 
G.  Rennie,  and  of  each  of  them,  were  and  are  wholly 
mil  and  void ;  that  fraud,  intimidation,  and  duress,  were,  Inumida- 
bj  the  agents,  friends,  and  managers,  and  by  other  per- 
aoos,  on  behalf  of  the  said  R.  Wason  and  G.  Rennie,  or 
•f  one  of  them,  practised  upon  divers  persons,  having 
islea  at  the  said  election,  by  means  whereof  many  per- 
aoDs,  who  but  lor  such  illegal  practices  would  have  voted 
isfitvomr  of  the  said  F.  Kelly  and  the  siud  J.  C*  Herries, 
orof  one  of  them,  were  induced  and  compelled  to  vote  in 
fiMfonr  of  the  said  R.  Wason  and  G.  Rennie,  or  of  one  of 
them;  that  by  reason  of  the  said  illegal  practices,  the  sud 
dection  and  return  of  the  said  R.  Wason  and  of  the  said 
€r.  Rennie,  or  of  one  of  them,  were  and  are  wholly  null 
and  void." 

The  petition  prayed   that  the  House  will  take  the  pnyer. 
premises  into  consideration,  and  will  declare  the  said  elec- 
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184S.  tion  and  return  of  the  said  R.  Wason  and  G.  Renm 
~  to  be  wholly  null  and  void,  or  will  declare  the  said  elec 
tion  and  return  of  the  said  R.  Wason  to  be  wholly  nul 
and  void,  or  will  declare  the  said  election  and  return  o 
the  said  G*  Rennie  to  be  wholly  null  and  void,  and  wil 
give  to  the  petitioners  such  further  and  other  relief,  &c. 

April  13.        The  petition  being  read,  the  Committee  came  to  thi 

following  resolutions. 

Preliminary       j^  That  counsel  be  not  allowed  to  go  into  matters  nc 
resolutions.  .... 

referred  to  in  their  opening  statement,  without  a  specu 

application  to  the  Committee  for  permission  to  do  so(l). 

2.  That  the  Commitcee  expect,  that  with  respect  t 

cases  of  bribery  which  it  is  intended  to  bring  home  to  tin 

sitting  member  or  his  agents,  the  counsel  will  now  stab 

the  names  of  the  electors  bribed,  and  those  of  the  per 

sons  who  actually  gave  the  bribes.    In  the  same  manner; 

the  Committee  would  expect  that  a  statement  should  now 

be  made  of  any  facts   directly  inculpating    the   sitting 

member  or  his  agents,  under  the  head  of  treating.    The 

Committee,  however,  reserve  to  themselves  the  power,  on 

the  special  application  of  counsel,  to  proceed  with  any 

case  which  tends  to  inculpate  any  principal  or  agent,  the 

knowledge  of  which  case  has  been  brought  out  before  the 

Committee  in  the  progress  of  the  investigation,  and  with 

the  circumstances  of  which   the  parties  could  not  be 

reasonably  supposed  to  have  been  previously  cognizant. 

The  case  for  the  petitioner  was  then  opened  by  Mr. 
Austin,  as  one  of  bribery,  treating,  and  intimidation. 

April  16.        One  Shalders  was  called  by  the  petitioners  in  support 

(1)  The  Committee  divided  upon  this  resolution  :  Ayes,  four:  Mr.  Ptkiog' 
ton»  Mr.  Parker,  Sir  W.  Young,  Mr.  Heathcoat :  Noes,  thru:  Mr.  Dubyi 
Mr.  Tutte,  Gen.  Lygon. 
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of  their  case,  and  stated^  that  at  the  invitation  of  one     1842. 

Ensor,  he  went  to  a  public-house  called  the  "  Standard,"  A~declara- 

to  assist  in  the  election  of  Messrs.  Wason  and  Rennie ;  ^nolnat 

that  a  local  committee  met  at  that  house;  and  that  Ensor  P">^«dto *« 

&n  ascnt  of 

was  in  the  chair.     In  answer  to  a  question  put  to  him  by  the  sitting 

the  petitioners'  counsel,  the  witness  also  stated  that  he  respecting 

had  made  a  communication  to  one  Smith  from  Ensor ;  "rrop?^ 

and  was  then  asked,  in  continuation  of  the  examination,  tranMcjioo, 
(i  iiri        ft  11  r-i  .        rM    .  •     o  allowed  to 

VVhat  did  you  tell  Ensor  respecting  Smith  ? 


Mr.  Phillips  objected  to  this  question,  on  the  ground 
that  conversations  between  third  parties,  in  the  absence 
of  the  principals,  cannot  be  given  in  evidence  to  affect 
those  principals ;  a  well  known  rule  of  evidence.  It  is 
conceded,  that  the  new  act  gives  the  Committee  authority 
to  inquire  into  acts  of  bribery,  without  the  preliminary 
proof  of  agency.  But  it  goes  no  further.  It  does  not 
authorize  them  to  dispense  with  the  rules  of  evidence; 
they  remain  as  they  did  before  the  statute.  The  ques- 
tion now  put,  is  to  expose  a  conversation,  with  the  view  of 
affectmg  third  parties,  the  sitting  members  or  Smith,  who 
were  not  present  at  it;  the  question  is  not  about  a  simple 
act  of  bribery,  which  may  be  proved  without  agency  being 
first  shown.  The  new  act  directs  the  Committee  to  receive 
eTidence  upon  the  whole  matter,  wherever  it  is  alleged 
that  bribery  has  been  committed ;  but  the  evidence  in- 
tended by  the  statute  must  be  legal  evidence,  [Mr. 
Harbif. — If  this  had  been  before  the  new  statute,  and  En- 
Bor's  agency  proved,  might  not  the  question  have  been 
pQt?]   In  that  case  it  might  have  been  put. 

Mr.  Austin. — The  object  of  the  question  is  to  arrive  at 
a  fact  of  corruption;  and  the  question  is  authorized  by 
the  new  statute.  The  answer  will  show  a  corrupt  trans- 
action, to  which  the  witness  and  Ensor  were  parties.  If, 
Itefore  the  statute,  Ensor  had  been  shown  to  be  an  agent 
of  the  sitting  members,  beyond  a  doubt  this  question 

VOL.  I. — B.  A.  E.  c.  s 


rid< 


evidence. 
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184S.  might  have  been  put.  Now^  this  statute  dispenses  with 
the  preliminary  proof  of  agency,  and  allows  the  comipt 
act  to  be  proved  in  the  first  instance.  The  petitioners 
are  not  bound  to  prove  the  agency  of  Ensor  until  they 
seek  to  connect  his  corrupt  acts  with  the  candidates* 
The  present  is  the  very  case  to  which  the  new  statute  ap- 
plies. 

After  deliberation^  the  Committee  resolved,  "  That  it 
has  been  admitted  that  this  would  have  been  a  fair  and 
competent  question,  had  agency  been  proved ;  the  effect 
of  the  new  act  is  such,  that  the  question  is  admissible, 
more  especially  as  it  cannot  have  the  effect  of  affecting 
the  sitting  members,  unless  agency  is  proved." 

April  20.        The  counsel  for  the  petitioners  now  stated  it  to  be  his 

Vicuc^il    intention  to  call  one  Bridges  to  prove  that  a  bribe  was 

does  not       offered  to  him  at  the  election  to  vote  for  the  sitting  mem- 
enable  the  ^ 
Committee    bers,  but  which  he  did  not  accept. 

cvlSnoe^f  Mr.  Hill  objected  to  such  evidence  being  given,  until 
bri^'wlui-  *^^  persons  who  offered  the  bribe  were  shown  to  be  agents 
out  previous  of  the  sitting  members.  The  new  statute  does  not  include 
agency.        offers  to  bribe,  only  facts  of  bribery. 

Mr.  Talbot. — The  objection  concedes,  that  before  the 
new  statute  this  evidence  could  have  been  given,  if  the 
agency  in  question  had  been  previously  proved ;  althoagb 
only  an  imperfect  act  of  bribery.  But  although  an  im- 
perfect act,  being  only  an  attempt,  yet,  with  respect  to 
bribery,  the  attempt  is  a  crime,  complete  on  his  side 
who  makes  it :  Rex  v.  Vaughan,  per  Lord  Mansfield  (!)• 
Henslaw  v.  FatDcett{2)  shows  that  the  consent  of  the 
party,  to  whom  a  bribe  is  offered,  is  not  requisite  to  con- 
stitute the  crime  of  corrupting  a  person  to  vote,  in  the 
person  offering  the  bribe ;  and  Mr.  Justice  Pattesoo 
quotes  the  words  of  Lord  Mansfield  in  Rex  v.  Vaughn. 

(1)  4  Bun.  2600.  (2)  3  Ad.  &  El.  61 ;  4  Nev,  &  M.  5W. 
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Wade -v.  Broughtonil)  Lord  Eldon  uses  language  to     1848^ 
(  same  effect.    The  intention  of  the  new  act  unques-  ^ 

lably  is,  that  the  corrupt  practices  at  elections  should 
fhny  inquired  into.  Agency  is  not  necessary  to  be 
lyed,  before  giving  evidence  of  those  facts  "  whereby 
I  charge  of  bribery  is  sustained."  Grranting  even  that 
attempt  to  bribe  is  not  bribery,  yet  when  the  Com- 
ttee  is  investigating  alleged  acts  of  bribery^  it  is  most 
iterial  for  the  purpose  of  showing  quo  anitno  those  acts 
:re  committed,  that  attempts  to  bribe  should  be  given 
evidence.  The  system  pursued  at  the  election  cannot 
!  completely  exposed  without  such  evidence. 
Mr.  Hill. — The  allegations  in  the  petition  are  of  actual 
ibery,  not  of  offers  or  attempts  to  bribe,  and  the  deci- 
onof  the  Committee  roust  be  secundum  allegata  eipro^ 
%la.  It  is  not  disputed  that  an  offer  to  bribe  is  an 
Bence;  nor  is  Lord  Mansfield's  doctrine  impeached,  that 
lere  is  a  crime  complete  on  the  part  of  a  person  offering 
bribe.  But  the  question  is,  whether  such  a  crime  is  the 
pecific  crime  of  bribery.  Lord  Mansfield  has  nowhere 
iid  an  offer  to  bribe  is  bribery.  It  is  a  confusion  of 
inns  to  call  it  bribery.  An  attempt  to  murder  is  not  the 
rime  of  murder.  Henslow  v.  Fawcett  was  the  case  of  a 
ribe,  not  of  an  offer  to  bribe;  and  all  the  Judges, 
Itbongh  admitting  that  no  real  intention  on  the  part  of 
le  voter  to  fulfil  the  corrupt  contract  between  him  and 
be  person  corrupting  him  was  necessary,  nevertheless 
dd,  that  a  contract  was  necessary,  coupled  with  a  pro- 
mised intention  of  the  voter  to  enter  into  it.  Because  an 
ffer  to  bribe  is  a  grave  offence,  it  is  no  reason  why  it 
konid  be  given  in  evidence,  to  raise  a  presumption 
hat  the  party  making  the  offer  is  also  guilty  of  the 
•Rnce  of  bribery.  Such  a  procedure  is  opposed  to  every 
rinciple  of  the  administration  of  the  law.  [Mr.  Darby, 
(l)3Ve«.&BeaHies,  173. 

s2 
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1842.  — Would  or  would  not  an  offer  to  bribe  have  been  ad- 
missible  as  a  bribe,  before  the  recent  statute?]  Not 
as  bribery,  though  it  would  have  been  admissible  had  the 
petition  contained  corresponding  allegations.  Under  the 
present  petition,  such  evidence  would  not  have  been 
receivable  for  that  purpose  or  any  other.  ICAairman.— 
The  words  of  the  statute  are,  ''neither  shall  it  be  neces- 
sary to  prove  agency  in  the  first  instance,  before  giving 
evidence  of  those  facts  whereby  the  charge  of  bribery  is 
to  be  sustained."]  It  is  bribery  that  is  to  be  proved;  but 
the  present  is  an  attempt  to  prove  one  offence  by  evidence 
of  another  and  distinct  offence. 

After  deliberation  the  Committee  resolved,  *^  That  as, 
in  the  opinion  of  this  Committee,  the  offer  of  a  bribe, 
without  any  acceptance  or  agreement  on  the  part  of  the 
voter,  does  not  amount  to  bribery,  the  mere  offer  of  such 
bribe  cannot  be  given  in  evidence  in  support  of  a  charge 
of  bribery,  notwithstanding  the  passing  of  the  4  &  5  Vict 
c.  57." 

April  23,        The  Committee  resolved : 

"  That  Rigby  Wason,  Esq.,  and  George  Rennie,  Esq., 
were  not  duly  elected  burgesses,  to  represent  the  borough 
of  Ipswich  in  the  present  parliament. 

"  That  the  last  election  for  the  Borough  of  Ipswich 
was  a  void  election." 

Resolved  unanimously  : 

"  That  Rigby  Wason,  Esq.,  and  George  Rennie,  Esq.> 
were,  by  their  agents,  guihy  of  bribery  at  the  last  election 
for  the  borough  of  Ipswich. 

**  That  this  Committee  are  of  opinion,  from  the  eridencc 
given  before  them,  that  extensive  bribery  prevailed  at  the 
last  election  for  the  borough  of  Ipswich,  and  that  the 
issuing  of  a  new  writ  for  the  said  borough  ought  to  b« 
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suspended,  until  the  said  evidence  shall  have  been  taken      184^. 
into  the  consideration  of  the  House. 

"  That  the  chairman  be  requested  to  move  that  this 
report,  together  with  the  evidence  taken  before  this  Com* 
mittee,  be  printed ;  and  that  the  Speaker  do  not  issue  his 
writ  for  the  return  of  two  burgesses  to  serve  in  parliament 
for  the  said  borough  of  Ipswich,  until  the  said  evidence 
shall  have  been  printed  and  submitted  to  the  House." 


By  the  petition  of  Mr.  Ashunt,  the  agent  of  the  sitting  members,  pre- 
aented  to  the  House  of  Commons,  Feb.  22,  1842(1),  it  appeared  that  Sir 
Thomas  Cochrane  was  in  possession  of  certain  letters  and  documents, 
which  it  was  material  should  be  produced  and  put  in  evidence  before  the 
Committee  appointed  to  try  the  merits  of  the  petition  against  the  return 
of  the 'sitting  members;  and  that  he  had  been  duly  served  with  the 
Speaker's  warrant,  requiring  him  to  produce  such  letters  and  documents 
bdbre  the  Committee.  That  Mr.  Ashurst,  having  been  informed  that 
Sir  Thomas  Cochrane  had  received  a  government  appointment  on  foreign 
■cnrice,  and  was  about  to  go  abroad,  directed  his  derk,  Stephen  Toumay, 
to  call  on  Su-  Thomas  Cochrane,  to  make  an  appointment  for  Mr.  Ashurst 
to  see  him,  for  the  purpose  of  making  some  arrangement,  by  which  per- 
Noal  mconvenience  to  Sir  Thomas  Cochrane,  from  detention  in  this 
coontiy,  might  be  prevented.  That  Toumay  called  at  the  residence  of 
Sir  Thomas  Cochrane  accordingly,  and  was  not  able  to  sec  him,  but  was 
told  hy  one  of  his  servants,  '*  that  his  master  (Sir  T.  Cochrane)  was  going 
Ahroad  in  about  ten  days."  That  Toumay  afterwards  saw  Sir  T. 
Cochrane,  and  requested  him  to  make  an  appouitment  with  Mr.  Ashurst, 
^  the  purpose  before  mentioned,  when  Sir  Thomas  Cochrane  refused 
^Dg  so,  and,  in  answer  to  a  question  put  to  him  by  Toumay,  whether 
Mr.  Ashurst  was  to  consider  Sir  Thomas  Cochrane's  refusal  as  his  final 
detennination,  not  to  take  any  notice  of  the  Speaker's  warrant?  Sir 
Thomas  Cochrane  stated  that  he  should  not  express  anything  further 
i^ipectiDg  his  intention. 

On  the  following  day,  Feb.  23,  Mr.  Wason  called  the  attention  of 
^  House  to  this  petition,  and  moved,  "  that  Sir  Thomas  Cochrane  do 
attend  at  the  bar  of  this  House  to-morrow."    In  support  of  this  motion 

(1)  Sapplement  to  the  Votes,  Sess.  1842,  pp.  7,  8. 
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it  was  argued  (1),  that  the  power  of  examining  witnesaes  under  certain 
circumstances,  before  trial,  was  necessary  to  courts  of  justice,  to  prevent^ 
inconvenience  to  individuals,  or  the  loss  of  testimony.     That  such  i^ 
power  was  given  to  the  courts  of  common  law  by  statute.    That  if  i^ 
had  been  found  to  be  necessary  to  courts  of  law,  where  trials  could  b^^ 
pottpooed  on  account  of  the  absence  of  a  witness,  it  was  much  moc^"^ 
required  in  the  case  of  the  House  of  Commons,  which  could  not  put  ^^bi 
the  trial  of  a  petition.    That  the  House  inherently  possessed  every  pow  ^^ 
and  privilege  necessary  to  the  due  performance  of  its  public  functioM-^^i 
and  was  bound  to  its  utmost  to  secure  evidence  material  to  the  purity      o< 
election.    That  in  a  court  of  law,  upon  an  allegation  that  a  iritnn  jj^ 
whose  evidence  was  material,  was  about  to  go  abroad,  an  order  would       be 
granted  to  examine  him  on  interrogatories.    That  if  the  House  mmm  to 
have  any  power  to  e£fect  the  ends  of  justice,  by  analogy  to  the  courts  of 
law,  there  was  nothing  incongruous  in  proposing  to  bring  Sir  llianiai 
Cochrane  to  the  bar  to  be  examined  in  a  similar  manner.    That,   ui  a 
court  of  law,  this  mode  of  examination  was  always  granted  on  its  Bfi^^mt' 
ing  that  there  was  an  action  depending  and  at  issue,  that  the  witness   irai 
about  to  quit  the  country,  and  that  his  evidence  was  material,  all  whicb 
drcumstances  concurred  in  the  present  case.    That  there  would  be  no 
inconvenience  to  Sir  Thonuw  Cochrane  from  appearing  at  the  bar,  and 
stating  whether  he  had  the  papers  and  documents  in  question  or  nol, 
or  producing  them  if  he  had  them ;  and  that  his  evidence,  taken  by  s 
short-hand  writer,  with  the  papers  and  documents,  might  subsequently, 
properly  authenticated,  be  laid  before  the  Committee  trying  the  merits  of 
the  petition.    That  if  evidence  so  taken  were  objectionable,  at  all  events 
the  documents  produced  would  be  available,  and  it  was  those  documenti 
that  were  required,  more  than  the  testimony  of  Sir  Thomas  Cochrane 
That,  assuming  there  was  nothing  from  which  Sir  Thomas  Cochrane's  ii 
tention  to  disobey  the  Speaker's  warrant  might  be  directly  and  positive 
inferred,  yet  the  circumstances  warranted  the  interference  of  the  Hou 
And  that  if  Sir  Thomas  Cochrane  did  not  obey  the  Speaker's  warrant,  t 
the  present  parliament  were  dissolved  before  his  return  to  England 
would  not  be  answerable  to  a  new  parliament. 

Against  the  motion  it  was  argued,  that  however  desirable  it  migl 
considered  for  the  House  to  possess  and  use  the  power  of  taking  th* 
dence  of  a  witness  about  to  leave  the  country,  in  point  of  fact  the  I 
had  not  that  power,  and  could  not  therefore  exercise  it.     If  in  t? 
spect  the  law  is  defective,  it  can  be  amended  only  by  statute,  by 

(1)  Hansard's  ParliamenUiy  Debates,  vol.  60,  pp.  884—898. 
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the  powers  now  possessed  by  the  common  law  courts  may  be  extended  to  184^. 
the  House.  That,  moreover,  the  trial  of  controverted  elections  no  longer 
comes  within  the  jurisdiction  of  the  House,  but  is  transferred  by  statute  to 
a  particular  tribunal ;  and  that  there  is  no  more  reason  therefore,  on  the 
part  of  the  House,  for  interfering  in  such  a  trial,  than  in  ordinary  trials  in 
courts  of  law.  That  the  evidence  given  at  the  bar  of  the  House  could  not  be 
arailable  for  any  purpose  on  the  trial  of  the  petition  against  the  return  of 
the  sitting  members,  for  the  evidence  on  that  trial  is  to  be  given  before 
the  Committee  before  whom  the  trial  takes  place,  and  before  whom  alio 
Ae  documents,  stated  to  be  in  Sir  Thomas  Cochrane's  possession,  must 
be  produced.  That  the  House  has  no  power  to  take  evidence  on  oath ; 
for  although  it  may  issue  a  commission  under  which  evidence  may  be 
given  on  oath,  it  does  so  only  by  statute,  which  gives  no  authority  to  the 
Hotue  to  take  evidence  at  its  own  bar  by  that  method.  That  for  Sir 
Thomas  Cochrane  to  give  evidence  at  the  bar  of  the  House  not  upon 
oath,  and  the  particulars  of  his  testimony  to  be  repeated  to  the  Committee 
by  some  third  person  who  heard  his  statements,  is  against  the  most  ele- 
mentary principles  of  evidence.  That  the  assumption  in  this  case  is  the 
same  as  is  always  acted  upon  in  courts  of  law,  that  the  witness  will  not 
disobey  a  summons  he  is  bound  under  penalty  to  comply  with ;  the  con- 
tnuy  assumption  is  never  proceeded  upon.  That  no  court  of  law  can 
prevent  a  person  summoned  as  a  witness  from  going  abroad,  nor  imprison 
any  sach  person  for  the  purpose  of  hearing  his  testimony ;  nor  has  the 
HoQse  that  authority,  or  the  power  of  issuing  a  ne  exeat  regno.  That  if 
Sir  Thomas  Cochrane  should  disobey  the  Speaker's  warrant  it  will  be  in 
the  power  of  the  Committee,  by  a  resolution  of  the  House,  to  adjourn  the 
proceedings  and  decision  until  he  should  return  to  England.  That  its 
Rttbg  members  are  not  in  a  position  to  complain  of  any  delay  consequent 
open  such  adjournment,  as  they  are  in  possession  of  their  seats  and  will 
Dot  therefore  be  damnified.  That  to  call  a  person  served  with  the 
Speaker's  warrant  to  attend  an  Election  Committee,  to  the  bar  of  the 
House  to  examine  him,  on  pretence  of  his  not  being  able  to  give  his 
testimony  before  the  Conmiittee,  would  be  a  dangerous  precedent,  and 
liable  to  great  abuse. 
The  motion  was  withdrawn. 
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CASE  VIII. 

CARDIGAN. 

1842.     XHE  Committee  was  appointed  on  the  15th  of  April, 
1842,  and  consisted  of  the  following  gentlemen : 

William  Goodcnough  Hayter,  Esq.,  M.  P.  for  Wells.  —(Chairman.) 
Sir  Charles  Henry  Coote,  Bart.,  M.  P.  for  Queen's  County. 
The  Earl  of  Leicester,  M.  P.  for  Bodmin. 
William  Smith  O'Brien,  Esq.,  M.  P.  for  Limerick  County. 
George  Dodd,  Esq.,  M.  P.  for  Maidstone. 
Edmund  Turner,  Esq.,  M.  P.  for  Truro. 
William  James,  Esq.,  M.  P.  for  East  Cumberland. 
Petitioner — Pryse  Pryse,  Esq. 
Member  returned  and  petitioned  against — John  Scandrett  Harford,  Esq. 

Counsel  for  PetitioJier^'Mr,  Austin,  Q.C.,  Mr.  K.  Macauley, 
and  Mr.  Moore. 

J  gent  for  Petitioner^Mr.  W.  H.  Smith. 

Petition.  The  petition  stated,  "  That  at  the  last  election  for  the 

borough  of  Cardigan  and  the  several  places  sharing  in  the 

election  therewith,  to  wit,  Aberystwith,  Llampeter,  and 

Adpar,  under  the  provisions  of  the  act  of  the  second  year 

of  the  reign  of  King  William  the  Fourth,  intituled,  *  An 

Act  to  amend  the  Representation  of  the  People  in  Eng- 

Mr.  Har-     land  and  Wales,'  John  Scandrett  Harford,  Esq.  and  the 

wjtitioner     petitioner  were  candidates,  and  Patrick  Brown,  the  mayor 

candidates,  of  ([^q  q^\{[  borough  of  Cardigan,  acted  as  the  returning 

officer. 
Poll.  "  That  the  poll  was  taken  at  the  said  election  on  the 

5th  day  of  July  last,  at  the  close  whereof  the  number  of 
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otes  received  at  the  said  borough  of  Cardigan^  and  the     184^. 

laid  several  places  above  named^  were  as  follows^  that  is 

;o  say^  at  Cardigan,  126  votes  for  the  said  J.  S.  Harford^ 

and  57  votes  for  the  petitioner;  at  Aberystwith,  59  votes 

For  the  said  J.  S.  Harford^  and  142  votes  for  the  petitioner; 

at  Llampeter^  84  votes  for  the  said  J.  S.  Harford,  and  68 

votes  for  the  petitioner;  and  at  Adpar,   16  votes  for  the 

said  J.  S.  Harfordy  and  S8  votes  for  the  petitioner ;  that 

« to  say,  in  all  285  votes  for  the  said  J.  S.  Harford,  and 

505  votes  for  the  petitioner,  whereby  the  petitioner  was 

in  a  majority  of  20  votes  upon  the  entire  poll,  and  ought  Majority 

to  have  been  returned  accordingly  as  a  member  to  serve  tioncr. 

n  this  parliament  for  the  said  borough  of  Cardigan,  and 

he  above  named  places  so  sharing  in  the  election  with 

he  said  borough  as  aforesaid. 

"  That  the  declaration  of  the  final  state  of  the  poll  and 
he  proclamation  of  the  member  chosen  at  the  said  elec- 
tion were  made  on  the  6th  day  of  July  last,  when  not- 
withstanding the  votes  so  respectively  received  as  afore- 
iaid  for  the  said  J.  S.  Harford,  and  the  petitioner,  the 
laid  P.  Brown,  by  an  indenture  then  and  there  executed,  Two  re- 
•eturned  the  petitioner  as  a  burgess  elected,  and  there  to  of  Mr.iiar- 
We  for  the  said  borough  of  Cardigan  and  other  places  ^°^[f^  *"f  {^^ 
ibove  named,  and  by  another  indenture  then  and  there  petitioner, 
tiso  executed,  returned  the  said  J.  S.  Harford  as  such 
)urgess,  although  the  said   J.  S.  Harford  was  not  duly 
elected  and  ought  not  to  have  been  returned. 

"That  the  poll-books  for  Aberystwith,  though  duly  Aberyst- 
lept  and  completed,  and  although,  being  first  inclosed  books'iost, 
ind  sealed,  they  were  at  the  close  of  the  poll  at  Aberyst- 
^h  forthwith  transmitted  to  the  said  P.  Brown,  were  not 
leK?ered  to  the  said  P.  Brown,  but  were  lost  or  taken 
iway  in  the  course  of  their  transmission  as  aforesaid,  and 
tave  never  since  been  found  or  recovered,  and  that  the 
^turn  of  the  said  J.  S.  Harford  was  made  in  consequence 
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184S.     of  his  appearing  to  have  a  majority  over  the  petitioittr 
giving  an     upon  casting  up  the  whole  number  of  votes  received  at 
inajoriwto   ^^^  ®*^^  election  at  Cardigan^  Llampeter,  and  Adpar,  ex- 
Mr.  Har-      clusively  of  and  omitting  the  votes  received  at  the  «ud 
election  at  Aberystwith ;  whereas  the  return  of  the  pe- 
titioner was  made  upon  his  appearing  to  be  in  a  majority, 
as  the  fact  was  and  is^  of  the  whole  number  of  votet 
received  at  all  the  places  above  named/' 
Prayer.  The  petition  prayed  the  House  to  take  the  premisei 

into  consideration,  and  that  it  may  be  declared  that  the 
petitioner  was  duly  returned  at  the  said  election,  or  duly 
elected  thereat,  and  was  entitled  and  ought  to  have  been 
returned  as  the  burgess  to  serve  for  the  said  borough 
and  contributory  places,  in  the  present  parliament,  and 
that  the  said  J.  S.  Harford  was  not  duly  elected  and 
ought  not  to  have  been  returned,  and  that  the  return  of 
the  said  J.  S.  Harford  ought  now  to  be  vacated  and  let 
aside,  and  be  declared  to  be  null  and  void^  and  that  the 
House  will  grant,  &c. 

Neither  Mr.  Harford,  nor  any  of  the  electors,  appeared 

to  oppose  the  petition ;  and  the  proceedings  before  the 

Committee  were  ex  parte, 

April  16.        Mr.  Austin  opened  the  case  on  the  part  of  the  petitioner. 

Where  from  fhe  borough  of  Cardigan  consists  of  the  principal  bo- 

poll-books    rough,  Cardigan,  and  the  several  places,   Aberystwith, 

ing  officer"    Llampeter,  and  Adpar,  sharing  with  it  in  the  election  of  i 

ufn  which    member  of  parhament  (1).    At  the  last  election,  under  the 

of  two  can-  circumstances  hereafter  stated,  the  retuminir  officer  made 

didateshad  ,  ,      .     .        ^,     ^ 

the  majority  two  returns  to  the  writ ;  one  declaring  Mr.  Harford  duly 
he  made*"  elected,  the  other  declaring  the  petitioner  to  be  so,  whicbi 
two  sepa-     ^ijji  |.jjg  ^j-it  yf^YQ  July  returned  to  and  filed  in  the  Crown 

rale  returns,  ^  " 

one  declar-  Office.  By  his  petition,  the  petitioner,  claiming  to  have 
diSate^o  be  had  the  legal  majority  at  the  election,  maintains  that  his 
ed'^andthe  return  alon^  is  good,  and  that  the  other  return,  that  of 

(l)2WilKnr.c.46,  sect.8. 
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Mr.  Harford,  is  null  and  void.    The  duty  of  the  Com-     1848. 
mittee  is  to  inquire  whether  or  not  the  returning  officer  other  de- 
should  have  returned  the  petitioner  as  the  member  duly  ^Iher  cm* 
elected,  and  if  they  find  that  such  should  have  been  the  dilate  to  be 
cue,  they  will  report  the  same  to  the  House ;  and  the  mittee  re- 
House  will  thereupon  order  the  return  of  Mr.  Harford  to  deniw  oTali 
be  taken  from  the  file  of  the  Crown  Office,  the  effect  of  ^^«  circum- 

staDces  of 

which  will  be  to  leave  the  petitioner  the  only  member  the  case, 
returned  for  the  borough  of  Cardigan.  that'ooe  of 

The  returning  officer  for  Cardigan  is  the  mayor  of  that  j^^J?*"**^' 
borough;  and  by  the  Reform  Act(l)  he  is  required  to  duly  elect- 
appoint  deputies  for  the  places  sharing  in  the  election  the  other 
with  Cardigan.    Such  deputies  are  to  take  and  conduct  ou^ht'nor^ 
the  poll  at  their  respective  places,  and  on  receiving  at  the  tohavebeen 
doie  of  the  poll  the  poll-books,  enclosed  and  sealed,  from 
the  poll-clerks  in  the  manner  provided  by  the  Reform 
Act,  they  are  forthwith  to  deliver  or  transmit  them,  so 
enclosed  and  sealed,  to  the  returning  officer  (2).    At  the 
last  election  there  were  two  candidates,  Mr.  Harford  and 
the  petitioner.    The  polling  at  Cardigan  and  the  contri- 
butory places  began  on  the  5th  of  July,  and  the  declara- 
&D  of  the  poll  was  made  on  the  following  day.     At 
Aberystwith  there  were  two  polling  booths,  at  one  of 
which  74  votes  were  given  for  the  petitioner,  and  59  for 
Mr.  Harford ;  at  the  other,  68  for  the  petitioner,  and 
none  for  Mr.  Harford.     The  total  number  of  votes  at 
Cardigan,  Llampeter,  and  Adpar  were  163  for  the  pe- 
titioDer,  and  226  for  Mr.  Harford,  giving  the  latter  a 
ouyority  at  those  places ;  but  in  adding  the  votes  polled 
^Aberystwith  to  those  polled  at  the  three  places  in  ques- 
tion, the  petitioner  had  a  majority  of  20  on  the  gross  aggre- 
gate poll,  and  consequently  should  have  been  returned. 
Hie  deputies  at  Aberystwith  appointed  by  the  return- 
ing officer,  of  which  there  were  two,  one  for  each  booth, 

(1)  SeeU  74.  (2)  SecU.  68, 74. 
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1842.  were  Mr.  Powell  and  Mr.  Morgan.  At  the  close  of  Ac 
poll  at  that  place^  the  poll-clerks  at  each  booth  duly 
inclosed  and  sealed  up  their  poll-books,  and  delivered 
them  to  the  deputy  presiding  at  their  booth.  Upon 
Mr.  Morgan  receiving  the  poll-books  from  the  poll-cleifa 
of  the  booth  he  presided  at,  he  gave  them  to  Mr.  Powell. 
The  latter  forthwith  made  up  a  parcel  of  these  poll-boob 
and  the  poll-books  he  received  from  the  poll-clerks  of  the 
booth  at  which  he  presided,  carefully  sealed  it^  and  di- 
rected it  to  "  Patrick  Brown,  Esq.,  Mayor,  Cardigan." 
Mr.  Powell  then  delivered  the  parcel  to  a  person  of  the 
name  of  Ellis,  a  post-boy  at  the  Belle  Vue  Hotel,  Aberyst- 
with,  with  directions  to  take  it  to  Aberaron  and  give  it  to 
Mr.  Proctor,  the  landlord  of  the  Feathers'  Inn  at  thit 
place,  which  Ellis  punctually  did.  Mr.  Simon,  a  gentle- 
man residing  at  Cardigan,  who  happened  to  be  at  the 
Feathers'  Inn  at  Aberaron  when  Ellis  arrived,  and  who 
was  about  to  return  to  Cardigan  in  a  chaise,  undertook  to 
carry  the  parcel  with  him  and  to  deliver  it  to  Mr.  Jones, 
the  proprietor  of  the  Black  Lion  Inn  at  Cardigan,  on  the 
same  evening.  Mr.  Proctor  thereupon  put  the  pared 
into  Mr.  Simon's  chaise,  in  which  the  latter  was  going  to 
Cardigan.  Mr.  Simon  did  not  see  it  put  in  the  chaise, 
but  upon  his  arrival  at  the  Black  Lion  Inn  at  Cardigan, 
in  the  middle  of  the  night,  he  took  from  the  chaise  a 
parcel,  which  appeared  to  him  to  be  the  same  he  had 
seen  in  Mr.  Proctor's  hands,  and  which  he  had  under^ 
taken  to  carry  to  Cardigan.  Mr.  Simon  gave  the  pared 
upon  his  arrival  to  Mr.  Jones  of  the  Black  Lion  Inn. 
Upon  receiving  it  Mr.  Jones  carried  it  into  his  parlour, 
and  laid  it  on  the  table,  and  at  the  same  time  told  the 
bar-maid  to  deliver  it  to  Mr.  Brown,  the  mayor,  in  the 
morning.  In  the  middle  of  the  next  day,  Mr.  Jonei 
asked  the  bar-maid  whether  she  had  delivered  the  pared 
according  to  his  du*ections,  when  she  said  that  a  Mr. 
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Lbyd  had  lunched  there  in  the  morning,  that  the  parcel  1842. 
was  his,  and  she  had  not  seen  it  since  he  left  the  house. 
A  search  was  then  made  in  the  inn  for  the  parcel,  but  it 
was  not  found.  The  consequence  was  the  Aberystwith 
poD-books  never  reached  the  returning  officer.  On  the 
morning  of  the  day  of  declaring  the  poll  and  making  the 
retom,  however,  the  petitioner's  committee  at  Cardigan 
received  a  letter  from  Aberystwith  containing  the  num- 
bers polled  at  that  place  for  the  two  candidates,  which 
they  gave  to  the  returning  officer.  This  was  the  only 
iDformation  the  returning  officer  had  as  to  the  number  of 
Totes  polled  at  Aberystwith,  at  the  time  he  was  obliged 
by  law  to  make  his  return.  To  meet  the  difficulty,  he 
made  the  two  returns  which  are  now  on  the  files  of  the 
Crown  Office,  one  of  Mr.  Harford,  and  the  other  of  the 
petitioner,  as  having  been  duly  elected. 

The  returning  officer,  Mr.  Morgan,  Mr.  Powell,  Ellis 
the  post-boy,  Mr.  Proctor,  Mr.  Simon,  and  Mr.  Jones  were 
called  to  prove  the  making  up  of  the  parcel  of  the  poll- 
books,  its  passing  from  hand  to  hand,  and  its  loss  as  stated 
by  the  petitioner's  counsel.  The  poll-clerks  at  the  booths 
at  Aberystwith  were  also  called,  who  spoke  to  the  number 
of  voters  polled  for  each  candidate,  at  their  respective 
booths. 

The  Committee  then  resolved : 

"  That  Pryse  Pryse,  Esq.,  was  duly  elected  a  burgess  Resolution, 
to  serve  in  this  present  parliament  for  the  borough  of 
Cardigan; 

''That  John  Scandrett  Harford,  Esq.,  was  not  duly 
dected,  and  ought  not  to  have  been  returned  a  burgess 
ibr  the  said  borough."  (1) 

(I)  T1ics€  resolutions  were  reported  to  the  House  on  the  18th  April,  1842. 
«hiB  "  the  clerk  of  the  crown  was  ordered  to  attend  the  next  day,  with  the 
^OiUe  ratom  for  the  borough  of  Cardigan,  and  amend  the  same  by  taking  off 
^  fife  the  indenture  by  which  John  Scandrett  Harford,  Esq.,  was  returned." 


(    !W0    ) 


CASE  IX. 

WAKEFIELD. 

184/2.     The  Committee  was  appointed  on  the  15th  of  April 
1842,  and  consisted  of  the  followmg  Members  : 

Henry  Home  Drammond,  E«i^  M.  P.  for  Perthahire.— (Chaihui .) 
Edward  Stnitt,  Esq.,  M.  P.  for  Dertiy. 
Thomas  Mackenzie,  Esq.,  M.  P.  for  Boss. 
Hon.  Robert  Gore,  M.  P.  for  New  Rom. 
Hon.  William  Gordon,  M.  P.  for  Aberdeenihire. 
Viscount  Duncan,  M.  P.  for  Bath. 
Colonel  Wood,  M.  P.  for  Breconshire. 

Petitioners — 1.  Electors. 

2.  The  Hon.  William  Sebright  Lascelles. 

Sitting  Member — Joseph  Holdsworth,  Esq. 

Counsel  for  the  Petitiotiers—Mr.  Austin,  Q.C.,  Hon.  J.  S.  Wortley,Q.C. 

and  Hon.  J.  Talbot 

Agent--MT,  Groom. 

Counsel  for  the  Sitting  Member — Mr.  Cockburn,  Q.  C,  and  Mr.  Kinglake. 

Agent, — Mr.  Coppock. 

Petition.  The  petition  of  Jose  Luis  Fernandesi  and  Lawienee 

Hitchon,  electors  of  the  borough  of  Wakefield,  set  fintby 
**  That  at  the  time  of  the  last  election  for  a  member  to 
serve  in  this  present  parliament  for  the  borough  of  Wake* 
field,  the  Hon.  William  Sebright  Lascelles  and  Jotepk 
Holdsworth,  Esq.,  were  candidates  to  serve  as  memberf 
for  the  said  borough,  and  Thomas  Barff,  Esq.,  acted  H 
returning  officer  thereat ;  That  at  the  close  of  the  nai 
election  the  said  Joseph  Holdsworth  was  declared  to  bate 
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sen  elected  thereat^  and  was  accordingly  returned  as  184S. 
uly  chosen  and  elected  to  serve  for  the  said  borough  in 
lis  parliament ;  That  at  the  time  of  the  said  election  the 
lid  Joseph  Holdsworth  was  the  returning  officer  of  the 
lid  borough  of  Wakefield,  and  thereby  was  incapable  of^ 
nd  disqualified  from^  being  elected  thereat  to  serve  fi^r 
be  said  borough  in  parliament;  That  the  borough  of 
Wakefield  is  a  borough  in  Schedule  (D.)  of  the  act  passed 
n  the  second  year  of  King  William  the  Fourth,  to  amend 
the  representation  of  the  people  in  England  and  Wales, 
ud  that  no  person  is  mentioned  in  the  said  schedule  as 
letuming  officer  for  the  said  borough  ;  That  on  or  about 
the  25th  day  of  March  last,  Frederick  William  Thomas 
VenH>n  Wentworth,  Esq.,  the  sheriff  of  the  county  of  York, 
10  which  county  the  said  borough  is  situate,  did,  by  writing 
under  his  hand,  duly  nominate  and  appoint  the  said 
Joseph  Holdsworth,  then  and  there  being  a  fit  person,  and 
resident  in  the  said  borough,  to  be  returning  officer  for 
Ae  said  borough,  which  appointment  was  within  one  week 
of  the  making  thereof  delivered  to  the  clerk  of  the  peace 
of  the  said  county,  and  by  him  filed  and  preserved  with 
the  records  of  his  office,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided ;  That  the  said 
fcseph  Holdsworth  did  not,  within  one  week  after  he 
had  received  notice  of  his  said  nomination  and  appoint- 
Bent  as  such  returning  officer,  make  oath  before  any 
joitioe  of  the  peace  that  he  was  qualified  to  be  elected  to 
nrre  as  a  member  in  parliament,  nor  did  he  notify  the 
Use  to  the  said  sheriff;  That  by  virtue  of  the  said  nomi- 
Qttion  and  appointment  the  said  Joseph  Holdsworth  be- 
came and  was  the  returning  officer  for  the  said  borough, 
Qotil  the  nomination  of  a  returning  officer  to  be  made  in 
the  month  of  March,  184^,  or  until  he  shall  become  inca- 
pable of  or  be  otherwise  lawfully  discharged  fix>m  the  said 
ifioe,  acoording  to  the  provisions  of  the  statute  in  such 
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1842.  case  made  and  provided,  and  was  and  is  thereby  incapable 
of  and  disqualified  from  being  elected  at  the  said  election 
as  a  member,  or  to  sit  and  vote  as  a  member  to  sene  in 
this  parliament  for  the  said  borough ;  And  the  petition 
further  alleged,  that  by  virtue  of  a  nomination  and  ap- 
pointment duly  made  in  that  behalf  by  the  sheriff  of  the 
county  of  York  then  being,  the  said  Joseph  Holdsworth 
was  the  returning  ofRcer  for  the  said  borough  before  the 
said  election,  and  before  he  became  a  candidate  thereat 
as  aforesaid,  and  from  the  time  of  such  nomination  and 
appointment  hitherto  has  continued  to  be  such  returning 
officer,  by  means  whereof  the  said  Joseph  Holdsworth 
was  and  is  incapable  of  and  disquahfied  from  being  elected 
at  the  said  election  as  a  member  to  serve  in  Parliament 
for  the  said  borough ;  That  the  incapacity  and  disqualifi- 
cation of  the  said  Joseph  Holdsworth  to  be  elected  or  to 
sit  and  vote  as  a  member  for  the  said  borough,  as  afore- 
said, continued  during  the  whole  of  the  said  election; 
That  the  same  was  a  matter  of  public  notoriety  before, 
and  at,  and  during  the  said  election,  and  was  well  known 
to  the  said  Thomas  Barff  and  the  electors  of  the  said 
borough,  who  gave  their  votes  for  the  said  Joseph  Holds- 
worth,  at  the  time  of  their  voting  for  the  said  Joseph 
Holdsworth  ;  That  public  notice  of  such  incapacity  and 
disqualification  was  given  at  the  nomination  of  candidates 
at  the  said  election,  and  was  published  in  the  said  borough 
after  the  delivery  of  the  precept  for  holding  of  the  sM 
election,  and  before  holding  the  same,  by  the  posting  and 
distribution  of  printed  notices  or  placards  to  the  effect 
following,  that  is  to  say : 

'  Borough  of  Wakefield. 
'  Notice  to  the  Electors. 
*  We  William  Sebright  Lascelles,  a  candidate  to  reprc* 
sent  the  borough  of  Wakefield  in  the  next  ParliaBi«nt,and 


WAKEFIELD.  273 

Richard  Dunn  and  John  Barff,  registered  electors  of  the     1842. 
said  borough, 

'  Give  Notice^ 
'  That  Joseph  Holdsworth,  of  the  said  borough,  Esquire, 
was  duly  nominated  and  appointed  to  be  the  returning  offi- 
cer for  the  said  borough  in  the  month  of  March  last,  and 
then  became  and  still  is  such  returning  officer,  according 
to  the  statute  in  such  case  made  and  provided,  and  is 
thereby  incapable  of  being  elected  to  serve  in  parliament 
for  the  said  borough ;  and 

•  We  further  give  notice, 
'That  all  votes  given  in  favour  of  the  said  Joseph 
Holdsworth,  at  the  present  election  of  a  member  to  serve 
in  the  next  parliament  for  the  said  borough,  will,  by  reason 
of  sach  incapacity,  be  lost  and  thrown  away. 
'Dated  this  28th  day  of  June,  1841. 

W.  S.  Lascelles, 
Rich.  Dunn, 
John  Barff.' 

That  the  substance  or  contents  of  such  notices  or  placards 
were  well  known  by  the  several  persons  who  voted  for 
the  said  Joseph  Holdsworth,  before  they  gave  their  votes 
for  the  said  Joseph  Holdsworth  at  the  said  election;  That 
the  votes  of  all  persons  who  voted  for  the  said  Joseph 
Holdsworth,  knowing  his  incapacity  and  disqualification  to 
be  elected  as  aforesaid,  were  and  arc  lost  and  thrown  away, 
>nd  were  and  are  bad  and  illegal,  and  ought  not  to  have 
been  received,  and  should  have  been  struck  from  the  poll; 
That  if  the  incapacity  and  disqualification  aforesaid  were 
unknown  to  any  of  such  voters,  the  number  of  such  voters 
is  much  less  than  the  number  of  good  and  valid  voters, 
whose  votes  were  given  at  the  said  election  for  the  said 
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1842.     Hon.  W.  S.  Lascelles ;  and  that  if  the  votes  of  all  such 

voters  be  retained  upon  the  poll  in  favour  of  the  said 

Joseph  Holdsworth,  the  said  Hon.  W.  S.  Lascelles  will 

still  be  in  a  large  majority  of  all  the  good,  valid,  and  legal 

votes  given  or  tendered  at  the  said  election  ;  that  the  said 

Hon.  W.  S.  Lascelles  had  a  majority  of  such  good  and 

legal  votes,  and  ought  therefore  to  have  been  returned  as 

duly  elected  at  the  said  election  to  serve  for  the  said 

borough  in  this  parUament:"  And  the  petition  prayed, 

"  That  the  House  will  take  the  premises  into  consideratioOi 

and  declare  the  said  return  of  the  said  Joseph  Hdds- 

worth  null  and  void,  and  that  he  was  not  duly  elected, 

and  ought  not  to  have  been  returned  at  the  said  election, 

but  that  the  said  Hon.  W.  S.  Lascelles  was  duly  elected 

and  ought  to  have  been  returned  thereat ;  and  that  the 

return  may  be  amended  accordingly ;  and  that  the  House 

will  give  such  other  and  further  relief  in  the  premises  as 

to  the  House  shall  seem  meet." 

The  petition  of  Mr.  Lascelles  contained  statements  and 

allegations  exactly  similar. 

Facts  of  In  addition  to  the  facts  stated  in  the  petition,  it  also 

the  cas6. 

appeared  in  evidence,  that   JVIr.  Holdsworth  had  bees 

appointed  and  had  acted  as  returning  officer  for  the 
borough  of  Wakefield,  in  every  year,  from  the  year  1832, 
when  the  borough  was  enfranchised  by  the  Reform  Act, 
down  to  the  year  184*1,  when  the  election  took  jiact 
The  appointment  in  1841  was  made  out  in  the  accustomed 
form  by  Mr.  Dixon,  a  solicitor  at  Wakefield,  and  deputj 
clerk  of  the  peace  and  deputy  sheriff  for  the  West  Ridii^ 
of  Yorkshire.  In  the  preceding  years,  a  written  notice 
of  the  appointment  had  been  given  to  Mr.  Holdsworth, 
within  a  fortnight  or  ten  days  after  it  was  made  ;  but  in 
the  year  1841,  in  consequence  of  a  new  arrangemeDt 
respecting  fees  for  county  business,  which  did  not  autho- 
rize the  expense,  a  written  notice  was  omitted  to  be  given. 
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'r.  Dixon  also  acted  as  Mr.  Holdsworth's  deputy  in  the  1842. 
See  of  returning  oiBcer,  in  making  out  the  register^ 
id  printing  and  selling  copies  of  it.  And  after  the 
gister  for  the  year  184fO — 41  was  made  out,  he  deli- 
red  it  to  Mr.  Holdsworth,  and  sold  several  copies  of 
after  Mr.  Holdsworth's  appointment  in  March,  1841. 
On  the  1st  of  April,  1841,  Mr.  Dixon,  having  visited 
ir.Holdsworth,not  to  communicate  the  appointment,  but 
1  other  business,  said  to  him,  ^*  I  have  received  your  ap- 
dintment  for  the  present  year;"  to  which  Mr.  Holds- 
orth  answered,  ''You  will  do  what  is  necessary."  This 
onversation,  it  appeared,  subsequently  vanished  from 
At.  Dixon's  memory;  for  it  was  stated  by  Mr.  Dixon 
lODself,  that,  a  short  time  before  the  election,  Mr.  Holds- 
rorth  having  called  upon  him,  and  asked  him  whether  he 
ltd  given  him  notice  of  the  appointment,  Mr.  Dixon  told 
lim  he  had  not;  and  Mr.  Dixon  also  informed  several 
dier  persons  that  he  had  not  given  Mr.  Holdsworth 
lotice.  After  the  election,  the  conversation  was  recalled 
0  Mr.  Dixon's  memory  by  Mr.  Fearn,  who  was  present, 
nd  by  whose  testimony  its  purport  was  confirmed.  On 
be  9th  of  June,  when  a  dissolution  of  parliament  was  ex- 
ected,  Mr.  Dixon  having  met  Mr.  Holdsworth  on  public 
wiiiess,  some  one  present  said,  he  understood  Mr. 
loldsworth  was  going  to  stand  for  Wakefield,  whereupon 
Ir.  Dixon  asked  Mr.  Holdsworth,  in  a  jocular  manner, 
when  he  retired  from  office?"  and  Mr.  Holdsworth  re- 
plied, "I  cannot  say  I  thought  of  retiring."  On  the  14th 
<f  June,  Mr.  Holdsworth  wrote  a  letter  to  Mr.  Dixon,  in 
rhich  he  stated  that  he  took  the  earliest  opportunity  of 
lecliniog  to  fill  the  office  of  returning  officer,  on  the 
[TOuid  of  having  served  in  former  years.  Mr.  Holds- 
rorth  was,  in  consequence,  advised  by  Mr.  Dixon  to  ad- 
iresB  a  letter  to  the  sheriff  of  Yorkshire,  dated  the  15th 
•f  June,  a  draft  of  which  was  prepared  by  Mr.  Dixon, 

t2 


276  ELECTION  CASES. 

1842.  and  which  was  to  the  effect,  that  Mr.  Holdsworth,  "having 
already  served  the  office  of  returning  officer,  and  being 
now  a  candidate,  begged  to  tender  his  resignation,  and 
hoped,  on  the  grounds  above  stated,  it  would  be  ac- 
cepted." On  the  2 1  St  of  June,  Mr.  Went  worth,  the  sheriff 
of  Yorkshire,  appointed  Mr.  Barff  to  the  office  of  return- 
ing officer,  Mr.  Holdsworth,  such  were  the  terms  of  the 
instrument  of  appointment,  "  having  repudiated  the  said 
office."  Mr.  Barff  communicated  his  appointment  to  Mr. 
Holdsworth.  And  on  the  22d  of  June,  Mr.  Holdsworth 
delivered  to  Mr.  Barff  the  register  and  other  documents 
relating  to  the  office,  which  had  been  in  bis  keeping  up 
to  that  time.  On  the  day  of  election,  when  Mr.  Barff  ap- 
peared on  the  hustings  as  returning  officer,  a  person  on 
behalf  of  Mr.  Lascelles,  and  in  the  presence  of  Mr. 
Holdsworth,  addressed  Mr.  Barff  in  words  amounting  to 
a  protest  against  his  acting  in  that  character,  and  gate 
him  notice  that  Mr.  Holdsworth  was  the  proper  retom- 
ing  officer. 

Dirisionof  It  was  arranged  between  the  counsel  on  each  side,  that 
the  case  should  be  divided,  so  that  the  question  of  Mr. 
Holdsworth's  ehgibility  should  be  disposed  of  in  the  first 
instance,  separately  from  the  question  of  the  notice  to  the 
electors. 

Evidence  of      In  the  course  of  Mr.  Dixon's  examination,  Mr.  fVarikii 

the  notoriety       ,     ,   ,  .  .  g 

oftbesitiing  asked  him  a  question  relative  to  the  general  notoriety  of 

appoint*     Mr.  Holdsworth's  appointment  as  returning  officer. 

ii*rSb*offi".      ^^*  Cockburn  objected  to  the  question,  as  irrelevant  to 

cer,  not  ad-  the  question  of  eligibiHty  at  present  before  the  Committee, 

mitledfor  ,,  i,.  ., 

the  purpose  ^nd  relevant  only  to  the  question  concerning  the  notice  to 
that  he  had  ^^®  electors,  which,  according  to  the  arrangement  come  to 
t^e  api^bt.  "^^^P^^'^^g  ^^^  division  of  the  case,  was  not  as  yet  in  issue 
ment.         before  the  Committee. 

Mr.  Wartley. — The  evidence  is  proposed  to  be  givcfl 
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for  the  purpose  of  affecting  Mr.  Holdsworth  with  notice     1842. 
of  the  appointment. 

Mr.  Cockbum. — In  order  to  affect  Mr.  Holdsworth, 
such  notice  should  in  the  first  place  proceed  from  the 
officer  making  the  appointment,  and  in  the  second  place, 
should  be  brought  home  to  Mr.  Holdsworth  personally; 
but  you  cannot  affect  him  by  evidence  of  the  floating 
gossip  of  the  town,  unless  what  was  said  is  proved  to  have 
been  said  in  his  presence,  and  not  repudiated  by  him  at 

the  time. 
The  Committee  resolved,  that  the  question  could  not  be 

pot  at  present. 

There  were  three  principal  questions  decided  in  this 
case:  First,  whether  Mr.  Holdsworth  was  disqualified  by 
his  appointment  as  returning  officer  from  being  elected 
member  of  parliament  for  the  borough  of  Wakefield ; 
Secondly,  whether  Mr.  Barff  was  competent  to  hold  a 
valid  election;  and.  Thirdly,  whether  the  electors  had  such 
notice  of  the  ineligibility  of  Mr.  Holdsworth,  as  that  the 
votes  given  for  him  were  thrown  away,  and  that,  conse- 
quently, Mr.  Lascelles  ought  to  have  been  returned. 


\         The  following  is  the  substance  of  the  arguments  on  First  ques- 

j  each  side,  on  the  question  of  the  eligibility  of  Mr.  Holds-  E^^bility 

1  worth.  ofthe»itUDg 

I  member. 

I  The  counsel  for  the  petitioners  contended,  that  Mr.  Argument 

^  Holdsworth  was  ineligible  to  serve  in  parliament  for  the  [foVere^**" 

r  borough  of  Wakefield,  having  been  returning  officer  of  Sitting 

t^,       ,  1  1.  nti.ii       ineroberdis- 

^  that  borough  at  the  time  of  the  election ;   and  "  the  qualified* 

^  proper  officer  to  whom  the  precept  ought  to  have  been  returmng**" 

f  diiected(l)."    This  principle  of  disqualification  is  affirmed  °^^5^  ^^^ 

\  by  the  second  proviso  in  the  11th  section  of  the  Reform  at  the  time 

I  Act, exempting  persons  qualified  to  sit  in  parliament  from  Uon.^^^ 
(1)  Thttford  can,  9  Joaro.  7*25;  Kogera  on  Elections,  53. 
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1842.  being  compellable  to  serve  the  office  of  returning  officer; 
the  object  of  which  is,  to  prevent  the  sheriff  from  having 
it  in  his  power  arbitrarily  to  disqualify  a  candidate. 
Regulariv  It  appears  that  Mr.  Holdsworth  was  regularly  ap- 
letiuniQg  pointed  to  the  office,  in  March,  1841,  by  the  sheriff  of 
officer,  Yorkshire;  the  form  of  the  instrument  of  appointment 
being  in  accordance  with  the  requisitions  of  the  Act,  and 
being  now  produced  from  the  office  of  the  clerk  of  tbe 
peace,  the  proper  officer  to  whom  the  custody  belongs. 
and  had  no-  He  had  also  notice  of  the  appointment.  The  Act  itself 
poTntmcnt,  ^^^8  not  Specify  what  notice  is  to  be  given  of  the  appoint- 
ment; nor,  indeed,  in  direct  terms  requires  that  any 
notice  shall  be  given.  And  even  where  a  statute  ex- 
pressly requires  notice  to  be  given,  as  of  an  appeal  under 
the  poor  laws(l),  or  reasonable  notice,  as  of  an  appeal 
against  a  conviction  under  the  Gaming  Act,  (3),  it  has  been 
held  that  a  verbal  notice  is  sufficient.  Although  in  pre- 
vious years,  it  had  been  customary  to  inform  Mr.  Holds- 
worth  by  letter  of  the  fact  of  his  appointment,  yet  it  is  clear 
that  a  written  notice  is  not  necessary ;  and  an  adequate 
reason  is  assigned  for  its  omission  on  the  present  occasion. 
But  granting  that  there  should  be  such  reasonable  notice 
of  the  appointment,  as  is  required  of  course,  at  common 
law,  so  as  to  render  a  man  liable  to  an  indictment  for 
refusing  to  serve  an  office  (3) ;  for  this  purpose,  no  more 
is  necessary,  than  that  he  should  know  of  the  appoint* 
ment :  if  he  did,  in  point  of  fact,  know  of  it,  he  will  be 
liable.  Now,  from  Mr,  Dixon's  account  of  tlie  conversa- 
tion of  the  9th  of  June,  confirmed  by  the  evidence  of  Mr* 
Fearn,  it  appears  that  Mr.  Holdsworth  received  distinct 
notice  of  his  appointment.  And  Mr.  Dixon  was  agent  for 
the  sheriff,  as  well  as  for  Mr.  Holdsworth ;  and,  therefore, 

(\)  Rex  V.  Ju$tices  of  Salop,  4  B.  &  Aid.  626  ;  see  2  Nolan,  525,  note. 

(2)  Rex  ▼.  JusticetofSurretf,  5  B.  &  Aid.  539. 

(3)  Russell  on  Crimes,  226^ 
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even  if  the  notice  which  Mr.  Dixon  bad  of  the  appoint-     1840. 
ment  were  liot  notice  to  Mr.  Holdsworth,  any  intimation 
of  it  from  Mr.  Dixon  was  sufficient  to  conclude  Mr. 
Holdsworth.    In  his  letter  of  the  14th  of  June  to  Mr. 
Dixon,  he  does  not  rest  his  refusal  of  the  office  upon  the 
want  of  notice,  but  upon  the  ground  of  his  having  already 
served.     And  his  letter  to  the  sheriff,  of  the  15th  of 
June,  virtually  admits  that  the  office  was  so  far  in  him, 
that  he  could  resign  it,  and  contemplates  the  alternative 
of  the  resignation  not  being  accepted.     Having  held  the 
office  before,  he  was  cognizant  of  its  nature  and  duties, 
and  was  aware  that,  if  a  person  was  appointed  to  succeed 
him,  the  lists  and  register  were  to  be  delivered  to  his  suc- 
cessor.    But  the  fact  is,  that  he  kept  the  lists  and  register  and  acted  m 
tin  he  became  a  candidate,  and  thus  performed  the  whole 
of  the  duty  that  in  ordinary  times  is  required  of  the 
returning  officer.     Mr.  Dixon  also  continued  to  act,  as 
theretofore,  in  the  capacity  of  his  agent  in  this  office  ;  and 
he  must  be  taken  to  have  been  aware,  that  Mr.  Dixon  so 
continued  to  act  as  his  agent.     Mr.  Holdsworth,  there- 
fore, acted  in  the  office  himself,  and  by  his  agent;  and  the 
mere  circumstance  of  his  having  acted,  though  no  notice 
were  given  him  of  the  appointment,  would  be  sufficient  to 
charge  him  with  the  liabilities  and  obligations  of  the 
office  (1). 

There  are  two  grounds  of  exemption  provided  by  the  Did  not 
act,  of  either  of  which  he  might  have  availed  himself,  cmption." 
That  on  account  of  a  qualification  to  sit  in  pariiament,  is 
required  to  be  claimed  withhi  a  week  after  notice  of  the 
appointment.  Of  this  exemption,  no  use  is  attempted  to 
be  made.  And  yet,  if  the  fact  is,  that  he  had  not  notice 
of  the  appointment  till  the  middle  of  June,  why  did  he  not 
(hen  proceed  to  take  advantage  of  the  exemption  ?  With 
respect  to  the  other  exemption,  on  the  ground  of  having 

(1)  Btrryman  v.  Wiu,  4  T.  R.  366. 
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184S.  already  served,  though  there  is  no  time  mentioned  in  the 
Act,  within  which  the  benefit  of  it  should  be  claimed,  yet 
it  is  absurd  to  suppose  he  was  at  liberty  to  resort  to  it  at 
any  time  during  the  year  of  office,  not  having  claimed  it 
within  a  reasonable  time  after  the  appointment  to  the  office. 
At  any  rate,  it  was  too  late  to  have  recourse  to  it,  as  he 
did  in  his  letter  to  the  sheriff  of  the  I5th  of  June,  after 
he  had  continued,  as  far  as  in  him  lay,  to  discharge  the 
functions  of  the  office,  by  retaining  the  official  documents, 
and  permitting  his  agent  of  the  preceding  year  to  transact 
business  apparently  under  the  same  authority. 

Thus,  having  been  duly  appointed,   and  not  having 
claimed  any  exemption,  he  became,  by  force  of  the  ap- 
pointment, returning  officer,  till  the  nomination  of  a  suc- 
Could  not     cesser,  in  the  following  March.     He  was  also  unable  to 
rwign  the     resign  the  office  :  neither  his  letter  to  Dixon,  nor  that  to 
the  sheriff,couId  operate  as  a  resignation.    The  Act  neither 
enables  the  returning  officer  to  resign,  nor  the  sheriff  to 
accept  his  resignation.     The  Act  gives  the  sheriff  the 
power  of  making  a  new  appointment  in  certain  specified 
cases, ''  in  the  event  of  the  death  of  the  person  appointed, 
or  of  his  becoming  incapable  to  act  by  reason  of  sickness, 
or  other  sufficient  impediment,"  but  not  in  any  other  case. 
And  it  will  not  be  pretended,  that  the  desire  of  becoming 
a  candidate  was  such  a  '^  sufficient  impediment'^  as  is 
there  contemplated.     Independently  of  these  inferences 
from  the  provisions  of  the  Act,  it  would,  on  general  grounds 
of  policy,  be  extremely  dangerous,  if  a  person  could  be 
permitted  to  have  the  register  in  his  custody  as  returning 
officer,  for  the  greater  part  of  the  year,  and  then,  a  day  or 
two  before  the  election,  declare  himself  a  candidate,  and 
Not  dis-       relinquish  the  office.     The  appointment  of  Mr.  Barff,  not 
5le^  ^fnt-  ^^^^S  niade  in  any  of  the  cases  in  which  the  sheriff  is 
me^of       authorized  to  make  another  appointment,  was  totally  void, 
acted'asre-  and  could  not  have  the  effect  of  displacing  Mr.  Holds- 
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worth.    Nor  could  he,  as  we  have  seen^  divest  himself  of     1842. 
the  office  by  any  act  of  his  own.     He  consequently  re-  tumiog  offi- 
mained  returning  officer  from  March^  1841,  when  he  was  "'' 
appointed,  till  the  same  period  in  the  present  year :  he  was 
therefore  returning  officer  at  the  time  of  the  election ;  the 
proper  officer  to  whom  the  precept  ought  to  have  been 
directed ;  and,  if  the  precept  had  been  directed  to  him, 
he  would  have  been  bound  to  execute  it,  and  take  the  poll, 
and  make  the  return. 

Mr.  Cockbum,  for  the  sitting  member. — The  argument  Argument 
in  rapport  of  the  return  of  Mr.  Holdsworth  divides  itself  ung  m«m- 
into  three  questions,  two  of  fact,  and  one  of  law.     I.  Whe-  ^^' 
ther  Mr.  Holdsworth  was  ever  invested  with  the  office  of 
returning  officer;  II.  If  he  was  invested  with  it,  whether 
be  was  divested  of  it  at  the  time  of  the  election ;  and, 
[II.  If  he  was  not  divested  of  it,  whether,  at  the  time  of 
:he  election,  he  was  so  far  returning  officer  as  to  be  dis- 
{ualified  from  being  elected. 

I.  The  11th  section  of  the  Reforai  Act  requires,  that  I.  Mr. 
themstrument,  by  which  the  returning  officer  is  appointed,  wonh^a  ap- 
Jhould  be  "delivered  to  the  clerk  of  the  peace  of  the  ^jJ^q^X, 
Jounty,"  and  be  "  by  such  clerk  of  the  peace  filed  and  fi'ed.;  no' 
preserved  with  the  records  of  his  office."  All  that  is  here  piete,  inas- 
proved  is,  that  the  instrument  by  which  Mr.  Holdsworth  nehtlr^ad 
was  appointed  was  sent  to  the  office  of  the  deputy  clerk  °°**^®  °^  \ 

**  ^  *^     •^  Dor  accepted 

of  the  peace ;  and,  even  if  he  was  the  proper  officer  to  it. 
ht?e  the  custody  of  it,  which  may  perhaps  be  doubtful,  it 
does  not  appear  that  it  was  properly  filed  in  his  office : 
on  the  contrary,  it  appears  that  some  of  the  former  instru- 
i&ents  of  appointment  are  missing,  which  is  inconsistent 
^th  the  supposition  that  they  were  duly  preserved  by 
^neans  of  filing.  But  (not  to  insist  upon  this  departure 
from  the  forms  required  by  the  Act)  we  come  to  the  ques- 
tion, whether  Mr.  Holdsworth  had  sufficient  notice  of  his 
appointment.    It  is  admitted  that  he  ought  to  have  had 
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184S.     notice,  but  it  is  contended,  that  information  of  his  appdot- 
ment,  conveyed  to  him  in  any  mode  or  by  any  means,  would 
constitute  a  sufficient  notice.    It  appears  from  HawkiD8(l), 
that  a  person  is  not  indictable  for  refusing  to  serve  the 
office  of  constable  (2),  without  express  notice  having  been 
given  him  of  the  appointment  of  a  time  and  place  to  be 
sworn.     In  the  present  case,  it  had  previously  been  usoil 
to  give  written  notice  of  the  appointment^  and  Mr.  Holds- 
worth  had  reason  to  expect  that  he  should  have  the  same 
notice  on  this  occasion,  as  he  had  received  in  former 
years.     And  even  if  a  written  notice  be  not  necessary,  the 
very  provisions  of  the  Act  require   an  express  notice 
of  the  appointment.     The  second  proviso  in  the  UA 
section  renders  it  incumbent  on  the  person  claiming  the 
exemption,  to  take  proceedings  for  that  purpose,  within 
one  week  after  he  shall  have  received  notice  of  his  DOBii- 
nation  and  appointment  as  returning  officer.     UnkiSi 
therefore,  such  notice  be  expressly  given  him^  it  would  be 
impossible  for  him  to  exercise  the  option  which  the  act 
allows  him.     And  the  other  exemption,  of  one  who  has 
already  served  the  office,  if  it  do  not  altogether  negatire 
the  appointment  of  such  a  person,  at  any  rate  seems  to 
entitle  him  to  very  express  notice,  in  order  to  affi[>rd  him 
the  opportunity  of  signifying  his  refusal,  or  to  render  him 
liable  to  serve,  if  he  do  not  avail  himself  of  the  exemption* 
There  is  also  a  distinction  to  be  observed  between  a 
compulsory  office,  cast  by  law  upon  the  party,  and  whici 
he  cannot  refuse  to  execute,  and  a  voluntary  office,  where 
the  law  leaves  him  an  option  of  serving  it  or  not,  as  be 
may  think  fit.    With  regard  to  the  latter,  the  right  of 
option  implies  that  he  must  signify  his  acceptance  of  the 
office,  before  he  can  be  considered  subject  to  the  perfono- 
ance  of  its  duties  :  and  to  render  him  liable  in  respect  of 
them,  it  is  necessary  to  aver,  not  only  an  appointment) 

(1)  P.  C,  B.  n.  ch.  10,  s.  46.       (2)  See  also,  as  to  Overseers,  1  NolaD,  58. 
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but  also  an  acceptance  of  the  office  by  the  person  ap-  184®. 
pointed  (I).  Mere  notice  of  the  appointment  would  not 
be  sufficient.  And  under  the  provisoes  and  exemptions 
of  the  11th  section,  there  are  certain  classes  of  persons  at 
least,  to  whom  an  option  is  allowed  of  serving  or  not  the 
office  of  returning  officer.  It  appears  that  Mr.  Holds- 
worth  is  within  both  those  classes. 

It  is  necessary,  therefore,  to  show  not  merely  notice  of 
the  appointment,  on  his  part,  but  also  acceptance  of  the 
office,  in  order  to  prove  that  he  was  invested  with  the 
office,  and  to  affect  him  with  the  disqualification  attached 
to  it.    Now,  the  whole  proof  of  notice  of  the  appoint- 
ment that  has  been  adduced,  consists  of  this  evanescent 
conversation  of  the  1st  of  April,  which  at  the  time  of  the 
election  had  entirely  passed  away  from  the  minds  of  both 
tbe  parties  principally  concerned,  and  survived  only  in 
tbe  memory  of  a  bystander ;  a  conversation,  too,  whose 
purport  was  denied  by  Mr.  Dixon,  when  Mr.  Holds  worth 
shortly  before  the  election  asked  him  whether  he  had 
given  him  notice,  and  asked  him,  in  interrogatory  terms, 
bplying,  as  we  are  told  by  Mr.  Dixon  himself,  *^  a  pretty 
strong  negation  on  Mr.  Holdsworth's  part  that  he  had 
had  notice  of  the  appointment."     Mr.  Fearn,  who  was 
present  at  this  conversation,  and  who  recalled  it  to  the 
:       memory  of  Mr.  Dixon,  has  some  doubt  as  to  the  exact 
terms  of  Mr.  Dixon's  announcement,  but  is  clear  that  the 
I'      word  "  notice"  was  not  used.     But  can  the  words,  what- 
ero'  they  were,  of  a  casual  conversation  that  left  so  faint 
an  impression  on  the  minds  of  the  parties,  be  held  to 
I       amount  to  a  sufficient  notice  of  an  appointment,  which  is 
to  impose  onerous  duties,  and  operate  as  a  disqualification 
for  the  exercise  of  political  rights,  or  supply  the  place  of 
that  strict  and  affirmative  proof,  by  which  it  is  always 
required  that  such  a  disqualification  should  be  made  out. 

(1)  Serra  v.  Wright,  6  Taunt.  46. 
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184S.'  Even  if  the  words  were  such  as  to  convey  to  Mr.  Holds- 
worth  notice  of  the  fact  of  the  appointment^  there  is  still 
less  proof  of  any  acceptance  of  the  office  by  him.  The 
most  natural  meaning  to  be  put  on  Mr.  Holdsworth's  an- 
swer, when  Mr.  Dixon  told  him  he  had  received  his  ap- 
pointment for  the  present  year,  seems  to  be,  "  You  will 
do  what  is  necessary  to  give  me  notice  of  the  appoint- 
ment/' such  regular  notice  as  had  been  given  him  in 
former  years,  and  as  he  had  a  right  to  expect.  At  die 
utmost,  it  can  amount  to  no  more  than  a  conditional 
acceptance.  And  the  other  conversation,  of  the  9th  of 
June,  is  not  Hkely  to  have  had  reference  to  the  office  of 
returning  officer,  since,  at  that  time,  the  impression  on 
Mr.  Dixon's  mind  was,  that  he  had  not  given  Mr.  Holds- 
worth  notice  of  the  appointment. 

But  then  it  is  said,  that  Mr.  Holdsworth  acted  in  the 
office,  and  must  therefore  be  considered  to  have  been 
invested  with  the  appointment.  Not  a  single  act,  how- 
ever, of  his  own  is  alleged  from  the  time  of  the  appoint- 
ment in  March  till  the  day  when  he  wrote  his  letter  of 
resignation  to  the  sheriff.  And  though  Mr.  Dixon  sold 
some  copies  of  the  register  as  the  agent,  we  are  told,  of 
Mr.  Holdsworth,  yet  if  Mr.  Holdsworth  had  not  accepted 
the  office,  Mr.  Dixon  could  have  no  authority  to  act  as 
his  agent.  He  had  at  any  rate  received  no  new  autborit; 
under  the  new  appointment ;  and  it  will  hardly  be  main- 
tained, that  the  accidental  circumstance  of  a  few  copies  of 
the  register  remaining  in  his  hands,  would  be  sufficient  to 
continue  his  former  authority.  Neither  can  Mr.  Holds- 
worth  be  deemed  to  have  accepted  the  office,  by  reason 
of  his  having  kept  the  register  in  his  possession  afler  the 
expiration  of  his  year  of  office  ;  for,  by  the  terms  of  the 
54th  section  of  the  Reform  Act,  he  was  bound  to  deliver 
it  over  to  none  but  his  successors  in  the  office,  and  con- 
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iently  to  keep  it  till  he  had  information  given  him  that      1842. 
iccessor  was  appointed. 

L  But  even  if  the  acceptance  of  the  office  were  obli-  H.  if  bo 
3ry  upon  him^  and  he  became  invested  with  the  office  ^nte?,  he 
force  of  the  appointment  itself,  yet  it  was  competent  for  J^e°Wore 
I  to  resign  the  office  with  the  consent  of  the  functionary  the  election. 
3  appointed  him.  Thus^  a  person  appointed  to  a  cor- 
ation  office,  may  resign  it,  if  the  corporate  body  who 
cted  him  and  have  the  power  of  compelling  him  to 
ve,  are  willing  to  accept  his  resignation  (i).  Nor  is 
(re  any  diffisrence  in  this  respect  between  offices  at 
mmon  law,  and  by  statute:  in  either  case,  the  right  to 
cept  the  resignation  accompanies  alike  the  right  to  elect, 
d  the  power  to  appoint.  And  there  is  not,  in  the  pre- 
nt  case,  any  thing  that  should  have  prevented  the  sheriff, 
10  appoints  the  returning  officer,  from  accepting  Mr. 
oldsworth's  resignation,  and  replacing  him  in  the  office 
the  appointment  of  another  person.  It  has,  indeed, 
en  argued  on  the  other  side,  that  the  express  power 
lich  is  given,  in  certain  cases,  of  making  a  new  appoint- 
snt,  excludes  the  exercise  of  such  a  power  in  any  other 
Bes.  But  in  those  cases,  the  sheriff  is  not  only  autho- 
led,  it  is  made  imperative  on  him,  to  proceed  to  another 
fX)intment,  as  if  the  office  were  vacant,  without  any 
rmal  resignation  by  the  party  who  has  become  incapable 
act,  and  who  has  no  choice  but  to  relinquish  the  office. 
he  case  of  a  voluntary  resignation  is  not  contemplated, 
id  not  provided  for  by  the  Act,  and  must  therefore  be 
itermined,  independently  of  the  Act,  by  the  rule  which 
e  law  lays  down,  that  the  party  who  has  the  power  of 
^pointing  to  an  office  may  accept  a  resignation  of  it. 
Dd  it  appears  from  the  provisions  of  the  Act  respecting 
e  exemption  of  persons  who  have  before  served  the 
ice,  and  of  those  who  are  qualified  to  sit  in  parliament, 

(l)  Com.  Dig.  titi  FranehUe  (F.  10) ;  Wilcoek  on  Corporations,  240. 
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1842.  that  tlierc  are  these  two  cases  in  which  the  sheriff  must 
have  the  power  of  making  another  appointment,  though 
the  power  is  not  expressly  given  him  by  the  Act.  And  the 
statute  6  &  7  Will.  IV.  c.  101,  s.  3,  enables  the  sheriff  to 
appoint  a  person  to  perform  the  duties  of  returning  officer, 
in  any  case  when  the  office  shall  happen  to  be  vacant:  lo 
that  any  mischief  or  inconvenience  that  might  be  appre- 
hended from  the  resignation  of  a  person  appointed,  is 
thus  effectually  obviated.  In  the  case  of  Abetbrothoekt 
&c.  (1),  the  election  of  Charles  Maitland  was  petitioned 
against  on  the  ground  of  his  being  at  the  time  of  the 
election  sheriff  depute  of  the  shire  of  Edinburgh,  and  so 
incapacitated  by  the  act  2\  Geo.  II.  c.  19,  from  sitting  as  t 
member  of  the  House  of  Commons.  After  the  cause  had 
been  heard  at  the  bar  of  the  House,  the  petition  was  with- 
drawn. And  in  the  Lanerk  case^  in  1774  (2),  evidence 
was  produced  to  prove  that  it  had  been  withdrawn,  be- 
cause it  appeared  that  Mr.  Maitland  had  executed  a  d^ 
mission  (equivalent  to  a  resignation  in  our  law)  ten  dajfs 
before  the  election,  and  transmitted  it  by  post  to  the  Duke 
of  Newcastle ;  that  at  the  hearing  of  the  case,  the  argu- 
ment of  his  counsel  was  wholly  founded  on  the  injustice 
of  considering  a  man  as  disqualified,  who,  before  the  elec- 
tion, had  done  all  in  his  power  to  divest  himself  of  an 
incapacitating  office  ;  and  that  the  petitioner,  finding  the 
disposition  of  the  House,  which  was  at  first  with  him,  was 
turned  by  this  argument,  withdrew  the  petition.  In  the 
present  case,  the  circumstances  are  much  more  favourable 
for  the  sitting  member.  As  soon  as  Mr.  Holdsworth 
comes  forward  as  a  candidate,  being  informed  that  be  is 
disqualified  by  an  alleged  appointment  to  the  office  of 
returning  officer,  he  applies  to  Mr.  Dixon,  whose  duty  it 
was  to  have  given  him  notice  of  the  appointment,  and  is 
informed  by  him  that  no  such  notice  has  been  given.    He 

(1)  25  JouiQ.  667  ',  Heyw.  Co.  362.  (2)  2  Dougl.  37& 
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is  aware  that,  having  already  served  the  office,  it  cannot  184^. 
be  again  forced  upon  him  against  his  will ;  he  has  not  yet 
x>tified  his  will,  nor  had  an  opportunity  of  doing  so,  since 
he  appointment  has  not  before  been  brought  to  his  know- 
edge.  But,  in  order  that  no  doubt  may  remain  upon  the 
ubject,  he  immediately  does  all  that  would  be  necessary 
0  divest  himself  of  the  office,  even  if  he  had  absolutely 
issumed  it  by  acceptance.  He  signifies  his  intention  of 
eliding  to  Mr.  Dixon,  the  legally  deputed  representative 
f  the  sheriff,  and  at  his  suggestion  takes  the  further  step 
f  sending  in  his  resignation  to  the  sheriff  himself,  on  the 
round  that  he  has  ahready  served  the  office :  and  the 
leriff  accepts  the  resignation,  and  acts  upon  it.  For, 
utead  of  enforcing  the  appointment  of  Mr.  Holdsworth, 
B  proceeds  to  appoint  another  person  in  his  room,  recog- 
ising  in  the  terms  of  that  appointment  the  fact  of  Mr. 
[okbworth's  resignation,  and  thus,  in  the  most  unequi- 
x»l  manner,  accepts  the  proffered  disclaimer  of  the 
fice,  and  admits  the  validity  of  the  exemption  claimed. 
IIL  But,  supposing  that  Mr.  Holdsworth  was  effectually  ill.  Though 
pp(»nted  returning  officer,  and  had  not  resigned  the  office  taroiog  ^' 
eibre  the  election,  it  is  contended  on  the  other  side,  that  ?®^®'  ^f 

J^re,  yet 

ewas  disqualified  as  returning  officer  de  jure^  though  not  having 

1  ««-      n      «v«      1  .        ^°  return- 

aere  was  another  person,  Mr.  Barn,  who  was  returmng  ing  officer 

flker  de  facto,  and  competent  as  such  to  hold  a  valid  i^^t^^di*!*^ 

iection.   The  question  therefore  arises,  whether,  in  order  qualified. 

0  be  disqualified,  the  returning  officer  de  jure  must  not 

Iso  be  returning  officer  de  facto  ?     We  maintain  that 

ke  must.    The  circumstance  that  the  office  was  actually 

illed  by  another  person  would  materially  alter  his  position 

it  law,  and  affect  the  nature  of  the  remedy  for  enforcing 

u>  right.    A  person  entitled  to  an  office  may  obtain  pos- 

ession  of  it  by  mandamus,  if  there  is  no  one  else  in  pos- 

ession :  but  if  there  is  another  person  in  possession,  the 

Wt  of  Queen's  Bench  will  not  grant  a  mandamus,  but 
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1842.  oblige  the  party  to  have  recourse  to  a  quo  warranto,  and 
when  he  lias  ousted  the  intruder  by  quo  warranto,  then, 
and  not  till  then,  will  the  Court  grant  a  mandamus  (1). 
The  Court  draws  a  distinction,  in  this  respect,  between 
the  case  where  the  office  is  full,  and  where  it  is  not  full 
of  another :  if  the  right  of  the  claimant  is  not  less  perfect, 
his  remedy  is  at  any  rate  more  remote,  and  less  direct,  in 
the  one  case,  than  in  the  other:  and  a  similar  distinction 
between  those  cases,  with  relation  to  the  office  of  return- 
ing officer,  and  the  consequent  disqualification  to  sit  in 
parliament,  is  not  only  consistent  with,  but  appears  to 
flow  necessarily  from  the  very  principle  on  which  that 
disqualification  is  founded. 

The  law  on  the  subject  is  most  distinctly  stated,  and 
the  authorities  copiously  collected  in  the  Southampton 
case,  in  the  fourth  volume  of  Lord  Glenbervie's  R^ 
ports  (2).  It  appears  from  those  authorities,  that  a  sheriff 
is  ineligible  for  the  county  of  which  he  is  sheriff  at  the 
time  of  election  (S),  and  also  for  a  borough  which  is  within 
his  county,  and  into  which  he  sends  his  precept  (4).  In 
the  latter  case,  as  in  the  former,  the  sheriff  being  en- 
trusted with  the  execution  of  the  writ  and  making  the 
return,  the  same  reason  for  the  disqualification  exists, 
namely,  the  impolicy  and  inconvenience  of  suffering  a 
person  to  return  himself,  and  of  leaving  it  in  his  power 
to  judge  of  the  legality  of  votes  which  are  given  for 
himself:  a  contrary  doctrine,  it  has  been  observed  (d)f 
'*  would  make  him  actor  and  judex  in  the  same  cause.* 
But  it  was  decided  in  the  Southampton  case  (6),  that  the 

(1)  See  R.  V.  Mayor  of  Oxford,  6  Ad.  &  El.  349;  1  N.  &  P.  474 :  Reg-  ▼• 
Councillors  of  Derbii,  7  Ad.  v^  EI.  419. 

(2)  Page  87. 

(3)  Sir  Andrew  NoicelTs  can,  D'Ewes,  625  ;  4  Dougl.  116,  cited. 

(4)  Hatcher's  case,  4  Dougl.  122,  cited ;  Abingdon,  1  Doogl.  419. 

(5)  Simeon's  Law  of  Elections,  p.  43. 

(6)  4  Dougl.  143. 
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or  of  the  county  is  eligible  to  serve  in  parliament  for  184S. 
f  or  town  which  is  a  county  of  itself,  though  lying 
Q  the  boundary  of  the  county  for  which  he  is  sheriff. 
here  the  principle  does  not  apply, ''  because  the  dis- 
ia  out  of  his  jurisdiction,  and  he  has  nothing  to  do 
the  execution  of  the  writ."(l) 

lat  there  is  not  anything  in  the  oflSce  of  returning 
r  itself  disqualifying  from  sitting  in  parliament,  that 
wo  offices  are  not  in  their  nature  incompatible,  ap- 
\  sufficiently  from  the  numerous  instances  in  which 
tns  already  members,  having  been  appointed  sheriffs, 
continued  to  sit,  and  have  had  leave  given  them  by 
[ouse  to  go  into  the  country  to  attend  to  their  duty : 
i'tf  case  (2),  Dymoclcs  case{2>\  Saintpole's  ca«^(4), 
ievilles  case  (5).  And  if  we  examine  the  authorities 
lecisions,  we  shall  find  that  the  disqualification  of  the 
aing  officer  has  depended  entirely  upon  the  principle 
e  incongruity  and  inexpediency  of  a  man's  returning 
^If.  This  is  the  principle  to  which  the  disqualifica- 
18  referred  by  D'Ewes,  one  of  the  most  ancient  au- 
des  on  the  subject  (6),  when  he  expresses  his  opinion, 
though  a  sheriff  cannot  be  returned  for  his  own 
;y,  "  because,  in  that  case,  he  must  return  himself y 
1  cannot  be  good  in  law,"  yet  he  may  sit  for  another 
ty,  or  for  a  borough  within  another  county.  "  And 
eason,*'  he  says,  *^  is  plain,  in  respect  that  in  these 
'  cases,  his  return  cannot  be  made  by  himself,  but  by 
heriffof  the  county  where  he  is  chosen." 
xordingly  we  shall  find,  that  of  all  the  cases  com- 
y  cited  in  the  books,  as  authorities  for  the  propo- 
I  that  a  returning  officer  is  ineligible,  there  is  not 
in  which  a  returning  officer  has  been  decided  to  be 
Jalified,  who  was  not  returning  officer  in  fact  at  the 

Simeon,  uhi  tup,        (2)  4  Doug.  115,  cited.        (3)  Ibid, 

llnd.  116.  (6)  Ibid.  117.  (6)  D'Ewes,  p.  625. 

)L.  I. — B.  A.  E.  O.  U 
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184f3.  time  of  the  election ;  and  where  he  has  not  in  fact  re- 
turned  himself.  And  we  find  this  ground  expressly  in- 
sisted upon  in  the  resolutions  of  the  House  for  avoiding 
the  return.  In  the  earliest  case,  occurring  in  the  Jour- 
nals, of  the  disqualification  of  a  returning  oflBcer(l), 
it  was  reported  to  the  House,  "  that,  by  general  consent, 
Mr.  Berry,  bailiff  of  Ludlow,  and  that  hath  returned 
himself,  should  be  removed:'*  and  the  house  affirmed  the 
decision.  A  similar  report, ''  that  Mr.  Fox  ton,  mayor  of 
Cambridge,  hath  ]*eturned  himself,"  was  made  in  the 
Cambridge  case  {2).  In  the  Thetford  case(S\  it  was  re- 
solved, "1.  That  no  mayor  can  duly  return  himself  t 
burgess  to  serve  in  parliament  for  the  same  borough  of 
which  he  is  mayor  at  the  time  of  the  election.  %.  That 
no  mayor,  bailiff,  or  other  officer  of  a  borough,  who  ii 
the  proper  officer  to  whom  the  precept  ought  to  be  di- 
rected, is  capable  of  being  elected  to  serve  in  parlianefit 
for  the  same  borough,  of  which  he  is  mayor,  bailiff,  or 
officer  at  the  time  of  the  election."  The  second  of  these 
resolutions  is  that  which  is  quoted  by  Mr.  Rogers,  and 
other  text  writers,  as  the  leading  authority  respecting  the 
disqualification  of  the  returning  officer:  but  the  first  reso- 
lution points  to  the  material  fact  of  the  case,  that  the 
party  returned  himselC  and  recognizes  the  cardinal  prin- 
ciple on  which  the  disqualification  depends.  Again,  in 
the  Hythe  case  (4),  the  House  being  informed  that  Mr. 
Julius  Deeds,  mayor  of  the  borough  and  port  of  Hydie^ 
hath  returned  himself;  the  precept  having  been  ducted 
to  the  mayor,  jurats,  and  commonalty  of  Hythe,  and 
Deeds  having  been  returned  by  indenture  from  the  mayoTi 
jurats,  and  commonalty;  it  was  resolved,  nem.  cofUradt 
centCy  that  he  was  not  duly  elected.  And  in  the  same 
volume  of  the  Journals  (5)  we  find  it  recorded,  that  a  nev 
writ  was  ordered  for  the  borough  of  Honiton,  in  the  room 

(I)  Ludlow,  I  JourD.  464.        (2)  1  Joufd.  569.        (3)  9  Jouni.  725. 
(4)  Ibid,  726,  728.  (5)  Ibid.  736. 
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of  Sir  Thomas  Putt,  who  was  mayor  of  the  said  town  at  1840. 
the  time  of  the  election,  and  was  the  proper  officer  to 
whom  the  precept  was  directed,  and  who  returned  him- 
self. So  likewise  in  the  Lyme  Regis  case,  in  1727(1),  it 
was  resolved,  that  John  Burridge,  being  mayor  of  that 
borough  at  the  time  of  the  election,  and  the  proper  officer 
to  whom  the  precept  was,  in  point  of  fact,  directed,  was 
not  capable  of  being  elected. 

In  the  present  case^  Mr.  Holdsworth  was  not  returning 
officer  de  facto;  the  precept  was  not  directed  to  him  nor 
executed  by  him;    there  was  another  person  who  was 
actually  returning  officer;  who  was  in  possession  of  the 
office;  who  performed  its  duties,  and  held  the  election. 
Mr.  Holdsworth  neither  did  nor  could  return  himself. 
There  was  here  no  danger  of  the  occurrence  of  those 
inconrenienoes,  of  that  confusion  of  the  incompatible  cha- 
racters of  judge  and  party,  of  returning  officer  and  mem- 
ber returned,  which  constitute,  as  we  have  seen,  the  reason 
of  the  disqualification.     He  was  at  the  utmost  returning 
officer  de  jure:  but  according  to  the  authorities  cited, 
it  must  be  something  more  than  a  mere  right  to  the  office, 
that  shall  disqualify  a  man  to  be  elected :  there  must  be 
actual  possession  of  the  office  by  the  party,  and,  more 
than  that,  an  exercise  and  user  of  it  in  his  own  favour. 
The  office  being,  in  point  of  fact,  filled  by  Mr.  Barff*,  if 
Mr.  Holdsworth  had  assumed  to  act  as  returning  officer, 
and  to  hold  the  election,  and  had  returned  another  person, 
would  not  a  Committee  have  set  aside  the  return,  and 
declared  Mr.  BarfiTs  member  duly  elected  ?  If  Mr.  Holds- 
worth,  and  not  Mr.  Barff,  was  in  reality  the  proper  officer 
to  whom  the  precept  should  have  been  directed,  why 
night  not  Mr.  Barff  have  returned  himself?     Yet  it  is 
dear  that  he  could  not.    And  then,  if  Mr.  Holdsworth 
tt  ako  to  be  pronounced  ineligible,  there  would  be  two 

(I)  21  Joura.  35 ',  2  Luden,  41,  note. 
U2 
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1842.  persons  disqualified,  one  on  the  ground  that  he  actually 
is  the  returning  officer,  and  the  other  because  he  might 
be  the  returning  officer.  There  is  no  written  law  that 
can  be  referred  to  for  the  guidance  of  the  Committee: 
the  whole  of  the  law,  relative  to  the  question,  is  to  be 
gathered,  as  we  have  shown,  from  the  resolutions  of  the 
House  or  the  Committees  in  particular  cases.  And  in  a 
case  Hke  this,  where  the  consequence  to  the  party  might 
be  nothing  less  than  political  disqualification,  the  Com- 
mittee will  be  cautious  not  to  overstep  the  line  laid  down 
by  the  parliamentary  precedents,  nor  depart  from  the 
principle  which  alone  they  authorize,  that  a  returoing 
officer  cannot  return  himself:  a  principle  applicable  only 
where  the  sitting  member  was  the  actual  returning  officer 
who  held  the  election,  and  quite  inappUcable  to  the  pre- 
sent case,  in  which  the  office  of  returning  officer  was  filled 
and  executed,  not  by  the  sitting  member^  but  by  another 
person. 
Reply  for  Mr.  Wortlcy,  in  reply. — It  may  be  admitted,  that,  with 

tioDcTJ  ^^^  exception,  that  of  the  Taunton  case(l)y  which  has 
not  been  cited,  all  the  parliamentary  cases,  proceeding 
upon  the  ineligibiUty  of  the  returning  officer,  have  been 
cases  of  a  returning  officer  who  returned  himself.  Indeed 
it  was  only  in  that  event  likely,  that  the  question  should 
have  been  raised.  But,  because  that  fact  has  occurred 
in  nearly  all  the  cases,  and  has  frequently  been  mentioned 
in  the  resolutions  of  the  House  when  the  election  was  set 
aside,  it  is  not  therefore  to  be  inferred,  that  it  constituted 
the  whole  or  the  sufficient  ground  of  the  proceeding;  still 
less,  that  the  statement  of  it  embodied  the  principle  of  the 
determination.  And,  without  recurring  to  the  precedents 
of  a  remoter  period,  those  cited  from  the  Journals,  of » 

(l^  1  Peck.  406.  In  this  case  the  petition  alleged  that  Mr.  Hammett^tk 
sitting  member,  was  disqualified  as  being  the  legal  returning  oflBcer,  tbo«gk 
another  was  returning  officer  de  facto,  at  the  election.  The  Committee  deciiW 
that  the  sitting  member  was  duly  elected,  and  that  another  person  was  the  legil 
returning  officer. 
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iate  when  the  law  and  practice  of  parliament  had  attained     184^. 
I  certain  degree  of  consistency,  will  of  themselves  be  suffi- 
»ent  to  evince,  that  the  principle  of  the  disqualification  of 
;he  returning  officer  is  not  of  so  narrow  and  technical  a 
dnd  as,  in  the  argument  on  the  other  side,  it  has  been 
represented  to  be.    The  Thetford  case,  in  particular  (1), 
8  generally  considered  as  having  established  the  correct 
nle  on  the  subject ;  and  the  second  resolution  in  that 
»8e  lays  down  the  proposition  broadly,  that  no  mayor, 
&c  of  a  borough,  '^  who  is  the  proper  officer  to  whom 
ihe  writ  ought  to  be  directed,"  is  capable  of  being  elected 
for  that  borough.     But  in  the  argument  on  the  other 
nde,  the  chief  stress  is  laid  on  the  first  resolution,  which 
says,  that  no  mayor  can  duly  return  himself.    If  however 
that  resolution  contains  the  true  and  entire  principle  of 
the  disqualification,  how  is  it  that  the  House  goes  on  to 
pass  the  second  resolution,  which  declares  the  disqualifica- 
tion in  general  and  unlimited  terms  ?     In  the  Lyme  Regis 
ca$e  (2),  the  House,  so  far  from  relying  on  the  fact  that 
die  member  had  returned  himself,  does  not  even  notice 
that  circumstance,  but  refers  to  and  adopts  the  terms  and 
principle  of  the  second  resolution  in  the  Thetford  case, 
placing  it  on  the  broad  ground  that  he  was  the  returning 
officer,  and  as  such  ineligible.     According  to  these  autho- 
rities, the  disqualification  is  attached  to  the  office  itself, 
vithout  reference  to  the  event  of  the  returning  officer 
letnming  himself,  and  is  founded  upon  the  solid  and  in- 
telligible consideration,  that  a  person  who  might  be  a 
candidate,  whether  or  not  he  be  actually  a  candidate  at 
the  election,  is  incapable  of  exercising  that  calm,  upright 
^  unbiassed  judgment,  which  is  necessary  for  the  pro- 
per performance  of  the  duties  of  the  office.     But  the 
principle  of  the  disqualification  of  the  returning  officer, 
does  not,  as  alleged  on  the  other  side,  rest  only  upon 

(1)9  Jonra.  726.  (2)  21  Journ.  35. 
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1 84S.  these  parliamentary  resolutions,  independent  of  any  written 
law;  for  the  second  proviso  in  the  11th  section  of  the 
Reform  Act,  is  in  effect  a  legislative  recognition  of  the 
disqualitication.  And  even  if  it  were  true,  that,  to  be 
affected  by  the  disqualification,  the  party  must  be  return- 
ing officer,  not  only  de  jure,  but  also  de  facto,  yet  in  the 
present  case  Mr.  Holdsworth  is  not  the  less  returoing 
officer  de  facto,  because,  having  wrongly  repudiated  the 
office,  his  place  is  supplied  by  another  who  acts  as  return- 
ing officer  pro  hac  vice. 

In  answer  to  the  arguments  employed  on  the  other 
side,  by  which  it  has  been  attempted  to  call  in  question 
the  validity  or  the  completeness  of  Mr.  Holdsworth's 
appointment,  it  may  be  observed,  that  the  presumption 
must  be,  that  the  instrument  of  appointment  was  duly 
filed,  unless  the  contrary  be  proved ;  that  in  the  passage 
cited  from  Hawkins,  relative  to  the  office  of  constable, 
the  express  notice  that  is  required,  is  notice,  not  of  the 
appointment  to  the  office,  but  of  the  time  and  place  for 
being  sworn  in ;  that  the  proceeding  of  the  sitting  men- 
ber,  which  has  been  represented  as  a  refusal  to  accept  the 
office,  might  be  more  justly  described  as  a  refusal  to 
execute  an  office  with  which  he  had  been  legally  and 
absolutely  invested;  that  the  distinction  taken  by  the 
court,  in  Serra  y.  Wright  (1)^  between  a  voluntary  and 
compulsory  office,  was  no  more  than  an  obiier  dietmih 
extra-judicially  thrown  out ;  but,  even  if  the  distinction 
were  tenable,  this  office,  though  permitted  to  be  refused 
in  certain  cases,  yet  if  not  refused  at  once,  was  in  its 
nature  compulsory ;  or  if  it  were  voluntary,  the  acting  in 
it  amounted  to  an  acceptance  of  it;  that  in  the  case 
of  the  corporation  offices,  to  which  reference  has  been 
made,  there  is  an  acknowledged  power  of  resigning; 
but   here,    all  power    of  resigning  is  excluded  by  the 

(I)  6  Taunt.  45. 
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terms  of  the  act,  which  says  that  the  person  appointed  1843. 
shall  be  returning  officer  till  the  nomination  in  the  follow- 
ing  March,  except  in  the  specified  cases ;  and,  if  he  re- 
fuses at  once  under  any  of  the  exemptions,  there  is  no 
complete  appointment,  and  consequently  no  resignation 
would  be  necessary;  that,  in  the  Aberbrothock  ease{\)^ 
the  alleged  disqualification  of  the  sitting  member  arose 
under  the  statute  of  the  21  Geo.  II.,  and  not  as  returning 
officer,  for  he  was  sberifT  depute  of  Mid- Lothian,  and  not 
of  Forfar,  where  the  burghs  are  situate ;  and  the  Scotch 
sheriflT  so  far  differs  from  the  English,  that  he  is  appointed 
by  the  Crown,  and  may  resign  at  any  time  if  the  Crown 
consent  to  accept  his  resignation ;  and  under  the  circum- 
stances of  that  case,  it  was  reasonable  that  the  mere  acci- 
dent of  the  Secretary  of  State  not  having  answered  his 
letter,  should  not  affisct  his  resignation,  which  was  other- 
wise complete ;  but  in  this  case  the  instrument  by  which 
Mr.  Barff  was  appointed,  was  studiously  worded  so  as  to 
negative  any  acknowledgment  of  the  validity  of  Mr.  Holds- 
worth's  attempted  resignation,  and  could  not,  therefore, 
be  construed  into  an  acceptance  of  such  resignation. 

The  Committee  resolved,  **  That  Mr.  Holdsworth  was 
the  returning  officer  of  the  borough  of  Wakefield  at  the 
time  of  the  election,  and  the  proper  officer  to  whom  the 
precept  ought  to  have  been  directed,  and  was  therefore 
incapable  of  being  elected  to  serve  in  parliament  for  that 
borough.** 

The  second  question,  decided  in  this  case,  related  to  Second 
the  competency  of  Mr.  Barff  to  hold  a  valid  election.  ^""  *°°' 

This  question  was  not  raised  by  the  counsel  for  the 
litdng  member,  till  after  the  scrutiny  had  been  entered 
into,  and  evidence  had  been  heard  relative  to  the  vote  of 
Charles  Blakeley.    There  was   some  opposition  on  the 

(1)  26  Journ.  667;  Heywr.  60.  362  ;  2  Dougl.  376. 
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1842.  part  both  of  the  counsel  for  the  petitioners,  and  of  the  Com- 
mittee,  to  the  discussion  of  the  question  at  this  stage,  and 
an  opinion  was  expressed  by  the  Chairmany  that  it  should 
have  been  brought  forward  at  an  earlier  period,  as  an  ob- 
jection to  the  reception  of  the  poll-book  :  the  Committee, 
however,  permitted  the  argument  to  proceed. 

Mr.  Cockbum. — The  effect  of  the  resolution  come  toby 
the  Committee  is,  that  the  election  and  return  were  alto- 
gether void,  that  the  poll  is  a  nullity,  and  that  the  Com- 
Barffvoid.  mittec  Cannot  proceed  with  any  inquiry  for  the  purpose 
of  correcting  it.  It  has  been  resolved,  that  Mr.  Holds- 
worth  was  the  returning  officer  for  the  borough  of  Wake- 
field at  the  time  of  the  election.  And  this  resolution 
necessarily  implies,  that  Mr.  Barff,  by  whom  the  return 
was  made,  was  not  the  returning  officer.  The  11th  8e^ 
tion  of  the  Reform  Act  prescribes  the  mode  in  which  the 
returning  officer  is  to  be  appointed,  and  ordains  in  sub- 
stance that  the  person  so  appointed,  and  that  person  only, 
shall  be  the  returning  officer  for  the  whole  of  the  ensuing 
year;  no  power  being  given  to  remove  or  replace  him  by  a 
fresh  appointment,  except  in  certain  cases,  which  in  the 
present  instance  are  out  of  the  question.  It  was  argued 
on  the  part  of  the  petitioners  themselves,  that,  under  the 
provisions  of  that  clause,  Mr.  Holdsworth  having  been 
appointed  returning  officer,  no  other  person  could  be 
legally  appointed  to  the  office,  and  that  the  appointment 
of  Mr.  Barff  was  mere  waste  paper.  And  the  Committee 
having  accordingly  decided,  that  the  appointment  of  Mr. 
Holdsworth  was  a  valid  appointment,  have  in  effect  dete^ 
mined,  that  the  appointment  of  Mr.  Barff  was  invalid.  It 
has,  indeed,  been  contended,  that  for  some  purposes,  and 
to  a  certain  extent,  Mr.  Barff  was  capable  of  exercising 
vicariously  the  functions  of  returning  officer.  But,  accord- 
ing to  the  argument  urged  on  the  other  side,  and  adopted 
in  the  resolution  of  the  Co.mmittee,  Mr.  Holdsworth  was 
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tuming  officer  de  facto  as  well  as  de  jure.  The  man  184S. 
bo  has  a  mere  right  to  the  office  is  not  the  officer ;  and 
lien  the  resolution  says  that  Mr.  Holdsworth  was  retum- 
g  officer^  the  meaning  must  be,  that  he  was  returning 
Beer  not  only  de  jure  but  also  de  facto.  How,  then,  can 
e  Committee  consider  Mr.  Barff  competent  to  act  legally 
id  effectually  in  the  execution  of  an  office,  of  which « 
rcording  to  their  own  resolution,  another  was  in  the  full 
3d  actual  possession  ? 

The  Committee  having  thus  decided,  that  Mr.  Holds- 
orth  was  the  returning  officer,  to  whom  the  precept 
aght  to  have  been  directed,  and,  consequently,  that  the 
ppomtment  of  Mr.  Barff  by  the  sheriff  did  not  confer 
he  office  upon  him,  the  question  arises,  whether,  under 
hese  circumstances,  the  direction  of  the  precept  to  Mr. 
Barff  could  constitute  him  returning  officer.  By  the 
statute  7  &  8  Will.  III.  c.  25,  the  precept  is  to  be  de- 
livered **  to  the  proper  officer  of  every  such"  borough,  &c. 
to  whom  the  execution  of  such  precept  doth  belong  or 
i4>pertain,  and  to  no  other  person  whatsoever"  The 
terms  of  this  enactment,  being  expressed  in  negative 
words,  are  strictly  prohibitory,  and  exclude  all  power  or 
discretion  in  the  sheriff  of  directing  the  precept  to  any 
other  person  than  the  returning  officer  already  constituted 
iod  appointed  by  the  law;  in  the  old  boroughs,  by  charter 
or  prescription;  in  the  new  boroughs,  by  the  express  regu- 
lations of  the  Reform  Act.  The  delivery  of  the  writ  to 
any  other  person  is,  consequently,  wholly  void  and  invalid. 
Indeed,  so  far  from  it  being  the  case,  that  the  mere  direc- 
tion of  the  precept  to  a  man,  not  already  by  law  clothed 
^th  the  office,  can  constitute  him  returning  officer,  it  has, 
on  the  contrary,  been  decided,  that  the  person  entitled  to 
We  the  precept  directed  to  him,  can  hold  the  election, 
though  the  precept  be  actually  directed  to  another.     It 
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1840.     appears  from  the  case  of  Bostineyil)^  and  other  caaes, 
.  collected  by  Mr.  Roe  (2),  that  where  the  sheriff  has  de- 

livered his  precept  to  an  improper  person,  the  kgal 
returning  officer  may  proceed  to  an  election,  and  that  the 
return  made  by  him  will  be  considered  as  the  legal  retoni, 
and  annexed  as  such  to  the  writ  and  precept. 

Authorities  have  been  cited  to  show  that  an  election 
held  by  a  returning  officer  de  facto^  though  not  de  jure, 
may  be  good;  but  those  authorities  do  not  go  beyond 
this,  that  where  the  office  of  returning  officer  is  attached 
to  another  office,  and  the  title  to  the  primary  office  remaini 
unquestioned  by  quo  warranto,  in  such  case  the  precept 
may  well  be  directed  to  the  officer  de  facto  invested  with 
the  primary  office.  In  Rex  v.  Davie  (3),  Lord  Maosfidd 
points  out  the  distinction  in  this  respect,  between  the 
validity  of  the  corporate  title  of  the  officer,  and  bis  capa- 
city of  acting  in  matters  relating  to  parliamentary  ele^ 
tions.  Thus,  in  the  Winchehea  ease  (4),  where  the  return 
was  made  by  a  mayor  who  was  an  intruder,  he  was  never- 
theless held  a  good  mayor  for  this  purpose.  An  intrudefi 
that  is  to  say,  in  a  municipal  sense,  with  respect  to  the 
office  of  mayor,  because  his  title  to  that  office  was  deieC' 
tive ;  but  capable,  notwithstanding,  of  acting  as  retoniiog 
officer  for  parliamentary  purposes,  being  in  actual  posses- 
sion of  the  office  to  which  that  of  returning  officer  wai 
annexed.  To  the  same  effect  is  the  Bodmin  ease,  1792(5)^ 
an  alleged  defect  in  the  title  of  mayor  not  being  allowed 
to  invalidate  an  election  held  by  the  mayor  de  facto, 
in  his  capacity  of  returning  officer.  And  there  is  good 
reason  in  this;  inasmuch  as  the  objection  to  the  title  of 
the  municipal  officer  ought  to  be  taken  in  the  regultf 

(l)21Journ.  13,  17,  18. 

(2)  Law  of  Elections,  456  ;  aUo,  Stephens,  vol.  i.  p.  88. 

(3)  2  Dougl.  K.  B.  689. 

(4)  I  Journ.  798;  Roe,  443. 

(5)  2  Fraser,  236. 
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by  quo  warranto^  and  not  upon   an  incidental     1848. 

of  his  functions.  In  those  cases,  it  was  the  title 
rimary  office,  and  not  that  to  the  secondary  office, 
1  in  dispute.  Here,  the  appointment  to  the  office 
ning  officer  itself  is  not  only  of  questionable  right, 
ibsolutely  bad.  In  those  cases,  the  election  was 
red  valid,  which  was  held  by  an  intruder,  not  into 
:e  of  returning  officer,  but  into  the  office  of  mayor, 
I  the  office  of  returning  officer  was  incidental ;  by 
rate  officer  de  facto,  competent  as  such  to  execute 
ze  of  returning  officer ;  not  by  a  mere  returning 
le  facto.    The  person  actually  in  possession  of  the 

office,  had  at  least  a  prim&  facie  title  to  the 
iry  office  of  returning  officer :  his  title  to  it  could 
questioned  but  by  proceedings  by  quo  warranto, 
purpose  of  ousting  him  from  the  primary  office ; 
re  was  no  one  ebe,  with  an  appearance  of  right,  to 
be  precept  could  have  been  directed.  But  that 
8  a  very  different  case  from  the  present,  where  the 
has  been  directed  to  a  mere  stranger  and  creature 
sheriff*,  though  there  was  a  person,  regularly  ap- 
,  who  was  the  proper  officer  to  execute  it,  and  to 
t  ought  to  have  been  directed  under  an  express 
7  prohibition  to  direct  it  to  any  other  person. 
!,  therefore,  according  to  the  resolution  of  the 
ttee,  Mr.  Holdsworth,  and  not  Mr.  Barfi*,  was  the 
officer  to  whom  the  precept  ought  to  have  been 
1 ;  and  since  it  appears  that  Mr.  Barff*  could  derive 
ty  to  act  neither  from  the  common  law,  nor  from 
tute,  nor  from  the  appointment  of  the  sheriff*,  which 
lowledged  to  be  a  nullity,  nor  from  the  precept, 
so  far  from  constituting  him  returning  officer,  was, 
contrary,  directed  to  him  in  direct  contravention  of 
>erative  provisions  of  the  statute  of  Will.  III. ;  for 
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184^.     these  reasons  we  contend,  that  the  precept  could  not,  with 
any  legal  effect,  be  directed  to  Mr.  Barff ;  that  he  was 
not  competent  to  execute  it,  nor  to  hold  the  election,  nor 
to  make  a  valid  return ;  and  we  submit  that  the  Com- 
mittee,  instead   of  proceeding  with   the  scrutiny  of  the 
votes,  should  declare  that  the  last  election  and  return  for 
the  borough  of  Wakefield  was  a  void  election  and  return. 
ArgumeDt         Mr.  Wortletf. — It  is  laid  down  by  the  most  respectable 
for  the  pe-     authorities  on  the  law  of  elections,  that  if  an  election  has 
returo  by      been  fairly  made,  there  will  be  every  inclination  in  the 
foid.  House  of  Commons  to  support  the  return,  notwithstanding 

any  defect  in  the  title  of  the  person  acting  as  returning 
officer ;  that  they  will  accept  and  allow  the  return  made  bj 
the  returning  officer  de  facto,  although  another  may  be 
returning  officer  de  jure  ( 1).  Even  where  the  right  to  the 
office  of  returning  officer  is  actually  in  dispute,  the  House 
will  not  usually  inquire  into  the  title  of  the  officer  making 
the  return  (2).  And  in  the  Orford  case  (3),  the  return 
under  such  circumstances  was  held  to  be  good.  In  the 
Taunton  case  (4),  where  some  of  the  persons  who  made  the 
return  had  no  right  to  the  office  of  returning  officer,  the  sit- 
ting member  was  nevertheless  declared  duly  elected.  And 
though  it  should  appear,  that  persons  having  improperly 
acted  as  returning  officers  had  wilfully  done  so«  and  con- 
sequently had  rendered  themselves  liable  to  censure  and 
punishment  by  the  House,  yet  it  seems  that  the  validity 
of  the  election  would  not  be  affected  (5).  There  have 
even  been  cases,  in  which,  the  returning  officer  declining 
to  fulfil  his  duty  in  taking  the  poll,  the  electors  have  voted 
before  a  constable,  or  even  before  a  private  person,  and 
their  votes,   as  well   as   the   election,    have   been  held 

(1)  Roe,  443 ;  Heyw.  Bor.  62  ;  Male,  84  ;  1  Stephens,  84. 

(2)  Roe,  460.  (3)  Roe,  453. 
(4)  1  Peck.  406.                                              (5)  Roe,  446. 
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;oo<I(1).     And  this  principle  of  supporting  the  election      184S. 
r  fairly  made,  appears  to  have  proceeded  on  general  con- 
iderations  of  the  inconvenience  that  would  otherwise  be 
ccasioned,  as  well  in  these  cases,  as  in  those  of  more  fre- 
[uent  occurrence,  where  the  election  was  held  by  a  cor- 
porate officer  de  facto,  though  not  de  jure.     Considered 
s  a  corporate  officer,  the  mayor  or  other  presiding  officer, 
3  an  integral  part  of  the  corporation,  and  the  validity  of 
elections  to  corporate  offices  depends  upon  the  legality  of 
;be  title  of  the  presiding  officer :  he  must  not  only  be  in 
possession  of  the  office  de  facto,  but  must  also  be  entitled 
to  hold  it  de  jure.    .This,  observes  Mr.  Serjt.  Heywood  (2), 
^  has  in  many  instances  been  productive  of  great  inconve- 
nience, and  if  the  same  rule  prevailed  with  respect  to  the 
election  of  members  to  serve  in  parliament,  would  have 
been  the  source  of  endless  confusion.     To  avoid  this  diffi- 
culty, the  law  of  parliament  has  departed  from  the  general 
law  of  the  land,  and  elections  made  under  usurping  pre- 
siding officers,  where  there  has  been  the  form  of  an  elec- 
tion, have  been  uniformly  supported."    It  is  this  principle 
of  expediency  that  we  find  referred  to,  as  justifying  the 
recognition  of  the  mayor  de  facto,  when  acting  as  return- 
ing officer  in  parliamentary  elections.     And  so  far  has  the 
principle  been  carried,  that  Lord  Mansfield  alludes  to  many 
instances,  within  his  own  memory,  of  mayors  acting  as 
returning  officers,  after  there  had  been  judgment  of  ouster 
against  the  mayor  under  whom  they  derived  their  title  (3). 
But  in  the  pages  of  none  of  the  text  writers  do  we  find 
&ny  the  slightest  allusion  to  the  refined  distinction  which 
^  this  day  been  attempted  to  be  drawn,  between  the 
case  of  an  intruder  into  the  office  of  returning  officer,  and 
tbat  of  an  intruder  into  the  office  of  mayor,  or  other  cor- 
porate office,  to  which  the  duties  of  returning  officer  are 

(1)  Crickladt,  10  Jonrn.  72 ;  Liverpool,  21  Journ.  476,  514 ;  Roe,  449. 

(2)  Bor.  Elec.  61.  (3)  Rei  v.  Davie,  2  Dougl.  K.  B.  689. 
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1S42.  attavjied.  The  srguiiieot,  from  the  inoonTeoienoe  of  pe^ 
Bitnng  che  deiecdTe  title  of  a  ministeria]  officer  to  ndate 
acts  perfixmed  by  him  in  his  official  capacity,  applies  with 
equal  force  to  the  one  case  as  to  the  other.  It  applies 
equaDj  to  CTerr  officer,  firom  the  lowest  to  the  highest,  to 
vhom  the  Refivm  Act  has  intrusted  the  performance  of 
minisieiial  daties  fi>r  the  purposes  of  pariiamentary  ele^ 
tioBs.  A  cootrarj  doctrine  would  place  it  in  the  power 
of  the  returning  officer  to  invalidate  at  his  pleasure  the 
decdon  orer  which  he  was  appointed  to  preside,  by  le- 
fiiung  to  act  on  the  ere  of  the  election.  And  after  being 
himself  elected,  and  having  taken  his  seat,  shall  he  be 
permitted,  at  the  last  moment,  to  turn  round  upon  yoa 
and  sar,  that  the  election  was  held  by  one  having  no 
right  to  the  office,  and  is  therefore  void  ? 

It  is  said,  however,  that  the  statute  of  the  7  &  8  WilL 
III.  c.  25,  s.  1,  makes  it  imperative  on  the  sheriff  to 
deliver  the  precept  to  the  legal  returning  officer,  and 
renders  invalid  its  delivery  to  any  other  person.  But 
although  this  statute  is  expressed  in  negative  words,  it 
does  not  inevitably  follow  that  ita  provisions  may  not  be 
directory  only;  or  that  if  the  precept  is  received  and  exe- 
cuted by  another  person  than  the  legal  returning  officer) 
there  may  not  be  a  good  election.  The  law  of  elections 
affords  a  remarkable  instance  of  the  negative  words  of  s 
statute  being  held  directory,  in  the  act  of  1  Hen.  V.  c  1, 
concerning  the  residence  of  persons  elected;  which, 
though  in  negative  words,  requiring  persons  resident  to 
be  chosen,  and  "  none  other,"  is  considered  by  Sir  Ed- 
ward Coke  to  be  directory,  and  not  conclusory(l).  And 
in  the  PembrokesMre  co«e(2),  the  infringement  of  another 
most  essential  enactment  of  this  same  statute  of  the  7  &  8 
Will.  III.  was  held  not  to  invalidate  the  election.    From 

(1)  See  1  Peck.  54,  431. 

(2)  32  Joura.  8(>4.  904,  905,  and  2  Lud.  27. 


WAKEFIELD.  308 

le  aatborities  already  cited,  it  appears  that  an  election  184a. 
ill  be  upheldi  though  the  precept  was  executed,  and  the 
itnm  made,  by  a  person  not  legally  entitled  to  the  office 
*  returning  officer.  And  the  Bodmin  eoie^  at  least,  oc- 
irred  since  the  statute  of  the  7  &  8  Will.  III.  It  would 
ideed  be  productive  of  exceeding  injustice  and  inconve- 
lence,  if  the  mistake  or  negligence  of  the  sheriff  in  send* 
ig  the  precept  to  a  wrong  person  should  have  the  effisct 
f  avoiding  the  election,  and  thus  deprive  a  third  party 
r  the  opportunity  of  exercising  his  political  rights.  The 
cts  of  a  person  in  point  of  fact  acting  in  the  execution 
f  an  office  will,  in  general,  be  supported  as  valid  by  the 
ery  hci  of  his  so  acting  (1).  In  Reg.  v.  St.  Clements  (S), 
t  was  held  that  a  church  rate  was  not  avoided  by  the 
[legality  of  the  election  of  the  churchwardens  who  had 
iODvened  the  vestry,  but  that  being  churchwardens  de 
lacto,  whether  or  not  de  jure,  they  were  competent  to 
ict  m  laying  and  enforcing  the  rate.  And  in  Digby  v. 
LordStirling{8\  a  person  who  had  performed  acts  proper 
to  a  Scotch  peer,  by  voting  at  elections  for  Scotch  peers, 
wu  held  entitled  to  the  civil  privileges  of  that  rank, 
sldKNigh  his  claim  to  the  title  was  disputed. 

Then  there  is  the  case  of  Boesiney,  and  the  other 
Ctteifof  that  class,  which  have  been  referred  to,  for  the 
purpose  of  showing  that  the  precept  will  not  of  itself 
enable  the  party  to  whom  it  is  directed,  to  hold  a  valid 
election.  But  those  were  all  of  them  cases  of  a  double 
letum,  where  the  returning  officer  de  jure  made  a  return 
M  well  88  the  officer  de  facto,  to  whom  the  precept  had 
been  directed;  the  officer  de  jure  actually  asserted  his 
right,  and  put  himself  practically  in  competition  with  the 
Biurper.    But  there  is  no  such  assertion  of  right  on  the 

(1)  Phillipps  on  Evidence,  463. 

(2)  12  Ad.  &  EL  177  ;  3  Per.  &  Dav.  453. 

(3)  8  Bing.  55. 
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184S.  part  of  Mr.  Holdsworth;  on  the  contrary,  he  repudiates 
whatever  title  he  may  have  to  the  office;  and  leaves  Mr. 
Barffy  not  only  in  the  undisputed  possession  of  the  office 
but  also  in  the  undisturbed  exercise  of  its  functioiii 
Those  cases,  therefore,  are  inapplicable  to  the  circom 
stances  of  the  present;  or,  if  applicable  at  all,  they  are  aa 
thorities  in  our  favour  to  this  extent,  that  an  election  wil 
not  be  altogether  void,  because  the  precept  was  deliverei 
to  another  person  than  the  legal  returning  officer. 
Reply  for  ^^*  Cockbum^  in  reply. — It  may  be  admitted  thattb 
the  siuiDg  presumption  of  law  is,  that  a  person  assuming  to  act  ii 
an  official  capacity,  has  a  legal  title  to  the  office ;  but  thai 
like  all  other  presumptions,  may  be  rebutted  by  evidenc 
of  the  contrary.  In  the  absence  of  any  proof  to  the  con 
trary,  it  might  in  the  present  case  be  presumed  that  Mi 
BarfF  was  the  legal  returning  officer,  and  that  he  acte 
under  a  valid  appointment.  But  that  presumption  ba 
been  negatived  by  the  evidence  adduced  before  you,  aiM 
the  fact  found  by  your  resolution,  that  Mr.  HoldswortI 
and  not  Mr.  Barff  was  the  legal  returning  officer.  Thn 
is  accordant  with  the  principle  laid  down  by  Tindal,  CJi 
in  Digby  v.  Lord  Stirling  (\),  when  he  says,  "We  cannot 
presume  that  any  one  would  be  allowed  to  vote  who  is 
not  de  facto  a  peer.  This  Court  cannot  judicially  lotiee 
the  order  of  the  House  of  Lords,  that  no  one  shall  vote 
till  his  title  has  been  recognized  by  that  House."  And 
that  case  amounts  to  no  more  than  this,  that  the  title  to  a 
peerage  will  not  be  tried  on  an  incidentsd  proceeding  id  i 
court  of  law,  being  a  matter  foreign  to  its  jurisdictioo. 
On  the  contrary,  this  is  the  proper  tribunal,  and  this  tbe 
proper  occasion,  for  trying  the  question  of  the  title  ani 
competency  of  the  returning  officer.  And  there  are  hen 
no  such  reasons  as  existed  in  that  case  for  precludinj 
inquiry  into  the  title  of  the  acting  officer.     In  the  sanM 

(I)  8  Bing.  55. 
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way,  in  Reg.  ▼.  St.  Clemenis^  the  legality  of  the  appoint-  184S. 
ment  of  the  churchwardens  was  a  matter  belonging  to  the 
peculiar  province  of  the  Ecclesiastical  Court;  at  any  rate, 
if  questioned  in  a  court  of  law,  it  was  to  be  questioned, 
not  incidentally  in  that  manner,  but  directly  by  another 
course  of  proceeding.  And  an  act  of  the  kind  there  in 
qoestiout  even  if  performed  by  a  person  without  the  sem- 
Uance  of  an  appointment,  or  the  shadow  of  a  right  to  the 
office,  yet  assuming  to  act  in  the  exercise  of  its  functions, 
would  probably  have  been  upheld.  But  in  the  law  of 
dections,  and  in  the  administrative  machinery  for  carry- 
ing it  into  effect,  there  are  particular  acts  required  to  be 
performed  by  certain  specified  officers,  and  for  the  per- 
S)miance  of  which  none  others  can  be  substituted  for  the 
persons  legally  invested  with  those  offices.  For  instance, 
could  any  others  be  substituted  for  the  overseers,  in  the 
discharge  of  the  duties,  purely  ministerial  though  they 
be,  aUotted  to  them  by  the  Reform  Act?  And  there  is  a 
iBost  essential  duty  peculiarly  entrusted  to  the  returning 
officer,  which  none  but  the  returning  officer,  legally  con- 
stituted, is  competent  to  perform.  It  is  observed  by  Mr. 
Roe(l),  that  "  no  other  person  than  the  returning  officer 
bis  any  authority  under  the  statutes  to  administer  the 
bribery  oath,  which,  by  statute  2  Geo.  II.  c.  S4,  may  be 
required  to  be  taken  by  every  voter (2)."  That  the  pre- 
ndmg  officer  or  officers  mentioned  in  the  2  Geo.  II.  c.  24, 
K.  1,  means  the  regular  returning  officer  or  officers,  suffi- 
aently  appears  from  the  tenor  of  the  Act,  as  is  remarked 
ijrMr.  Serjt.  Heywood(3),  referring  to  sections  2  and  3 
^die  Act  The  same  observation  applies  also  to  the  oath, 
ribich  may  be  required  to  be  taken  by  the  voter  under  the 
8lh  section  of  the  Reform  Act,  and  which  is  ordered  to  be 

(1)  I>aw  of  ClectioDf,  450,  note;  1  StepheDS,  89. 

(2)  See  Cricklads  cate,  1  Dougl.  293. 

(3)  Co.  Elec.  8. 
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1843.  administered  by  the  ''  returning  oflScer*'  or  his  deputy. 
And  by  the  79th  section,  the  "  returning  officer"  is 
defined  to  be  the  person  to  whom,  by  virtue  of  his 
office,  either  under  that  Act,  or  under  any  former  laW| 
custom,  or  statute,  the  execution  of  any  writ  or  precept 
doth  or  shall  belong,  for  the  election  of  a  member  or 
members  to  serve  in  parliament.  Now,  by  virtue  of  the 
appointment  under  the  11th  section,  as  recognized  by 
your  resolution,  Mr.  Holdsworth  was  the  legally  consti- 
tuted returning  officer;  to  him  the  precept  ought  to  hafe 
been  directed;  to  him  belonged  the  execution  of  it;  and 
therefore  he  alone  was  competent  to  administer  these 
oaths.  By  the  effect  of  the  same  resolution,  and,  indeed, 
according  to  the  arguments  urged  on  the  other  side,  tbe 
appointment  of  Mr.  Barff  was  void  under  the  11th  sec- 
tion, and  did  not  constitute  him  the  legal  returning  officer. 
The  test  of  the  capacity  of  the  acting  returning  officer  to 
bold  a  good  election  must  be,  that  he  was  competent  to 
perform  all  the  functions  of  a  returning  officer,  and  one  of 
the  most  important,  to  administer  the  bribery  oath.  But 
this  oath,  as  well  as  that  under  the  Reform  Act,  Mr.  Barff, 
not  being  the  returning  officer  legally  constituted,  had 
not  authority  to  administer,  and  therefore  cannot  be  at  al 
considered  as  capable  of  taking  a  legal  poll,  or  of  makiiig 
a  valid  return. 

The  Committee  came  to  the  following  resoludon:  ''Tk 
Committee  decline  to  declare  the  election  and  return  Toid 
on  the  ground  now  stated  by  the  counsel  for  the  sittiog 
member.*' 

Third  ques-  The  third  question,  in  this  case,  related  to  the  soB' 
ciency^of '  ciency  of  the  notice  to  the  electors  of  the  disqualifieiliM 
the  noUce     ^f  Mr.  Holdsworth. 

of  the 

sitting  The  poll  was  taken  on  the  2nd  of  July.     The  noflibiii  j 

disquali-      &t  the  close  of  the  poll  were,  for  Mr.  Holdsworth,  Si 
ficatioih      f^^  Mr.  Lascelles,  300.    The  counsel  for  the  petitionen 
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berefore  proposed  to  show*  that  notice  of  Mr.  Holds-  1842. 
rorth*8  disqualification  had,  previously  to  the  election, 
leen  given  to  as  many  (twenty-nine)  electors  who  had 
"oted  for  Mr.  Holdsworth,  as,  their  votes  being  conse- 
luently  thrown  away,  would  reduce  the  number  for  him 
n  the  poll  below  that  for  Mr.  Lascelles. 

The  first  vote  objected  to  on  the  ground  of  such  notice  Notice  of 
ras  that  of  Charles  Blakeley.  lifictU^o'^* 

A  witness,  named  Roberts,  stated,  that  on  the  28th  of  f|,^°fo,Jh^ 
Fane,  he  was  employed  to  serve  notices  on  the  electors ;  sitting 
hat,  on  that  day,  he  served  one  of  these  notices  on  the  ^    .^^^ 
x>ter  personally,  and  read  it  over  to  him  at  the  time,  notice  of 

the  disqtui- 

rhe  witness  produced  a  printed  paper,  which  he  stated  UficatioQ  of 
vas  exactly  similar  to  the  notice  served  on  the  voter,  J^^^l^ 
liavinff  compared  it  with  that  which  he  had  served.    The  *"*^»«^  **^ 

^  *  served  on 

Botice  served,  as  well  as  the  paper  produced  by  the  wit-  the  voter, 
s,  was  one  of  the  printed  notices  or  placards,  stated  in  of  ^^ 


the  petition  to  have  been  distributed  previously  to  the  ^'"J^of 
dection,  and  there  set  forth  at  length  (1).  the  notice 

Mr.  Coekbum  objected  that  the  paper  produced  could  ceived  in 
not  be  read  in  evidence,  because  it  was  only  a  copy  of  the  ^\hoaT' 
notice  which  was  actually  served,  and  notice  had  not  been  °<>^f«  ^ 

,  ,  .   .      ,  produce 

gnren  to  produce  the  onginal.  that  which 

Mr.  Austin,  against  the  objection  (2). — Since  it  appears  on'the^ 

that  the  notice  was  read  over  to  the  witness,  it  might  be  ''^^' 

nffident  to  give  evidence  of  this  verbal  notice,  for  there 

ii  nothing  that  renders  a  written  notice  necessary  in  a 

case  of  this  kind.     But,  if  we  proceed  upon  proof  of  the 

written,  or  rather  printed,  notice  served  on  the  voter,  it  is 

not  necessary  that  we  should  have  given  notice  to  produce 

J^ia  order  to  let  in  as  evidence  the  paper  produced  by 

ill.  vitness.     In  the  first   place,  this  is  a  notice,  and 

. .  <I)  Amu,  p.  372. 
JlfS^  nb  point  WIS  twice  trgaed :  after  the  first  argument,  the  room  waa 
bttt  tbe  Committee  did  not  come  to  any  decision ;  and*  at  their  deeire, 
was  then  re-argued. 

x2 
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ISig.  "notice  to  produce/'  says  Mr.  PbillippSi  *' is  not  required 
when  the  instrument  to  be  proved  is  a  notice;"  and  of  this 
he  mentions  several  examples,  as  a  notice  to  quit,  a  notice 
of  the  dishonour  of  a  billof  exchange,  and  a  notice  of  action 
to  a  magistrate  (1).  It  is  difficult,  on  principle,  to  distin- 
guish those  cases  from  the  present ;  and  on  this  ground, 
therefore,  the  paper  produced  would  be  admissible  as 
evidence  of  the  notice  served  on  the  voter,  without  nodce 
to  produce  the  latter,  even  if  the  paper  produced  is  to  be 
considered  as  a  copy  only  of  the  notice  actually  served. 
But  we  further  contend,  that  the  paper  produced  is  not  a 
copy,  but  a  duplicate  original,  and  as  such,  consequendjfi 
is  receivable  in  evidence  without  notice  having  been  giyen 
to  produce  that  which  was  served  on  the  voter  (2).  In 
Jory  V.  Orchard  (S),  the  plaintiff's  attorney,  previously  to 
an  action  for  a  distress  under  the  warrant  of  a  magistrate, 
intending  to  deliver  a  demand  of  a  copy  of  the  warrant 
under  the  24t  Geo.  2,  c.  44,  s.  6,  made  out  two  papers  for 
that  purpose  precisely  to  the  same  effect,  and  signed  them 
both  for  his  client ;  one  of  which  he  delivered  to  the  de- 
fendant, and  the  other  he  kept  in  his  own  possession: 
and  it  was  held,  that  the  latter  might  be  given  in  evidence, 
without  a  notice  to  produce  that  delivered  to  the  de- 
fendant, inasmuch  as  they  were  duplicate  originals.  In 
that  case,  the  two  documents  were  as  nearly  similar  as 
two  written  copies  of  the  same  instrument  can  be :  in  Ae 
present  case,  being  both  struck  off  by  the  same  press  and 
from  the  same  types,  they  are  perfect  fac-similes  the  one 
of  the  other,  and  were  found  by  the  witness,  on  compa* 
rison,  to  be  exactly  similar.  Being  both  equally  originals, 
it  was  indifferent  which  he  served,  or  which  he  ret 
If  the  other  were  produced,  what  would  you  gety  ^ 

(1)  Phillipps  on  EvideDce,  670,  8th  edit. 

(2)  Ibid.;  and  Me  CoUing  v.  Trewtek,  6  B.  &  C.  394,  398. 

(3)  2  Bot.  &  Pul.  39. 
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nother  printed   paper^  perfectly  undistinguishable  from      1842. 
his  ?    Or,  if  they  vary,  it  is  in  the  power  of  the  other  party 
0  produce  that  which  is  in  their  possession,  to  show  the 
latare  and  extent  of  the  variance.     Notwithstanding  that 
be  immediate  issue  relates  to  the  validity  of  a  particular 
rote,  the  party  on  the  other  side  really  before  the  Com- 
Buttee,  is  the  sitting  member,  to  whom  it  has  been  known 
from  the  very  first,  that  this  notice  would  form  the  prin- 
dpal  ground  of  the  present  inquiry :  and  this  circumstance 
might  almost  seem  to  bring  this  document  within  the  class 
of  cases,  where  a  notice  to  produce  is  dispensed  with, 
because  the  nature  of  the  proceeding  of  itself  supplies 
such  notice  (1).     In  Jory  v.  Orchard,  the  document  was 
required  by  the  Act  {o  be  signed,  and  Rooke,  J.,  on  this 
iccount  dissented  from  the  judgment  of  the  rest  of  the 
Court,  observing,  that  ''here  something  more  is  to  be 
doDe  beyond  the  mere  production  of  the  paper ;  the  sig- 
nature is  to  be  proved ;  and  how  that  is  to  be  proved  by 
showing  that  another  paper  was  signed  by  the  party,  I  do 
not  perceive.**    The  ground  of  Mr.  Justice  Rooke's  ob- 
jection is  not  applicable  to  the  present  case,  since  the  sig- 
natures, as  well  as  the  rest  of  the  notices,  are  printed,  and 
the  signatures  to  the  paper  produced  are  as  much  the 
ngnatures  of  the  several  parties,  as  those  to  the  paper  that 
was  served  on  the  voter ;  if,  indeed,  the  notice  of  the 
disqualification  of  a  candidate  need  proceed  from,   or 
k  signed  by  any  particular  individual.    The  case  that 
occurred  in  Nodin  v.  Murray  (S),  of  a  copy  of  a  letter 
taken  by  a  copying-machine,  which  it  was  held  could  not 
be  read  without  a  previous  notice  to  the  other  parly  to 
Ipnlace  the  original  letter,  is  evidently  distinguishable 
ippa  tbe  case,  which  is  the   present,  of  two  duplicate. 
MJgiiials  made  by  the  printing-press,  of  which  it  is  impos- 

(1)  See  Phillipps  on  Evidcncei  668 ;  CoUing  v.  Treweek,  ubi  tupra, 
(9)  3  Camp.  328. 
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184S.     sible  to  discriminate  one  as  the  copy  of  the  other,  or  as 
less  an  original  than  the  other. 

Mr.  Cockbum,  in  support  of  the  objection. — Can  it  be 
said,  consistently  with  the  authorities  cited,  and  vrithoot 
an  abuse  of  terms,  that  every  one  of  the  printed  copies 
of  this  notice  is  a  duplicate  original?  In  the  cases  re- 
ferred to,  where  a  duplicate  original  was  admitted  in  eri- 
dence,  the  notice  or  other  document  was  addressed  speci- 
fically to  a  particular  individual.  And  duplicates  of  it 
being  made  at  the  time,  it  was  immaterial  which  of  then 
was  delivered  to  him,  because  they  were  both  alike  ad- 
dressed to  him  and  intended  for  him,  and  both  alike 
signed  by  the  party  from  whom  the  document  proceeded. 
But  here,  the  notice  is  not  addressed  to  any  particular 
individual,  but  to  the  electors  generally :  at  any  rate,  onlj 
one  of  these  printed  copies  of  it  is  intended  for  tin 
voter ;  the  others  are  intended  for  different  persons,  die 
other  electors.  If  one  of  them,  then,  is  intended  to  be 
served  on  A.,  and  another  on  jB.,  can  it  be  said  that  the 
latter  is  a  duplicate  original  of  the  former?  It  does  not 
even  appear  that  the  paper  produced  is  one  of  the  same 
print  as  that  which  was  served  :  but  supposing  that  it  v^ 
it  would  be  difficult  to  point  out  any  real  difference,  for 
this  purpose,  between  a  copy  made  by  the  printing  pren, 
and  a  duplicate  of  a  letter  taken  by  a  copying  machine, 
as  in  Nodin  v.  Murray  (\)\  the  fac-simile  produced  most 
be  as  exact  in  the  one  case  as  in  the  other. 

But  then  it  is  said,  that  even  if  the  paper  produced  be 
not  a  duplicate  original,  yet  the  document  in  question  is 
a  notice,  and  a  notice  to  produce  a  notice  is  not  necessary. 
That  is  true,  where  the  notice  to  be  proved  is  a  no^t> 
produce  some  other  document  for  the  purpose  of 
in  the  cause ;  because,  otherwise,  the  necessity  of  \ 
and  another  notice  to  produce  would  recur  ad  i$f/imtm* 

(1)  3  Camp.  228. 
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Suty  in  principle^  the  position  must  be  confined  to  such  1842. 
lotices,  ftnd  cannot  estend  to  other  notices  which  are 
)art  of  the  res  gestof,  and  upon  the  contents  of  which  the 
egal  rights  and  situation  of  the  litigant  parties  materially 
iepend(l).  And. in  Jory  v.  Orchard (2),  Lord  Eldon 
rests  the  admission  of  duplicate  notices  to  quit,  and  of 
the  other  kinds  of  notices  which  he  mentions,  upon  the 
ground  of  their  being  duplicate  originals^  and  not  that 
there  is  anything  in  a  notice  per  se,  that  renders  it  dis- 
tinguishable in  this  respect  from  any  other  instrument. 

Neither  can  the  notice  to  produce  be  dispensed  with, 
by  reason  of  any  notice  implied  by  the  nature  of  the  pro- 
ceeding itself.  That  exception  to  the  general  rule  of 
lequirmg  notice  to  produce  a  written  instrument,  before 
aeoondary  evidence  of  its  contents  can  be  adniitted,  ap- 
pGes  only  where,  from  the  very  nature  of  the  suit,  the 
party  must  know  that  he  is  charged  with  the  possession 
of  the  instrument  (3).  Here  we  have  no  knowledge  neces- 
sarily supplied  by  the  proceedings,  even  that  the  pro- 
dnction  of  this  notice  would  be  required.  Besides,  that 
die  voter,  in  whose  possession,  as  far  as  appears,  the 
notice  remains,  can  have  had  no  such  knowledge  im- 
parted to  him.  And  in  a  scrutiny,  the  voter  is  treated  as 
a  party  to  the  cause,  and  would  be  entitled  to  have  notice 
given  him  to  produce  the  document. 

The  object  of  the  counsel  on  the  other  side  is  not 
Bierely  to  prove  what  was  the  tenor  of  the  notice  given  to 
die  voter,  but  they  are  seeking  to  give  in  evidence  the 
contents  of  the  document  that  was  served  on  him.  The 
document,  therefore,  must  be  proved  in  the  regular  course. 
And  if  the  paper  produced  by  the  witness  is  not  a  dupli- 
ale  original,  but  a  copy  only  of  the  notice  actually  served, 
tar  fiaUs  within  any  of  the  excepted  cases  in  which  a  copy 

(I)  2  Surkie  on  Evidence,  3rd  edit.  730.  (2)  2  Bos.  &  Pul.  39. 

(S)  1  SUriue  on  Evidence,  3fd  edit.  403. 
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1842.  is  admissible,  it  cannot  be  received  in  evidence,  howcYe; 
exact  and  minutely  faithful  a  copy  it  may  be,  witbou 
notice  having  been  given  to  produce  that  which  was  senrei 
on  the  voter. 

The  Committee  decided,  that  the  notice  produced  b] 
the  witness  might  be  read  in  evidence. 
Ar^ment         Mr.  Kinglake  then  proceeded  to  argue  in  support  ol 

for  the  vole,  ^t 

the  vote. 
The  sitting  It  will  appear  from  the  authorities  that  we  shall  adduce, 
di&^^^-  ^^^  ^'^^  disqualification  of  a  candidate,  after  notice  of 
^ffT"  ^^\  ^'^'^^  ^^^  votes  given  for  him  will  be  thrown  away,  must 
Dotorious  at  be  a  clear,  palpable,  and  intelligible  disqualification,  about 
thcelwTiioD.  which  the  voter,  if  informed  of  it,  can  have  no  doubt  and 
can  make  no  mistake ;  but  that  the  same  consequence  will 
not  ensue,  where  the  disqualification  is,  either  in  law,  or 
upon  the  facts,  of  a  disputable  kind.  Mr.  Simeon  seem 
to  have  correctly  laid  down  the  rule  of  law  upon  this  sub- 
ject. "  Where  the  ineligibility,"  he  says,  "  is  clear,  and 
pointed  out  to  the  electors  at  the  poll,  it  has  been  beU 
that  the  votes  given  to  such  ineligible  candidate,  afcei 
notice,  arc  thrown  away,  and  a  competitor,  though  chosen 
by  the  smaller  number  of  electors,  has,  in  such  case,  been 
held  duly  elected.  But  such  ineligibility  ought  to  be 
clear,  and  grounded  upon  some  known  and  settled  role 
of  law.  For  it  would  be  hard  to  say,  that  the  electors, 
who  might  probably  act  upon  their  real  sentiments,  haTe 
thrown  away  their  votes,  because  by  a  determination  ex 
post  facto,  upon  a  matter  not  before  settled,  it  sbouid 
appear  they  had  formed  a  wrong  opinion  (1).'*  Buttbe 
disqualification  in  the  present  case,  so  far  from  being  ol 
this  self-evident  and  unquestionable  kind,  was  an  unsettled 
and  debateable  proposition,  only  to  be  made  out  by  infer 
ence  from  a  number  of  disputed  facts,  respecting  whid 
the  electors  had  neither  the  means  nor  the  opportunity  o 

(1)  Simeon,  156. 
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fomuDg  an  accurate  judgment.    Mr.  Dixon,  the  sole  de-      184S. 
poritary  of  the  fact  of  the  appointment,  had  asserted 
again  and  again,  that  he  had  not  given  Mr.  Holdsworth 
notice  of  the  appointment,  which  is  equivalent  to  saying, 
that  Mr.  Holdsworth  was  not  the  returning  officer.    The 
electors  were  aware  that  the  sheriff  alone  can  appoint  the 
returning  officer,  and  that  the  precept  must  be  directed  to 
the  returning  officer,  and  to  no  one  else.    But  it  is  Mr. 
Barff,  to  whom  they  find  that  the  precept  is  directed ; 
Mr.  Barff,  whom  they  see  holding,  reading,  and  proceed- 
ing to  execute  the  precept,  which  has  been  sent  to  him  by 
the  sheriff,  the  officer  upon  whom  the  law  has  thrown  the 
responsibility  of  directing  it  to  the  proper  person.     Was 
it  not  then  a  clear  point  to  their  minds,  that  Mr.  Holds- 
worth  was  not  returning  officer,  when  they  find  another  in 
the  fiill  and  public  possession  of  all  the  attributes  of  the 
oiBce  ?    The  palpable  fact  presented  to  their  senses  was, 
that  Mr.  Barff  was  the  returning  officer :  what  room  was 
there  for  entertaining  the  idea  that  Mr.  Holdsworth  was 
fu&j  the  returning  officer  ?     So  far  from  the  fact  being 
dear,  that  Mr.  Holdsworth  was  returning  officer,  it  has 
heen  the  subject,  for  two  days,  of  laborious  discussion 
And  grave  deUberation  in  this  room.    It  may  therefore  be 
reasonably  inferred,  that  it  was  a  matter  of  considerable 
uncertainty  and  doubt,  such  as  the  electors  were  not  com- 
petent to  solve  at  the  moment  when  they  came  to  poll. 
It  was  a  question  that  involved  matter  both  of  doubtful 
kw  and  disputed  fact.    And  because  they  were  unable 
to  arrive  at  a  correct  decision  upon  such  a  point,  will  the 
Committee  say,  that  they  are  to  be  deprived  of  the  power 
^  eflfectually  exercising  their  franchise  ? 

The  view  we  have  taken  of  the  law  on  this  subject,  and 
of  its  application  to  the  present  case,  is  supported  by  the 
aathority  of  writers  of  the  highest  repute.  An  opinion 
similar  to  that  of  Mr.  Simeon  already  cited,  viz.  that,  in 
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184S.     order  to  annul  the  votes  given  after  notice  of  the  diaquaii- 
fication,  the  disqualification  ought  to  be  clear  and  mani- 
fest, is  expressed  likewise  by  Mr.  Roe  (1),  who  draws  a 
distinction  between   cases  where  the  disquaUfication  is 
obvious  and  notorious,  as  if  an  English  peer,  or  a  bishop, 
were  to  become  a  candidate,  and  those  wherein  the  ground 
of  disqualification  is  equivocal  and  uncertain,  as  where  a 
candidate  has  an  ofiice  which  disqualifies  him  or  not  a^ 
cording  to  circumstances.    Mr.  Peckwell  (2)  also  remarb, 
that  the  observation  of  Mr.  Serjt,  Heywood,  that  "  votes 
tendered  for  a  person  who  is  disqualified  to  sit  in  parlia* 
ment,  are  thrown  away  and  lost,*'  must  be  understood  is  a 
very  restricted  sense.     And  the  restriction  he  would  pot 
upon  the  proposition  is  indicated  by  the  prominent  plaee 
which,  in  the  same  note,  he  assigns  to  the  arguments  in 
the  Dublin  University  ceue  (3),  where  it  was  allowed  od 
both  sides,  that  the  doctrine  applied  only  where  both  the 
fact  and  the  law,  from  which  the  incapacity  arose,  were 
clearly  brought  home  to  the  knowledge  of  the  electois. 

And  such  a  limitation  of  the  rule,  that  votes  given  to  an 
incapacitated  candidate,  after  notice  of  his  incapacity,  are 
thrown  away  and  lost,  will  be  found  to  agree  with  the 
manner  in  which  it  has  been  applied  in  the  parliameotaiy 
decisions.  Thus,  in  the  Fife  case  (4)  tliere  was  an  admis- 
sion by  the  candidate,  at  the  time  of  the  election,  that  he 
held  the  disqualifying  offices.  In  the  Cockermouth  case(S^ 
the  candidate  was  a  minor,  and  was  proved  to  be  such  at 
the  election.  In  the  Kirkcudbright  case  (6),  the  disqua- 
lification of  the  candidate  was  directly  brought  to  the 
knowledge  of  the  electors,  by  the  actual  production  of 
the  resoluCion  of  the  Committee,  that  the  candidate  had 
been  guilty  of  bribery  at  the  former  election ;  thus  pro- 

(1)  Page  274.  (4)  I  Luders.  466, 

(2)  1  Peck.  501.  (5)  18  Joum.  673  j  I  Pteck.  499. 

(3)  Ibid.  497,  498.  (6)  1  Ludere,  72. 


WAKEFIELD.  315 

datming  the  incapacity  fixed  on  him  by  the  judgment  of     1842. 
I  court  of  competent  jurisdiction.     And  the  second  South- 
wark  and  second  Can/^fttiry  cases  (I),  are  to  the  same 
effect.     In  the  Leominster  cote  (2)  the  qualification  oath 
was  tendered  to  the  candidate  at  the  nomination,  and  re- 
fiised  to  be  taken  by  him  :  there  was  thus  a  positive  and 
anequiTocal  disqualification,  pubUcly  admitted  by  the  can- 
didate himself  in* the  presence  of  the  electors.    In  the 
Abittgdon  case^S)^  on  the  other  hand,  where  Mr.  Mayor, 
die  sheriff*  for  the  county,  was  returned  for  a  borough 
within  his  jurisdiction,  though  public  notice  of  his  ineli- 
gibility was  given  at  the  election,  the  Committee  did  not 
Beat  the  other  candidate,  but  only  determined  the  election 
to  be  Toid.    The  question  of  Mr.  Mayor's  eligibility  was 
irgued  by  counsel,  at  the  place  of  election,  before  the  poll 
began;  and  after  their  arguments,  the  returning  officer 
told  the  electors,  that  in  his  opinion,  Mr.  Mayor,  although 
high  sheriff*,  was  capable  of  being  chosen.    The  decision 
of  the  Committee,  therefore,  would  appear  to  have  pro- 
ceeded on  the  ground  that  the  conduct  of  the  returning 
officer,  being  such  as  to  impress  the  electors  with  the  idea 
that  Mr.  Mayor  was  eligible,  was  calculated  to  counteract 
the  notice :  so  that  it  was  difficult  to  say,  whether  they 
acted  with  a  fiiU  knowledge  of  the  disqualification  of  the 
candidate  (4).     So  likewbe  in  the  Penryn  case  (5),  it  was 
beU  that  a  mere  charge  of  disqualification  against  the 
candidate,  on  the  ground  of  bribery,  unsupported  by  ju- 
dicial proof,  would  not  have  the  effect  of  avoiding  the 
votes  given  for  him. 

It  appears,  therefore,  that  in  order  to  nullify  the  votes 
given  for  a  disqualified  candidate,  the  fact  of  the  disqua- 
lification must  depend  upon  a  palpable  and  unequivocal 

(1)  CliHord,  lao,  353.  (4)  Roe.  272. 

(2)  C.&D.  1.  (6)  C.&D.65. 

(3)  1  Dougl.  419. 


816  ELECTION  CASES. 

184S.     state  of  facts^  distinctly  brought  home  to  the  knowledge 
of  the  voters.     But  that,  if  the  fact  of  the  disqualification 
admits  of  doubt,  much  more  if,  as  in  the  present  case,  it 
involves  a  question  of  the  greatest  difficulty  and  intricacy, 
the  votes  cannot  be  considered  as  wilfully  thrown  away. 
In  the  several  cases  referred  to,  there  was  the  office  with 
which  the  candidate  was  confessedly  invested ;  there  wu 
the  recorded  resolution  of  a  Committee  of  the  House  of 
Commons,  declaring  him  to  have  been  guilty  of  bribery; 
there  was  the  public  refusal  to  take  the  oath  of  qualifica- 
tion ;  constituting  a  case  of  disqualification  so  clear  and 
indisputable,  that  it  could  admit  of  no  rational  doubt,  and 
the  electors  were  bound  to  take  notice  of  it  at  their  peril 
But  here,  there  was  no  such  indisputable  possession  of 
the  office,  for  it  was  apparently  filled   by  another;  no 
judgment  of  disqualification  by  a  competent  court;  no 
admission  of  his  disqualification  by  the  candidate,    ^e 
submit,  therefore,  that  the  disqualification  was  not  of  siuh 
a  kind,  as  that  the  votes  given  for  him,  after  notice  of  it) 
are  to  be  considered  as  thrown  away. 
Nor  suffi-         Iff  however,  the  Committee  should  come  to  a  difierent 
ontVveir*  conclusion  upon  that  point,  we  would  still  contend  tlut 
to  the  voter,  no  sufficient  notice  of  the  disqualification  was  given  to  the 
voter.    The  notice   that   has  been  put  in  evidence,  is 
nothing  more  than  a  public  notice,  in  the  shape  of  a 
printed  placard,  addressed  to  the  electors  at  large ;  it  is 
not  addressed,  as  a  notice  ought  to  be,  to  the  individual 
party,  the  voter  himself,  against  whom  notice  is  to  be 
proved.    Neither  does  it  appear  whence  it  emanates,  nor 
by  whose  authority  it  was  served  ;  whereas  it  should  bare 
proceeded  from  and  been  signed  by  some  interested  party, 
the*candidate,  or  some  of  the  electors.     Indeed,  it  maybe 
gathered  from  the  authorities,  that  the  voter  will  not  lose 
his  franchise  in  a  case  of  this  kind,  unless  notice  was 
given  him  at  the  poll ;  the  incapacity  of  which  he  has 
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itice  must  be  an  incapacity  existing  at  the  time  he  184£. 
cords  his  7ote.  An  incapacity  of  which  he  had  previ- 
18  notice  (in  this  instance  the  notice  was  served  three 
lys  before  the  election)  may,  for  aught  he  knows,  be 
moved  at  the  time  of  the  election.  Accordingly^  it  is 
le  usual  practice,  in  such  cases,  to  station  a  check-clerk 
;  the  polling-booth,  who,  as  the  voters  come  to  the  poll, 
ives  notice  to  them  individually  that  their  votes  would  be 
irown  away  if  given  for  the  disqualified  candidate ;  and 
1  Peck  well  (1)  will  be  found  the  form  of  a  petition, 
tadng  the  adoption  of  this  course.  It  has  been  stated, 
ndeed,  that  on  the  day  of  nomination,  notice  was  pubUcly 
^en  on  the  hustings,  that  Mr.  Holdsworth  was  the  pro- 
per returning  officer,  but  it  was  addressed  particularly  to 
Mr.  Barff ;  there  is  no  evidence  that  the  voter  was  pre- 
KDt;  and  it  was  expressed  in  the  form  of  a  protest  against 
the  capacity  of  Mr.  Barff  to  act  as  returning  officer,  rather 
dum  of  an  announcement  of  the  ineligibility  of  Mr.  Holds- 
vorth. 

Mr.  Wortley  against  the  vote. — If  notice  of  the  dis«  Argameot 
joalification  of  a  candidate  be  given  to  the  electors,  the  ySte."'^  ^  * 
'ftct  of  the  notice  in  avoiding  the  votes  given  for  him 
viD  not  be  prevented,  because  the  fact  of  the  disqualifi- 
^on  is  a  matter  of  legal  inference,  or  may  be  made  the 
(object  of  judicial  investigation.  No  one  can  plead  igno- 
aoce  of  the  law.  If  it  turn  out  that  the  candidate  was 
Q  point  of  law  ineligible  at  the  time  of  the  election,  it 
Dost  be  taken  that  those  who  voted  for  him,  after  notice, 
new  of  his  ineligibility,  and  wilfully  incurred  the  risk 
f  losing  their  franchises.  In  the  cases  cited,  where  the 
mdidate  was  disqualified  by  bribery  at  the  former  elec- 
OD,  all  the  information  given  to  the  electors  was  the 
solution  of  the  Committee,  which  only  stated  that  he 
id  been  guilty  of  bribery.  That  he  was  thereby  disquali- 

(l)  1  Peck.  21. 
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184S.     fied,  was  a  legal  inference :  yet  the  votes  given  for  him 
were  thrown  away ;  and  in  the  second  SouiAwark  easCf 
notwithstanding  the  publication  of  the  opinion  of  counsel 
that  he  was  not  ineligible.     The  Abingdon  ease  has  alwaji 
been  considered  an  anomalous  decision,  and  the  oommenti 
of  Mr.  Rogers  (1)  have  stamped  it  with  a  character  that 
renders  its  authority  of  little  weight    In  the  present  ctse, 
the  reason  of  the   disquaUfication  did  not  involve  any 
abstruse  or  doubtful  points  of  law ;  it  was  such  as  might 
'  strike  the  most  uninformed,  from  the  obvious  incompati- 
bility of  the  characters  of  candidate  and  returning  officer. 
And  the  fact  of  the  disqualification  could  hardly  fail  of 
being  suggested  to  the  minds  of  the  electors  by  the  cir- 
cumstance of  Mr.  Holdsworth  having  already  filled  the 
office  for  so  many  successive  years  immediately  preceding* 
It  is  extremely  improbable  that  the  fact  of  his  having 
been  again  appointed,  was  not  generally  known  in  the 
town.    It  might  upon  strong  grounds  be  argued  that  the 
mere  notoriety  of  the  fact  of  disqualification  would  of  itself 
be  sufficient ^to  nullify  this  vote  (2);  it  is,  however,  proTcd 
that  express  notice  was  personally  given  to  the  voter.   It 
does  not  appear  from  the  more  recent  cases  (3),  that  the 
notice  must  be  addressed  specifically  to  each  individual 
elector,  the  notice  in  those  cases  having  been  given  in  the 
same  manner  as  in  the  present,  by  the  service  of  printed 
notices  addressed  to  the  electors  generally.    Nor  is  it 

(1)  Law  of  Elections,  226. 

(2)  In  Reg,  ▼.  Cmincillori  of  Derby,  7  A.  &  E.  419,  it  was  argned  tbattbe 
notoriety  of  the  candidate's  ineligibility  might,  for  this  purpose,  be  eqoifileat 
to  express  notice ;  but  the  court  did  not  decide  the  point.  SettlwIUg.'^' 
Hwrnt,  7  A.  &  E.  960;  3  Nev.  &  Per.  48  ;  and  Reg.  v.  Mayor,  ^e^  of  Lttit* 
7  A.  &  E.  963 ;  3  Nev.  &  Per.  145,  where  the  votes  given  for  two  candidati^ 
for  the  office  of  town  councillor,  when  only  ooe  was  to  be  elected,  were  beU  to 
be  thrown  away,  notwithstanding  that  the  mayor  had  given  public  notice  tb»t 
two  councillors  were  to  be  elected. 

(3)  Second  Drogheda,  K.  &  0. 211 ;  Cork,  K.  &  0. 391 ;  Omhny,  F.&  ^' 
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lecessary  that  the  notice  should  be  given  at  the  poll.     184S. 
Fhe  notice,  whenever  given,  would  be  sufficient  at  least 
to  put  the  party  on  inquiry,  and  throw  on  him  the  obli- 
gation of  ascertwiing  whether  the  ground  of  disqualifica- 
tion did  not  still  exist  at  the  time  of  the  election. 

The   Committee  resolved,  that  the   vote  of  Charles  Votethrown 
Blakeley  be  struck  off  the  poll.  *'^^- 

After  this  decision,  Mr.  Holdsworth  abandoned  the  Sitdng 
defence  of  the  seat,  and  the  Committee  resolved,  daiy  elecu^ 

"  That  Joseph  Holdsworth,  Esq.  was  not  duly  elected ;  ^{^^^^ 
and  that  the  Hon.  William  Sebright  Lascelles  was  duly  didate 
elected,  and  ought  to  have  been  returned." 


(    320    ) 


CASE  X. 

BLACKBURN. 

184£.     The  Committee  was  appointed  on  the  1 9th  of  Aprili 
1842,  and  consisted  of  the  following  gentlemen: 
Sir  £dmand  Samuel  Hayes,  Bart,  M.  P.  for  Donegal — (Chaiimiv.) 
Colonel  Rolleston,  M.  P.  for  South  NottingfaamBhiie. 
Lord  Worsley,  M.  P.  for  Linoolnahire  (Lindaey). 
Williant  Grippe,  Esq.,  M.  P.  for  Cirencester. 
John  Rundle,  Esq.,  M.  P.  for  Tavistock. 
Sir  Arthur  Brinsley  Brooke,  Bart,  M.  P.  for  Fermanagh  Cooot^. 
Robert  Archbold,  Esq.,  M.  P.  for  Kildare. 

Petitioner — William  Turner,  Esq. 
Sitting  Member  petitioned  againtt — John  Hornby,  Esq. 

Counul  for  Petitioner — Mr.  Austin,  Q.  C,  Mr.  Cockburn,  Q.  C,  tf^ 
Mr.  O'Hanlon. 

Agents — Messrs.  Parkes  and  Preston. 

Counsel  for  Mr.  Hornby — Mr.  Serjt  Wrangham,  Mr.  Hildyard,  ani 
Mr.  Kinglake. 

Agents — Messrs.  PoweU  and  Co. 

At  the  election,  William  Feilden,  Esq.,  John  Uomliji 
Esq.,  and  William  Turner,  Esq.,  the  petitioner,  were 
candidates.    At  the  close  of  the  poll  the  numbers  were:- 

Mr.  Feilden 441 

Mr.  Hornby 4S7 

Mr.  Turner 426 

April  20.  The  case,  opened  by  Mr.  Austin  on  the  part  of  die 
petitioner  against  Mr.  Hornby,  was  one  of  scrutiny,  and 
of  treating,  and  bribery  by  Mr.  Hornby,  by  his  agenti, 
friends,  &c. 
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At  the  election  there  were  four  polling-booths;   Mr.     184S. 

cclesy  the  returning  officer^  presided  at  one,  and  a  de-  Where  ibe 

ity,  appointed  by  him  under  the  68th  section  of  the  prayed  a 

eform  Act,  at  each  of  the  others.  ^f^u^!^ 

In  the  list  of  objections  delivered  to  the  clerk  of  the  *°»  <**««' 

was  called 
eneral  Committee  by   the  sitting   member  petitioned  to  Drove  the 


gainst,  was  one  against  three   persons,  whose   names  {he  Com-' 

ere  given,  "  for  that  each  of  them  was  during  the  said  ""'"JJ 

ection,  or  within  six  calendar  months  previous  to,  or  "^How  him 

ithin  fourteen  days  after  it  was  completed,  employed  as  examioedaa 

deputy  returning  officer  for  the  purposes  of  such  elec-  i?rd*van?to 

ion,  and  did  before,  during,  or  after  such  election,  take  *^®>r  *«- 

-  .  . ,         .  n        thenticity, 

rom  some  person  or  persons,  tor  or  m  consideration  of  or  but  afiect- 
n  reference  to  such  employment,  money,  retaining  fee,  i^^t„  ^f**' 
•ffice,  place,  or  employment,  or  a  promise  or  security  for  *°{^  ^® 
Qoney,  retaining  fee,  office,  place,  or  employment."  the  icm- 

Mr.  Eccles  was  called  by  the  petitioner  to  prove  the  j^utioncr 
K)ll-books.     He  produced  four  poll-books;   and  stated  J'o"^?^"* 
hat  he  received  them  enclosed  and  sealed  from  the  poll-  >>iio>  and 
lerks  of  the  several  polling-booths,  at  the  close  of  the  member 
K)ll  on  the  day  of  election,  and  shortly  afterwards  deli-  expenses!' 
ered  them  to  his  attorney,  Mr.  Wilding,  from  whom  he 
ubsequently  received  them  again.     Upon  cross-examina- 
ion  by  the  counsel  for  the  sitting  member,  Mr.  Eccles 
^  questioned  as  to  the  names  and  appointment  of  his 
bree  deputies  at  the  polling-booths,  when 

Mr.  ^ti«/f It  objected  to  this  course  of  cross-examination. 
-The  inquiry  before  the  Committee  respects  the  authen- 
icity  of  the  poll-books.  As  returning  officer,  the  witness, 
ccording  to  the  provisions  of  the  Reform  Act,  received 
^e  poll-books  at  the  close  of  the  poll  from  the  poll-clerks« 
•he  names  and  appointment  of  the  deputies  presiding  at 
le  booths  are  quite  immaterial,  therefore,  to  the  question 
r  the  authenticity  and  custody  of  those  books.  The 
iputies  are  objected  to  on  the  ground  that  they  were 
VOL.  I. — B.  A.  E.  c»  Y 
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1842.  employed  in  that  capacity  at  the  election,  and  paid  ac- 
cordingly.  That  might  or  might  not  be  the  case,  but  at 
all  events  that  is  an  issue  which  the  Committee  will  not 
consider,  until  they  have  disposed  of  the  question  of  the 
authenticity  of  the  poll-books.  The  witness  can  be  re- 
called and  examined  as  to  the  alleged  employment  and 
payment  of  the  deputies,  when  their  votes  come  before 
the  Committee  in  the  regular  order. 

Mr.  Serjt.  Wrangham. — In  the  Si.  Alban's  ease  the 
counsel  for  the  sitting  member  proposed  to  cross-examine 
the  returning  officer,  who  appeared  before  that  Committee 
to  prove  the  poll-books,  as  to  matters  which  amounted 
to  recrimination.  That  Committee,  after  argument,  pre- 
vented the  counsel  for  the  sitting  member  continuing  such 
cross-examination,  but  upon  condition  of  the  petitioner 
recalling  the  witness.  That  is  the  best  course  to  pursue 
on  the  present  occasion. 

Mr.  Austin. — There  is  a  wide  difference  between  the 
Si.  Allan's  case  and  the  present.  Before  the  St  Albans 
Committee,  there  was  one  great  question  only,  viz.  bribery. 
There  was  no  reason  therefore  for  postponing  the  cross- 
examination  on  the  general  question,  and  the  Committee 
consequently  postponed  it  only  on  terms  not  disadvanta- 
geous to  the  sitting  members.  But  here  the  inquiry  is  a 
scrutiny,  in  which  each  case  is  a  distinct  issue,  and  requires 
separate  investigation ;  and  there  can  be  no  pretence  for 
going  into  a  cross-examination  of  the  witness  as  to  circum- 
stances which  relate  to  two  or  three  cases  at  the  utmost 

After  deliberation  the  Committee  resolved,  that  the 
cross-examination  be  confined  to  the  poll-books ;  the  pe- 
titioner undertaking  to  recall  the  witness,  and  the  silting 
member  undertaking  to  pay  his  expenses  (1). 

The  scrutiny  was  then  gone  into. 

(I)  See  the  WorcesUr  caie,  3  DougK  261 ;  Covtntrif  case,  P.  &  K.  361; 
C.  &  R.  287 ;  Ipswich  case,  K.  &  0. 339 ;  Roxburgh  case,  F.  &  F.  470;  Grtst 
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CASE  OF  JOHN  CLOUGH,  JUN.  VT^T 

*  April  21. 

This  voter  was  objected  to  by  the  petitioner^  on  the  Where  the 
ground  that  after  the  registration  of  1840,  and  before  the  ted  the'pre- 
election,  the  voter  removed  from  the  premises  for  which  JJhlch  he 
he  was  registered,  and  in  respect  of  which  he  voted.    At  ^^P^ 
the  poll  he  answered  the  third  question  in  the  affirmative,  tween  the 
This  being  proved,  the  sitting  member  showed  that  the  a^the^^** 
voter  had  not  such  an  occupation  of  the  premises  at  the  ej«c^»on,  the 

time  of  the  registration  as  entitled  him  to  be  registered,     struck  his 
Mr.  Seijt.   fVranghamf  in  support  of  the  vote,  con-  the  poll, 

tended  that  in  as  much  as  the  voter  had  no  quaUfication  ^j^|joved 

at  the  time  he  was  registered,  he  could  not  now  be  ob-  *^*^  ^7" 

°  not  entitled 

jected  to  for  having  lost  his  qualification  by  any  act  sub-  to  be  regis* 

tered  for 
Yunmth  case,  F.  &  F.  663  -,  and  the  Weymouth  case,  ante,  p.  106.    In  all  such  pre* 
te  cases  the  returning  officer  was  called  to  produce  or  prove  the  poll.    In  ™*^  ^. 
tlie  WoreesUr  case  the  Committee  determined,  that  as  the  cross-examination  ^^  his  quali- 
of  ibe  returning  officer  as  to  matters  connected  with  alleged  improper  conduct  6cation  had 
n  hn  part  at  the  election,  would  have  the  effect  of  anticipating  his  defence  been  taken 
befoie  the  petitioner's  witnesses  were  examined  to  establish  the  charge,  the  ^'p^  ^"® 
croii*exaiDination  should  not  take  place  at  that  time.    In  the  Coventry  case  the  barrist^ 
retnmiog  officer  was  charged  in  the  petition  with  neglect  of  duty  at  the  election ; 
^  bb  cross-examioatioD,  as  to  the  merits  of  the  whole  case  of  the  petitioners, 
*u  objected  to,  on  the  ground  that  though  he  was  necessarily  a  witness  to  prove 
^  poll,  he  was  a  party  to  the  inquiry,  and  ought  not  to  be  permitted  to  be 
^mioed  at  all,  more  especially  by  the  sitting  member.     The  Committee 
^ved  the  cross-examination  to  proceed,  but  recommended  the  counsel  for 
the  ntting  member  to  bear  in  mind  he  was  substantially  examining  his  own 
vitoess,  and  not  to  make  his  questions  too  leading.    In  the  Ipswich  case  the 
<3Ms^zamination  of  the  returning  officer,  who  was  charged  in  the  petition  with 
ABeooduct  in  taking  the  poll,  was  not  allowed  as  to  the  conduct  of  the  election. 
la  the  Roiburgh  case  the  counsel  for  the  petiUoner  submitted  that  the  cross- 
examination  of  the  returning  officer  must  be  confined  to  the  authenticity  of  the 
pofl,  and  be  would  not  concede  that  the  sitting  member  had  a  right  to  have  him 
''^ed,  although  he  did  not  resist  it  under  the  circumstances.    There  was  no 
^*t^  against  the  returning  officer.    In  the  Great  Yarmouth  case,  where  the 
P^tioner  sought  to  set  aside  the  election  for  bribery,  and  did  not  pray  for  the 
^t,  the  Committee  would  not  allow  the  returning  officer  to  be  cross-examined 
as  to  matters  with  a  view  to  recriminate.    In  the  Weymouth  case,  which  was  a 
^ase  of  scrutiny,  the  returning  officer,  who  was  charged,  in  the  opening  statA- 
*^KQt  of  the  petitioners*  counsel,  with  partiality  at  the  election,  was  not  allowed 
^be  crosf-examinad  as  (o  the  general  menu  of  the  case. 

y2 
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1842.  sequent  to  the  registration.  A  person  who  never  had  an 
occupation  cannot  be  said  to  have  determined  or  put  an 
end  to  that  occupation.  The  voter's  removing  from  pre- 
mises which  did  not  qualify  him  to  be  placed  on  the 
register,  would  not  disqualify  him  for  voting  for  premises 
for  which  he  was  registered.  The  voter  might  have  been 
objected  to  before  the  revising  barrister,  as  having  no  title 
to  be  registered;  but  that  was  not  done;  and  as  there 
was  no  decision  on  that  question,  it  cannot  now  be  enter- 
tained  by  the  Committee.  As  the  register  cannot  now  be 
called  in  question,  the  right  of  the  voter  to  vote  is  incon- 
testable. The  case  of  Matt/tews,  before  the  Monmouth 
Committee,  mentioned  by  Mr.  Rogers  (1),  is  in  point; 
also  Draper's  case^  decided  by  the  Southampton  Com- 
mittee (2). 

Mr.  Cockburn, — The  Confmittee  is  called  upon  to  com- 
plete the  fraud,  which  the  voter,  as  is  confessed  by  the 
other  side,  attempted  to  commit.  The  case  o{  MatthevSf 
though  cited  by  Mr.  Rogers,  is  not  approved  of  by  liimi 
and  it  was  decided  only  by  the  casting  vote  of  the  Chair- 
man. Matthews,  moreover,  did  nothing  to  mislead  the 
overseers  as  to  his  being  quaHfied  ;  this  the  voter  did  in 
the  present  case,  and  he  should  be  bound  by  his  acts  or 
declarations,  from  which  he  intended  it  to  be  inferred 
that  he  was  qualified.  Draper's  case  is  not  applicable; 
it  is  by  no  means  clear,  that  Draper  had  not  a  qualifica- 
tion at  the  time  of  the  registration ;  and  the  subsequent 
intimation  of  the  Committee,  mentioned  in  the  reporter's 
note,  shows  that  they  did  not  decide  the  same  questioD 
as  the  one  now  raised.  It  is  said  by  the  other  side,  that 
this  is  a  registration  objection,  and  that,  as  there  was  no 
decision  of  the .  revising  barrister  upon  it,  it  does  not 
come  within  the  jurisdiction  of  the  Committee.  But  the 
Committee  has  a  jurisdiction  to  review  the  register  in 
(I)  On  Commitlees,  179,  n.  (2)  P.  &  K.  231. 
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:ertain  circumstances^   impliedly  reserved   by  the   58th     1842. 
section.     The  finality  of  the  register  depends  on  two  con- 
litions ;  firsts  that  the  voter  should  not  have  had  his  title 
:o  be  placed  upon  it  decided  by  the  revising  barrister; 
md^  secondly^  that  the  voter  should  have  answered  the 
hird  question  required  to  be  put  in  certain  cases  to  him 
It  the  poll.     By  the  58th  section^  the  returning  officer,  if 
required  by  a  candidate,  is  to  put  to  a  voter  three  ques- 
tions^ the  third  being,  *'  Have  you  the  same  qualification 
for  which  your  name  was  originally  inserted  in  the  register, 
&c.  {specifying  the  particulars  of  the  qualification  as  de- 
scribed in  the  register)!''    And  if,  from  the  answer  to 
such  question^  it  should  appear  to  the  returning  officer, 
that  the  voter  has  not  the  same  qualification  for  which  his 
name  was  inserted  in  the  register,  he  shall  be  excluded 
from  voting.    The  returning  officer  has,  therefore,  as  far 
as  deciding  upon  the  answer  to  this  question,  a  judicial 
authority ;  and,  from  his  decision,  an  appeal  must  lie  to 
this  Committee ;  as  it  is  given  to  no  other  authority,  and 
as,  without  it,  a  most  mischievous  power  would  be  left  in 
his  hands.     Now,  looking  at  the  words  of  the  question, 
and  the  directions  in  italics  to  be  observed  in  putting  it, 
it  is  manifest  that  the  answer  to  it  must  be  couched  as  if 
the  words,  "  and  for  which  you  are  now  registered,"  were 
part  of  the  question.     Now,  the  voter,  by  having  quitted 
his  premises  before  the  election,  had  ceased  at  that  time 
to  be  registered  for  them,  and  could  not  therefore  answer 
the  third  question  in  the  affirmative.     But,  assuming  the 
question  is  not  to  be  read  in  the  manner  proposed,  still  the 
voter  could  not  answer  it  in  the  affirmative,  as  he  had  not 
at  the  time  of  voting  the  same  qualification  as  that  de« 
icribed  in  the  register.     As,  however,  the  question  was 
put  to  him,   and  the  returning  officer  decided  on  his 
answer  to  allow  his  vote,  an  appeal  lies  from  that  decision 
to  this  Committee. 
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1842.         The  Committee,  after  deliberation,  decided  that  the 
'  vote  was  a  bad  vote. 


Aprii22.  THOMAS  ASTLEY'S  CASE. 

Where  the  The  voter  was  registered  for  "House  and  Shop."  Se- 

^***?'TJ*  veral  years  previously,  he  hired  of  his  landlord  a  house, 

for "  house  shop,  and  bake-office,  the  house  and  shop  being  under  one 

and  he  oc-  roof,  and  the  bake-of&ce,  a  distinct  building,  being  con- 

house^and  ^ected  with  them  by  a  covered  way.     The  business  carried 

shop  with     on  by  the  voter  in  his  shop  was  that  of  a  baker,  for  which 

another 

house  ad-     he  Used  the  bake-ofSce.     He  afterwards  hired  of  the  same 

neithe^'of     landlord  a  smaller  house  adjoining  the  house  and  shop, 

^™**fio1  ^^^  broke  a  door- way  through  the  partition-wall  of  the 

per  annum;  two  houses.    In  December,  1840,  the  covered  communica- 

being  an  in-  tion  between  the  house  and  shop  and  the  bake-office  vm 

Scati^"  broken  down,  to  allow  of  a  public  thoroughfare  being 

between       made  between  them.    From  this  time,  in  sroinfir  from  the 

them  by  a  ^       ° 

door  which  house  and  shop  to  the  bake-office,  the  sky  was  overhead, 
election  was  '"  ^^^  same  month  of  December,  the  voter  let  the  smaller 

nailed  upp  housc  to  his  son.  The  son  was  called  as  a  witness  in  sup- 
but  whether  / 
before  or      port  of  the  vote,  and  stated  that,  when  he  took  possession 

gistration  it  of  the  Smaller  house,  the  communication  between  the  two 

p^r°°the'^  houses  was  stopped  by  a  nail  being  driven  in,  over  the 

Committee  latch  of  the  door,  to  prevent  its  being  opened  (I).    No 

vote.  alteration  was  made  in  the  outer  door  of  the  smaller  house, 

whether^  ^^^  ^^"*  ^^^  ^'^^  entire  premises  was  151.  10^.,  but  the 

where  the  landlord  paid  the  rates,  amounting  to  I2s.     The  rent  for 

registered  which  the  voter  let  the  smaller  house  to  his  son  was  Si- 

and  shop,"  P^r  week,  or  5/.  4^.  per  annum  ;  and  the  annual  value  of 
abake-otfice 

*^  -Jj***  (1)  Id  the  course  of  tlie  arguments  that  followed  the  evidence,  it  was  coo* 

with  them  ^^^^d  on  one  side  thai  this  expression  meant  that  the  stopping  up  of  the  door 

and  used  in  took  place  at  the  time  of  the  son's  taking  possession ;  by  the  other  side,  that  it 

the  business  meant  that  the  sou  found  the  door  already  slopped  up  when  he  entered  in  De* 

b  t^bet^  ^®"*^®'''    ^^®  Committee  appeared  to  be  of  opinion  that  the  latter  construction 

which  Md°  ^^^  "g*>^ 
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the  bake-office  was  estimated  by  the  landlordi  called  to     1840. 
support  the  objection  to  the  vote^  at  21.  the  hoase 

Mr.  Hildyard,  against  the  vote,  contended  that  by  the  public  way 
smaller  house  being  parted  with  and  the  bake-office  being  5r*a?com- 
severed  from  the  registered  qualification,  the  value  of  the  prisedinthe 
premises  occupied  by  the  voter,  and  in  respect  of  which  op  the  re* 
he  voted  at  the  election,  was  under  10/.  per  annum.  ^^^ 

L  As   to  the  bake-office:   Although   the  voter  con- 
tinued to  occupy  that  portion  of  the  premises  until  the 
election,  yet,  as  he  was  not  in  point  of  law  registered  for 
it  at  that  time,  it  gave  him  no  title  to  vote  (1).     It  is  con- 
ceded that  he  was  registered  for  it  in  1840 ;  for  the  bake- 
oflBce  being  then  annexed  to  the  house  and  shop,  and 
being  within  the  curtilage,  formed  in  law  part  of  the  house, 
and  was  comprised  in  the  description  of  the  qualification 
on  the  regbter.    If  the  connexion  between  the  house  and 
bake-ofBce  had  been  broken  before  the  registration,  as  it 
was  after,  the  bake-office  must  have  been  separately  de- 
scribed, and  would  not  have  been  included  in  the  descrip- 
tion <'  house  and  shop."    At  the  registration  the  descrip- 
tion "  house  and  shop"  comprised  the  bake-office,  but  it 
did  not  after  the  month  of  December ;  and  the  severing 
the  connexion,  or  breaking  the  curtilage,  was  therefore 
the  same  in  effisct  as  if  the  voter  was  not  registered  for  it. 
[Mr.  Cripps. — Do  you  mean,  that  no  building  of  any  de- 
scription, however  necessary  to  the  enjoyment  of  the  house, 
though  detached  from  it,  nor  that  a  garden  such  as  is 
frequently  annexed  to  a  house  in  a  town,  could,  under 
tny  circumstances,  be  comprised  within  the  description 
''house,*'  inserted  in  a  register  of  voters?]     It  is  not 
necessary  to  carry  the  argument  to  that  extent.    A  build- 
ing, though  detached,  may  from  its  nature  be  appurtenant 
to  the  house,  as  may  a  small  garden,  and  either,  therefore, 
would  be  comprised  in  the  term  ''  house.''    But^  in  this 

(1)  2  Will.  IV.  c.  46,  ».27. 
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1842.  case,  the  bake-office  cannot  be  regarded  as  a  mere  appur- 
tenance to  the  house ;  the  shop  would  rather  be  appurte- 
nant to  the  bake-office.  The  value  of  the  bake-office  is 
more  than  one-fifth  of  that  of  the  house  and  shop ;  it  is 
too  important,  from  that  and  other  circumstances,  to  be 
considered  as  a  mere  appurtenance.  Moreover,  the  voter 
could  not  be  registered  for  the  bake-office  as  well  as  the 
house  and  shop  at  the  same  time,  as  that  would  not  con- 
sist with  the  words  of  the  27th  section  of  the  Reform  Act. 
A  person  may  be  registered  for  a  house,  warehouse,  coaot- 
ing-house,  or  other  building,  that  is,  for  any  of  those 
tenements,  but  not  two  or  more  of  them  together.  This 
has  been  expressly  decided  in  Sweeimavts  ccisei}).  An 
outbuilding  may  be  joined  to  a  house  to  increase  its  valae, 
either  expressly,  or  tacitly,  if  it  be  within  the  curtilage. 
But  in  the  present  case,  the  bake-office  is  separated  in 
the  most  unequivocal  manner  from  the  house^  by  a  public 
way  lying  between  them. 

2.  As  to  the  smaller  house :  The  internal  communica- 
tion between  the  two  houses,  existing  at  the  registration 
of  1840,  prevented  their  being  in  anywise  considered  as 
two  houses,  and  therefore  the  description  ^'  house  and 
shop"  in  the  register  comprised  the  smaller  house.  When- 
ever two  houses  are  connected  by  an  internal  communica- 
tion, they  form  in  law  but  one  house,  and  each  is  but  a 
part  of  the  whole.  The  necessary  presumption  is,  there- 
fore, that  the  two  houses  were  included  in  the  description 
in  the  register.  At  the  registration,  the  annual  value  of 
the  qualification,  for  which  the  voter  was  registered,  was 
sufficient ;  but  by  his  parting  with  the  smaller  house  in 
the  following  December,  that  value  was  reduced  to  9/.  14«., 
and  if  from  that  the  annual  value  of  the  bake-office  be 
taken,  the  insufficiency  of  the  residue  of  the  qualification, 
viz.  the  house  and  shop,  is  abundantly  clear. 

(1)  Ale.  R.  C.  27. 
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Mr.  Cockbum,  in  support  of  the  vote. — 1.  The  bake-  1842. 
ice  must  be  considered  as  being  appurtenant  to  the 
use.  It  was  let  with  it,  and  has  for  years  been  used 
th  it^  and  essentially  belongs  to  it  for  the  purposes  of 
e  shop.  It  is  an  appurtenance  in  its  proper  sense, 
bis  circumstance  distinguishes  the  present  case  from 
veetman's  case,  where  it  did  not  appear  that  the  count- 
g-house  and  stores  were  in  the  same  take  or  were  ever 
lited ;  the  one  could  not,  therefore,  be  considered  ap- 
iirtenant  to  the  other.  The  bake-office  is  an  accessory 
>  the  house  and  shop  ;  the  accidental  fact  of  the  means 
f  communication  between  being  covered  or  not,  cannot 
Iter  that  relation.  The  value  of  the  bake-office  cannot, 
herefore,  be  subtracted  from  that  of  the  house  and  shop. 
8.  Then  as  to  the  smaller  house  :  The  objection  should 
lave  been  taken  at  the  registration.  The  smaller  house 
m  not  comprised  in  the  description  of  the  qualification 
)Dthe  register;  for^  notwithstanding  the  internal  commu- 
nication between  the  two  houses,  they  did  not  by  any 
neans  necessarily  constitute  one  house.  The  criterion 
'or  determining  whether  one  building,  the  several  parts 
)f  which  are  occupied  or  tenanted  by  different  persons, 
ndading  the  owner,  is  one  house,  or  several  houses,  is 
be  control  of  the  outer  door.  The  sole  control  of  the 
>ttler  door  by  the  owner,  or  the  common  control  of  it  by 
iU  the  inmates,  determines  whether  the  several  parts  of 
be  building  are  separate  houses,  or  whether  they  form 
Illy  one  bouse.  This  is  the  principle  applied  in  burglary. 
Cambers  in  the  inns  of  court  are,  legally,  separate  houses, 
fow,  in  this  case,  the  control  of  the  outer  door  of  the 
nailer  house  was  not  in  the  voter,  but  in  the  lodger,  or 
ibtenant,  who  occupied  it  for  the  time  being.  If  a  bur- 
ary  bad  been  committed  in  it,  it  would  have  been  laid  in 
e  indictment  as  the  house  of  the  lodger.  This  being 
,  the  presumption  is  directly  the  reverse  of  that  stated^ 
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184S.  and  the  smaller  bouse  cannot  be  supposed  to  bave  been 
comprised  in  tbe  description  of  tbe  qualification  in  the 
register.  If  that  be  so,  then  the  deficiency  in  the  value 
of  that  qualification  should  have  been  taken  before  the 
revising  barrister,  as  it  existed,  if  at  all,  at  that  time,  and 
has  not  arisen  since  the  registration.  But  assuming  the 
smaller  house  to  be  comprised  in  the  registered  quaUfica- 
tion,  it  is  by  no  means  shown  that  the  separation  of  the 
two  houses  took  place  after  the  registration.  It  lay  on 
the  other  side  to  show  distinctly  and  beyond  doubt  that  it 
did,  but  they  have  failed  to  do  so.  The  inference  is, 
therefore,  that  it  took  place  before  the  registration;  if  so, 
the  objection  again  should  have  been  taken  before  the 
revising  barrister. 

After  deliberation,  the  Committee  resolved  that  the 
vote  was  a  good  vote. 


Aprim  THOMAS  PILKINGTON'S  CASE. 

and  24. 

Where  the       The  voter  was  registered  for  "  Saw-mill  and  Land,"  and 

voter,  one  of  ,  .  _  °  ^  ,      -  i       .  ,      .  i  i  • 

several  part-  was  objected  to  on  the  ground  of  having  parted  withnu 
r^st^  qualification  between  the  registration  and  the  election, 
for  his  share  jj;  appeared  that,  by  certain  articles  of  co-partnership  of 
held  by  the'  4th  March,  1835,  between  Stone  of  the  1st  part,  Thomas 
joinUy  as  Pilkington,  the  voter,  of  the  2nd  part,  Pryce  of  the  8rd 
plJItoenhip  P^^*'  Shorrock  of  the  4th  part,  and  Hopwood,  jun.  of  the 
V^^riy,  5th  part,  it  was  recited,  that  the  said  several  parties  bad 
partners  co-  agreed  to  enter  into  partnership,  under  the  firm  of  •*  The 
tibsaUiey  Blackburn  Saw  Mill  Company,"  in  the  manner,  and  sub- 
assSim  their  J®^^  *^  ^^®  provisions,  thereinafter  mentioned ;  and  that, 
shar^  with-  on  the  7th  January  then  last  past,  Hopwood  senior  had 

out  the  con-    -       .      ,  ,  "^       ,  ...  ,    .  . 

sent  of  the  demised  to  the  several  parties,  their  executors,  adminis- 
Committee  ^^ators,  and  assigns,  a  piece  of  ground,  measuring  one 
i^^in?  *^^^'  ^^  Blackburn,  on  which  was  a  saw-mill,  and  other 
^4e  voter  buildings,  for  the  purpose  of  carrying  on  the  business  of 
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3  co-partnership.     The  deed  then  contained  mutual     184S. 
irenants  by  the  parties  to  enter  into  the  partnership  in  of  all  hU 
nal  shares,  to  carry  on  the  business  of  the  saw-mill  on  fnJI]^^ 
i  premises  in  questioni  and  that  the  partnership  should  ^e  partner- 
itinue  for  seven  years  from  the  date  of  the  articles,  pertymtde 
nongst  other  things,  it  was  also  covenanted,  "  that  none  co^m  o^* 
the  said  parties  should,  during  the  co-partnership,  as-  ^"  co-pwt- 
fn,  make  over,  or  pledge,  or  in  anywise  dispose  of  his  between  the 
.rt  or  share  of  and  in  the  said  co-partnership  concern,  and'eiiL-^^ 
of  and  in  the  said  joint  stock,  or  any  part  thereof,  to  Se°rive^h?m 
ly  person  or  persons  whomsoever,  without  the  consent  of  his  right 
[  the  others  of  them  first  had  in  writing  under  their 
ands."     Hopwood,  junior,  one  of  the  partners,  acted  as 
ecretary  to  the  partnership,  the  affairs  of  which  appeared 
X)  be  under  the  control  of  the  partners,  who  at  certain 
iotervals  assembled  to  consult  about  its  affairs.     In  1838, 
Pryce,  another  of  the  partners,  became  insolvent^  and  his 
(bare  was  sold  by  public  auction  by  order  of  his  assignees, 
and  Duckworth  became  the  purchaser  of  it.    In  the  books 
of  the  partnership,  Duckworth's  name  appeared  from 
that  time.     But  no  consent,  in  writing,  or  otherwise,  had 
been  given  by  the  other  partners  to  Pryce's  share  being 
told  or  assigned. 

On  the  2nd  of  November,  1840,  the  voter,  by  deed,  in 
nmsideration  of  100/.,  assigned  his  undivided  one-fifth 
part  or  share  of  and  in  all  that  the  said  plot  of  ground, 
ttw-mill,  buildings,  and  premises,  to  his  father,  Thomas 
Pilkington,  his  executors,  administrators,  and  assigns,  for 
lie  residue  of  said  term.  No  consent  was  obtained  from 
be  other  partners,  previously  to  this  assignment;  but 
ifter  its  execution,  Pilkington,  the  father,  attended  the 
oeetings  of  the  partners;  his  presence  was  never  objected 
);  and  he  took  part  in  the  discussions  about  the  affairs  as 
tie  of  the  partners.  On  one  occasion  this  happened 
hen  a  meeting  took  place  to  consult  upon  the  propriety 
r  dispoBing  of  the  concern.    Hopwood  stated,  that  Pil- 
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1842.  kington,  the  father,  was  regarded  in  the  light  of  repre- 
senting his  son,  but  that  the  son  had  not  attended  since 
the  2nd  of  November,  1840.  No  alteration  was  made  in 
the  books,  and  the  share  of  profits  due  to  the  voter  was 
carried  to  his  account. 

Mr.  Hildyard. — In  support  of  the  vote^  contended  that 
the  deed  of  assignment  was  waste  paper,  being  made  m 
direct  violation  of  the  voter's  covenant  with  his  partners. 
The  evidence,  that  their  consent  was  not  given,  is  uncon- 
tradicted. No  interest  passed  by  the  deed,  and  it  was 
simply  void. 

Mr.  Pollock y  against  the  vote. — By  the  deed  under  seal 
of  the  2nd  November,  1840,  the  voter  divested  himself  of 
all  interest  in  the  partnership  concerns.  At  a  meeting, 
held  to  discuss  the  propriety  of  disposing  of  the  concern, 
the  father  attended,  and  took  a  part  in  the  discussion, 
without  being  objected  to.  The  question  is  not,  whether 
the  father  had,  by  the  interest  he  took  under  the  deed  of 
assignment,  a  right  to  be  registered  for  the  qualification 
formerly  possessed  by  his  son,  but,  whether  the  son  did 
not,  by  that  deed,  divest  himself  entirely  of  all  interest  in 
the  partnership  property,  and  consequently  of  his  right 
and  title  to  vote.  The  argument  of  the  other  side  goes  to 
this  length,  that,  if  a  person  covenants  not  to  do  an  act, 
and  yet  does  it,  the  Committee  are  to  find  that  he  did 
not  do  it.  The  assignment  is  a  breach  of  covenant, 
doubtless,  and  an  action  might  be  grounded  on  it  [Mr. 
Cripps.  One  partner  cannot  sue  another.]  At  least  such 
a  breach  of  covenant  is  ground  for  a  complaint  in  equity*  \ 
The  father  being  allowed  to  attend  the  meeting  of  the  ^ 
partners  and  to  take  a  part  in  their  discussion,  without  | 
being  objected  to,  was  a  dispensation  of  the  covenant  on  ! 
the  part  of  the  other  partners.  But  the  argument  against 
the  vote  need  not  be  carried  so  far,  since,  without  such 
dispensation,  the  assignment  operated  as  against  the  voter 
to  divest  him  of  all  interest  in  the  partnership  property. 
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*he  assignment  took  from  him  his  equitable  as  well  as      1842. 
;gal  interest.     What  interest  the  father  took  with  refer- 
nce  to  the  other  partners  is  immaterial. 
The  Committee^  after  deliberation,  resolved  that  the 
ote  was  a  good  vote. 

In  this  case,  in  support  of  the  objection  to  the  vote,  Leo-  A  witness 
nard  Wilkinson  was  called  to  prove  the  execution  of  a  deed  J^q  j* 
of  assignment^  being  the  attesting  witness.  It  appeared  ^^?.^"™* 
from  his  evidence  on  the  voire  dire,  that  he  had  been  in  during  the 
the  committee  room  during  the  progress  of  the  case,  and  log,,  and 
whilst  witnesses  were  under  examination,  but  before  he  ^ne,^". 
was  served  with  the  Speaker's  warrant,  and  before  he  had  edWiohim- 

•     .         .  .,.111,  ^    selfsum- 

aoy  intimation  or  expectation  that  he  should  be  so  served,  monedasa 
From  the  time  he  received  the  Speaker's  warrant,  he  had  from^which 
not  been  in  the  room.     He  also  stated,  that  he  was  not  fraeheab- 

stainedfrom 

uterested  in  the  result  of  the  inquiry ;  that  he  lived  in  going  into 
the  town  of  Blackburn;  and  that  he  was  in  London  on  mitteeroom. 
private  business  of  his  own,  and  had  visited  the  Committee  J^*be"exa!**^ 
Joom  from  motives  of  curiosity.  mined. 

Mr.  Hildyard  objected  to  his  being  sworn,  as  incom- 
petent, from  having  violated  the  general  order  of  the 
Committee,  alBxed  on  the  Committee  room  door.  In  the 
Weymouih  ctise  during  the  present  session  the  general 
Order  was  adhered  to  without  exception. 

Mr.  Pollock. — At  nisi  prius,  witnesses  are  ordered  out 
of  Court  during  that  cause  only  in  which  they  are  sub- 
poenaed to  give  evidence.  In  a  scrutiny  before  an  Elec- 
tion Committee,  each  case  is  to  be  regarded  in  the  light 
of  a  separate  case.  All  that  is  required  by  the  general 
Drder  of  the  Committee,  therefore,  is,  that  a  witness 
ihould  not  be  allowed  to  continue  in  the  Committee  room 
luring  the  investigation  of  the  case  in  which  he  is  a  wit- 
less. It  would  be  useless  to  exclude  him  during  inquiries 
D  which  bis  testimony  is  not  required.    That  the  witness 
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1842.  was  in  the  room  before  PUkingtofCs  case  was  called  on, 
must  be  admitted  from  his  own  statement,  but  he  was  not 
in  the  room  whilst  that  case  was  under  investigatioD,  nor 
even  upon  the  day  on  which  it  was  heard. 

Mr.  Pollock  was  stopped  by  the  Committee^  who 
called  on 

Mr.  Hildyard. — The  cases  are  old  and  clear,  that  the 
evidence  of  witnesses  remaining  in  the  Comnuttee  room 
after  notice  given  to  exclude  them,  cannot  be  received. 
Cardigan  (1),  Nottingham  (2),  Worcester  {3),  and  Jyfa- 
burt/(if)  cases.  In  the  last  case,  the  circumstances  ander 
which  the  evidence  of  one  Moore  was  excluded  were 
precisely  similar  to  the  present.  In  the  same  case,  one 
Peck  was  declared  to  be  incompetent ;  that  witness  had 
been  in  the  Committee  room  during  the  proceedings  of 
the  Committee  previously  to  receiving  the  Speaker's  war- 
rant,  and  his  case  perhaps  is  more  parallel  with  the  pre- 
sent, inasmuch  as  he  was  a  mere  formal  witness.  The 
present  witness  was  not  summoned  until  he  had  been 
some  days  in  the  Committee  room ;  but,  as  he  is  the 
attesting  witness  to  a  deed,  an  essential  part  of  the  case 
in  support  of  which  he  is  called,  the  parties  summoDiDg 
him  must  have  been  aware  that  he  was  a  necessary  wit- 
ness, at  least  six  days  before  the  sitting  of  the  Committee, 
and  they  should  have  taken  care  to  exclude  him  from  die 
Committee  room.  If  the  evidence  of  this  witness  is  allowed 
to  be  taken,  there  will  be  no  security  in  future  for  the  pro- 
per observance  of  the  order  of  exclusion.  All  that  will 
be  necessary  for  parties  desirous  of  evading  that  ordef 
will  be  to  collude  with  the  agent  of  the  side  they  are 
desirous  of  supporting,  to  postpone  serving  them  with  the 
chairman's  order,  until  they  shall  have  had  an  opportum^ 
of  visiting  the  Committee  room.      Then,  the  strongest 

(1)  3  Ld.  Glenb.  226.  (2)  1  Peck.  88. 

(3)  1  Ld.  Gleab.  265.  (4)  2  Peck.  262. 
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nptatioDi  and  the  easiest  means,  will  be  presented  to 
ludulent  witnesses  and  agents,  of  violating  one  of  the 
>st  useful  rules  in  judicial  inquiries. 
Mr.  Pollock. — In  all  the  cases  cited  against  the  admis- 
m  of  the  evidence  of  this  witness,  the  witnesses  were  to 
>eak  to  facts.  The  present  witness  is  strictly  a  formal 
itness,  and  one  of  necessity.  Nor  in  any  of  those  cases 
oes  it  appear,  that  the  witnesses  rejected  had  been  pre- 
ent  during  that  portion  only  of  the  proceedings  in  which 
heir  evidence  was  not  required.  It  is  this  which  distin- 
{ubhes  those  cases  from  the  present. 
The  Committee  allowed  the  examination  of  the  witness 
0  proceed. 


WILLIAM  ROBINSON'S  CASE. 

The  objection  to  this  voter  was  that  he  had  quitted  the  Where  the 

voter  CCftBAd 

erase  for  which  he  was  registered,  in  May,  1841,  between  to  reside  ia 
le  registration  and  the  election.    The  facts  were  as  fol-  for^hich  he 

>W8 :—  WM  regii. 

tered,  be« 

The  voter  married  in  May,  1841.    For  two  or  three  iweemhe 

5arB  before  his  marriage,  he  resided  in  and  occupied  the  ^[^^"eiec!^'^ 

}U8e,  for  which  he  was  registered,  as  tenant,  his  mother  '^^ntj'^^L 

id  father  whom  he  entirely  supported,  livinsc  with  him.  his  tenancy 
n    .      i.       .  .      1      ,  ,  .         1  ,  of  it,  and  to 

D  the  furniture  m  the  house  was  his  ;  there  was  also  an  pay  rates 

■gan  in  the  house  belonging  to  him.     The  voter  was  a  andaUowed 

usician  by  profession,  and   the  organist  at  his  parish  1>»  father 

lurch.     On  the  door  of  the  house  was  a  brass  plate  whom  he 

igraved  with  his  name  and  profession.     Upon  his  mar-  to^nJeinit, 

age  he  ceased  to  reside  in  the  house,  but  his  tenancy  Jhem^Mve^/ 

mained  uninterrupted,   and   he  continued  to  pay  the  rai  articles 
_  ,        .  1.    1         1       .  VT  «  .     of  furniture, 

lies  and  taxes  at  the  time  of  the  election.     Upon  his  and  kent  a 

litting  the  house,  his  father  and  mother  continued  to  o^e^d'cwr, 

with  his 
ne  and  profession,  and  furnitare  in  a  spare  bed-room,  which  his  brother  occupied  on  a 
It  to  his  hihet  and  mother,  the  Committee  held  the  vote  good. 
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1842.  reside  in  it^  lie  continuing  to  support  them,  and  pajiog 
all  the  expenses  attending  tlie  house  and  their  main- 
tenance. No  servant  was  kept.  He  also  left  in  the  house 
various  articles  of  furniture  required  by  his  father  and 
mother,  together  with  that  of  a  spare  bed  room.  The 
organ  also  remained,  and  the  brass  plate  on  the  door. 
On  the  occasion  of  his  wife  being  confined,  which  took 
place  after  the  election,  the  voter  slept  for  several  nights 
at  the  house  in  question  in  the  spare  bed  room.  The 
same  room  had  also  been  occupied  by  his  brother  between 
May  and  the  election,  on  his  paying  a  visit  to  his  father 
and  mother.  The  voter  went  backwards  and  forwardi 
frequently  to  the  house  to  see  his  father  and  mother,  snd 
sometimes  to  practise  on  the  organ. 

Mr.  Pollock  against  the  vote. — The  voter  at  the  regis- 
tration in  1840  resided  in  the  house  in  question ;  before 
the  election  he  went  to  live  in  another  house.  He  may 
be  tenant  of  both  houses,  but  the  question  is,  which  doei 
he  occupy  ?  The  one  he  removed  to  is  the  one  he  occu- 
pied at  the  election,  for  he,  his  wife,  and  family  resided 
there.  There  is  not  sufficient  evidence  of  the  voter  hanog 
a  constructive  occupation  of  the  house  on  the  register.  B 
does  not  appear  that  his  father  and  mother  were  there  to 
take  care  of  it  for  him.  Their  occupation  was  not  his 
occupation.  He  paid  the  rent,  and  the  rates  and  taxes; 
that  makes  him  tenant,  but  not  occupier.  He  paid  other 
expenses  attending  the  house;  those  expenses  were  either 
what  he  was  liable  to  as  tenant,  or  they  were  acts  of  charity 
to  his  father  and  mother.  The  occasional  sleeping,  the 
continuance  of  the  organ,  and  of  the  brass  plate,  cannot  be 
said  to  amount  to  an  occupation.  Mere  tenancy  b  not 
sufficient;  tenancy  or  ownership  is  a  requisite,  but  occu- 
pation must  accompany  them  (1). 

(I)  Rogers  on  Elections,  page  180. 
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Mr.  Kinglake,  in  support  of  vote,  was  stopped  by  the     1842. 
Committee,  who  decided  the  vote  to  be  a  good  vote. 

EDWARD  SALISBURY'S  CASE.  Apnii^. 

The  voter  was  objected  to  on  the  ground  of  having  lost  where  the 
his  qualification  between  the  registration  and  the  election.  J^^aae^^Ji^ 
The  name  of  Edward  Salisbury  appeared  but  once  on  toberegis- 

.  teredfora 

the  register  of  1840,  and  his  qualification  was  described,  house  in  M. 
"House,  WilHam  Henry  Street."    It  appeared  also,  that  ^aTno^' 
the  voter  never  occupied  a  house  in  that  street,  but  that  J®f^?**'®^ 
be  occupied  a  house  in  Montague  Street  at  the  time  of  the  Dame 

'«  A.  B  " 

ind  some  years  before  the  registration  of  1840,  and  for  appeared 
^hich  he  was  legally  entitled  to  be  registered  in  that  year.  0°  the  re^ 
b  was  also  shown  that,  in  December,  1840,  he  quitted  his  pter.for  a 

I  ,        _  house  iQ 

iKHise  in  Montague  Street,  and  went  to  reside  elsewhere,    v^.  H. 

Mr.  Pollock,  against  the  vote,  contended,  that  the  de-  where' the 
Kription  of  the  situation  of  the  voter's  qualification  was  *°^"  ^,?f 

,  ^  no  qoalin* 

)QDpIy  erroneous,  and  that  it  must  be  taken  to  mean  his  cation,  the 
toase  in  Montague  Street;  and  as  it  was  proved  that  he  held  that  his 
td  never  occupied  any  house  or  premises  corresponding  So^jJ^^^**" 
idi  the  description  of  the  qualification  in  the  register  in  ^i-  street, 

between  the 

^flliam  Henry  Street,  it  must  be  assumed  that  he  polled  registration 
:  the  election  for  his  house  in  Montague  Street.    And  Action  did 
being  shown  that  he  quitted  that  house,  after  the  regis-  potwable 
■Ckm  of  1840,  and  before  the  election,  his  vote  given  in  strike  his 
•pect  of  that  house  must  be  disallowed.  ^n.^ 

Mr.  Hildyard^  in  support  of  the  vote. — It  is  agreed 
at  Edward  Salisbury,  who  occupied  a  house  in  Mon- 
gae  Street,  never  occupied  a  house,  or  any  premises 
oferring  a  qualification  as  a  voter,  in  William  Henry 
Teet ;  but  then  it  is  said,  that  the  description  of  the  situ- 
ion  of  his  house  is  a  mere  mistake,  and  is  to  be  treated  as 
cb.     There  is,  however,  no  evidence  to  show,  that  some 

VOL.  I- — B.  A.  E.  C.  Z 
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1842.  other  Edward  Salisbury  did  not  occupy  a  house  in  Wil- 
liam Henry  Street^  and  was  not  registered  for  it,  and  that 
such  Edward  Salisbury  is  not  the  Edward  Salisbury  on 
the  poll.  No  proof  whatever  has  been  given,  that  the 
Edward  Salisbury  on  the  register  for  a  house  in  ^VlUiam 
Henry  Street,  and  on  the  poll,  is  the  Edward  Salisbury 
who  quitted  his  house  in  Montague  Street.  The  identic 
of  the  persons  being  wanting,  which  might  be  so  easfly 
proved,  is  an  answer  to  the  objection  to  this  vote.  11^ 
however,  that  identity  be  assumed,  then  the  objedioD 
must  fail,  as  there  is  no  objection^  amongst  those  deli- 
vered in  by  the  petitioner,  that  will  apply  to  the  case. 
Every  one  of  those  objections  against  the  vote  of  Edward 
Salisbury,  and  out  of  which  the  petitioner  cannot  now 
travel,  applies  to  his  registered  qualification  in  "  Wilfiam 
Henry  Street."  The  argument  on  the  other  side  concedes 
that,  at  the  registration  of  1840,  the  voter  had  no  qualifi- 
cation in  that  street,  and  all  the  objections  apply  to  a 
change  or  loss  of  qualification,  in  that  street,  between  the 
registration  and  the  election.  No  such  change,  or  loiSi 
can  have  taken  place ;  as  that  would  necessarily  implyi 
against  the  evidence  before  the  Committee,  that  the  voter 
had  a  qualification  in  William  Henry  Street.  Moreover, 
the  objection  is  a  registration  objection,  and  consequently 
cannot  now  be  gone  into,  as  the  Committee  will  not  open 
the  register.  By  the  mode  of  proceeding  pointed  out  by 
the  50th  section  of  the  Reform  Act,  this  objection  could 
have  been  taken,  and  must,  if  valid,  have  succeeded  at 
the  registration,  as  the  real  defect  in  the  vote  existed  at 
that  time.  This  therefore  renders  it  impossible  for  the 
Committee  now  to  entertain  the  objection. 

After  deliberation,  the  Committee  decided  the  vote  to 
be  a  good  vote. 
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184^ 

WILLIAM  CLARKS  CASE.  

April  26. 

voter   was   registered   for   a  **  House>    Darwin  where  a 
he  was  objected  to  on  the  ground  of  having  J^j^J^^ 
the  premises,  for  which  he  was  registered,  between  reside  in  a 

,    ,         ,       .  house  in 

stration  and  the  election.  May,  lasg, 

voter  hired   the   house  in   question  of  Messrs.  faraUy^TOn? 
:,  and  occupied  it  several  years  as  their  tenant,  tinuing  to 

*  ,  "^  reside  in  it 

,  1839,  he  went  to  live  at  a   farm   out  of  the  till  Mid- 
,  his  wife  and  family  remaining  in  the  house  till  1 84^  when 
mer,   1840,  when   they  followed    him,  with  the  *^^y  **^^ , 

'  '  J  '  with  most 

part  of  the  furniture,  leaving,  however^  some  ofthefurni- 
behind  them  in  the  house.  In  November,  1840,  did  not  give 
r  dehvered  up  the  key  to  Messrs.  Fielding,  who,  Ji^J^No- 
bllowinff  month,  put  a  distress  in  the  house  for  yember  fol- 

,  -KT  •  lowing, 

;  due  up  to  November,  and  seized  the  furniture  shortly  after 
le  house,  and  sold  it  to  satisfy  the  rent.  landlord/ 

hciburn  against  the  vote. — That  the  objection  ^JfJlfj'}^. 
the  vote  may  apply,  it  is  necessary  that  the  voter  n>ture  left 
li  an  occupation  of  the  house  in  question  on  tlie  arrear  up  to 
July,  1840,  as  entitled  him  to  be  registered  at  the  fi,l^^!' 
I  registration.     And  that  is  the  sole  question  for  ™*"®«  ^^^^ 

.  .         ^  he  had  not 

ation,  as  the  evidence  of  his  ceasing  to  have  any  an  occupa- 
do  with  the  house  after  November,  1840,  is  con-  house  en-^ 

titling  him 
to  be  regis- 

sr  Committees  have  held  that  the  mere  incidents  ^^re^  i° 
cy  were  sufficient  to  confer  the  right  to  vote,  if  the 
tained  possession  of  the  premises,  though  he  did 
lally  occupy  them:  William  MiUigan's  case(\), 
be  Ripon  Committee,  where  there  was  no  personal 
ion,  and  no  furniture  or  goods  even  left  on  the 
),  the  voter  merely  keeping  possession  of  the  key. 
^eymouth  Committee  of  the  present  session 
a  somewhat  stricter  interpretation  of  the  word 

(1)  F.&F.87. 

z2 
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1842.  "occupy,"  and  decided^  that  the  mere  right  to  occupy 
was  not  sufficient  (1).  But,  in  the  present  case,  there  was 
more  than  the  mere  right  to  occupy;  there  was  an  occu- 
pation within  the  meaning  of  Reg.  v.  St.  Mary  Kakn- 
dar{2).  In  that  case  it  was  held^  that  the  pauper  had  a 
sufficient  twelve  months'  occupation  of  a  house  to  gain  a 
settlement,  though,  ten  days  before  the  end  of  that  time, 
he  quitted  it  with  his  family,  locked  up  the  house,  leaving 
only  some  few  things  in  it,  and  offered  the  key  to  the 
landlady,  who  refused  to  take  it  till  the  end  of  the  year. 
That  case  was  stronger  than  the  present,  for  there  was 
no  intention,  on  the  part  of  the  voter,  to  abandon  the 
tenancy,  prior  to  the  31st  July,  1840.  That  was  a  deci- 
sion under  a  particular  statute,  yet  there  was  a  judicial 
interpretation  of  the  word  "  occupy,"  and  that  case  and 
the  present  were  similar  in  the  essential  circumstances. 
It  is  said,  that  the  mere  possession  or  right  to  occupy  is 
not  a  sufficient  occupation  within  the  37th  section  of  the 
Reform  Act,  that  there  must  be  something  besides  the 
mere  naked  walls;  but  it  is  agreed,  that  if  the  voter's 
family,  servants  or  goods,  are  left  in  the  premises,  that 
that  is  a  sufficient  occupation  in  law,  to  satisfy  the  sec- 
tion in  question.  The  intention  of  the  legislature  being  to 
annex  the  franchise  to  property,  though,  in  order  to  dis- 
tinguish occupation  from  possession,  something  more  than 
the  mere  right  to  occupy  is  required,  yet  any  thing  that 
amounts  to  legal  or  constructive  occupation  is  sufficient 
In  the  last  case  but  one  before  the  Committee,  WiUitnt 
Robinson's  (3),  the  occupation  was  by  the  medium  of « 
person  placed  on  the  premises  by  the  voter,  and  of  some 
articles  of  furniture  left  by  him  there.  In  Reg.  v.  St 
Mary  Kalendar,  Mr.  Justice  Coleridge  asks,  "  whether, 

(1)  And  see  Kirby*s  case,  Wigan,  ante,  p.  140. 

(2)  9  Ad.  &  Ell.  626;  1  Per.  &  Dav.  497. 

(3)  Anie,  p.  335. 
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if  the  tenant  had  gone  away  without  any  animus  rever-  184^. 
iendi,  but  had  left  a  person  on  the  premises^  would  not 
that  have  been  an  occupation,  and  if  so,  may  he  not  oc- 
cupy in  the  same  way  by  his  goods  ?  "  Now,  in  this  case^ 
there  were  goods  left  after  the  Slst  July,  1840;  in  addi- 
tion to  which,  the  voter  retained  the  key  of  the  house, 
and  remained  liable  as  tenant.  There  were  the  incidents 
of  tenancy,  and  further,  there  was  an  occupation  by 
goods,  which  is  a  constructive  occupation  for  all  purposes 
in  the  law,  and  entitled  him  therefore  to  be  registered. 

Mr.  Hildyard,  against  the  vote. — In  this  case  the  voter 
ceased  to  occupy,  when  he  left  in  May,  1839;  for  his 
wife's  occupation,  under  the  circumstances,  against  the 
will  of  her  husband,  did  not  amount  to  his  occupation. 
Bat,  even  if  her  occupation  was  that  of  her  husband^  at 
law,  still  she  left  at  Midsummer,  1840,  and  the  voter's  oc- 
cupation, therefore,  terminated  before  the  31st  July. 
The  voter  did  not  retain  any  occupation  of  the  premises 
hy  his  goods  after  that  time ;  for  the  goods  which  re- 
mained on  the  premises  were  left  there  to  satisfy  the  rent 
accruing  due,  as  is  evidenced  by  their  being  left  after  the 
l^ej  was  given  up.  To  constitute  an  occupation  by 
goods,  there  must  be  a  contemporaneous  intention  of  oc- 
cupying whilst  the  goods  remain  on  the  premises;  and,  at 
least,  they  must  be  there  for  a  purpose  of  forming  more 
or  less  a  part  of  that  intention.  Here  there  was  no  such 
intention.  If  this  house  had  been  rated  after  Midsummer, 
1840,  the  rating  would  have  been  bad,  as  there  was  no 
occupation.  The  voter  retained,  in  respect  of  the  house, 
the  character  or  relation  of  tenant  merely,  he  was  liable 
for  rent,  but  clearly  not  to  any  charge  as  occupier;  and 
it  is  admitted  that  the  bare  incidents  of  tenancy  are  not 
sufficient  to  confer  a  vote.  Reg.  v.  Si.  Mary  Kalendar, 
was  a  decision  on  a  statute,  differing  in  its  objects  and 

^uage  from  the  Reform  Act.     Under  that  statute,  it 
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1842.  has  been  held,  that  the  under-letting  of  a  part  of  a  house 
did  not  interrupt  the  occupation  of  the  whok  of  it  by  the 
tenant,  so  as  to  prevent  his  gaining  a  settlement  (1);  but  it 
cannot  be  admitted  that  an  under-letting  would  be  consis- 
tent with  the  occupation  required  by  the  Reform  Act 
The  remarks  attributed  to  the  Judges  in  Heg.  ▼.  St.  Mary 
Kalendar  are  mere  obiter  dicia,  and  are  not  to  be  con- 
sidered as  deciding  the  question,  what  constitutes  occu- 
pation, or  the  contrary. 

The  Committee,  after  deliberation,  decided  that  the 
vote  was  a  bad  vote. 

Other  votes  were  struck  off  in  the  course  of  the  scru- 
tiny, by  both  sides,  when  the  sitting  member,  stiH  being 
in  a  majority,  the  petitioner  abandoned  any  further  pro- 
secution of  the  petition;  and  the  Committee  resolved, 
April  27.  "  That  John  Hornby,  Esq.  was  duly  elected  a  burgess 
to  serve  in  this  present  parliament  for  the  borough  of 
Blackburn."  (2) 

(1)  See  Rex  v.  Ditcheat,  9  B.  &  C.  176. 

(2)  Mr.  Austin  and  Mr.  Cock  burn  being  engaged  before  oihcr  Committttf 
from  the  23rd  to  the  27th  of  April »  Mr.  Pollock  appeared  for  the  petittoBcrs 
from  the  23rd  of  April  till  the  close  of  the  inquiry. 


(    34^     ) 


CASE    XI. 

LICHFIELD.  1842. 


The  Committee  was  appointed  on  the  Slst  day  of  April, 
843,  and  consisted  of  the  following  gentlemen : 

Edward  Divett,  Esq.,  M.  P.  for  Exeter.— (Chairman.) 
The  Hon.  John  Charles  Diindas,  M.  P.  for  Richmond. 
John  Trotter,  Esq.,  M.  P.  for  West  Surrey. 
William  Marshall,  Esq.,  M.  P.  for  Carlisle. 
The  Hon.  Francis  Scott,  M.  P.  for  Roxbm^hshire. 
Richard  Montesquieu  Bellew,  Esq.,  M.  P.  for  Louth  County. 
Captain  Robert  Fitzroy,  M.  P.  for  Durham. 
Pe/tVion^'— Richard  Dyott,  Esq. 
Sitting  Member  petitioned  against, — Lord  Alfred  Henry  Paget 

Counsel  for  the  Petitioner—Mr,  Austin,  Q.  C,  Hon.  J.  Talbot,  and 

Mr.  Wilkins. 

Agents — Messrs.  Dyson,  Hall,  and  Parkes. 

Countel/or  Lord  Alfred  Henry  Paget— Mr.  Hill,  Q.  C,  and 
Mr.  B.  Andrews,  Q.  C. 

Agent — Mr.  J.  Cole. 

This  was  a  case  of  scrutiny.  The  candidates  at  the 
election  were  Sir  George  Anson,  Lord  Alfred  Henry 
Paget^  and  Captain  Dyott,  the  petitioner.  Sir  George 
Anson  and  Lord  Alfred  Henry  Paget  were  returned. 
The  numbers  on  the  poll  were,  for  Sir  George  Anson, 
381;  for  Lord  Alfred  Henry  Paget,  289;  and  for  Cap- 
tain Dyott,  281. 

By  the  last  determination  of  the  House,  10th  December,  Last  deter- 
1718(1),  "  the  right  of  election  of  citizens  to  serve  in  par-  ™>°*^»°°- 
(1)  19  Journ.  35,  36. 
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1842.  liament  for  the  city  of  Lichfield  is  in  the  bailifis,  magis- 
trates, freeholders  of  forty  shillings  per  annum^  and  all 
that  hold  by  burgage-tenure;  and  in  such  freemen  only  of 
the  said  city  as  are  inroUed,  paying  scot  and  lot  there." 

Ajnil22,  The  counsel  for  the  petitioner  first  proposed  to  add  to 
the  poll  of  the  petitioner  the  names  of  seven  persons, 
John  Chidlow,  James  Thacker,  Charles  Hodgkins^  John 
Green^  James  Allen,  Junr.,  George  Smith,  and  Joseph 
Smith,  whose  claims  to  be  registered  as  freemen  had 
been  rejected  by  the  revising  barrister  at  the  registration 
in  1840,  and  who  tendered  their  votes  for  the  petitioner 
at  the  election. 

Of  these  the  case  of  John  Chidlow  was  the  first  that 
was  brought  forward. 

JOHN  CHIDLOW'S  CASE. 

A  freeman,  It  was  proved,  that  Chidlow  sent  in  a  claim  to  the  town- 

the  sfst*"  clerk  to  be  registered  as  a  freeman,  under  the  ancient 

July  a  clear  right  of  voting  declared  by  the  last  determination  of  the 

right  to  his  House  ;  that  he  appeared  before  the  revising  barrister  in 

and  who  support  of  his  claim,  which  was  objected  to  by  the  town- 

aisHul^y  ^^^^^  ^"  ^'^^  ground  that  Chidlow  had  not  been  admitted 

made  due  and  enrolled  as  a  freeman  (under  the  5th  section  of  the 

to  bead-  Municipal  Act(l))  in  time  to  be  entitled  to  have  his  name 

«iroiled°  inserted  in  the  register ;  and  that  the  revising  barrister 

but  who  was  decided  against  the  claim. 

not  ad-  ^ 

mittedand  eorolled,  till  after  the  31  st  July,  U  entitled  to  be  registered. 

Where  a  The  witness,  who  gave  evidence  of  these  facts,  was  then 

disallowed    ^sked,  what  was  the  ground  stated  by  the  revising  bar- 
vfsilJbT;.    rister  for  his  decision? 

"reUmtnar         ^''^*  ^'^^  objected  to  the  question  being  put. 
objection,         Mr.  Austin.—li  is  a  well  established  rule  that  the  Gom- 
el) 6*^6  Will.  IV.  c.  76. 
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ittee  can  entertain  such  grounds  of  objections  only  as     1842. 
ere  taken  before  the  revising  barrister  (1).     This  rule  and  the 
as  dehberately  affirmed  by  the  Wigan  Committee  in  the  tendered  big 
resent  session  (2).     It  is  therefore  proposed,  by  this  evi-  g^^^i^n^J^ 
lence,  to  show  the  nature  of  the  objection  taken  before  Committee 

,  .  .  .  is  not  pre- 

oe  revismg  barrister.  eluded  from 

Mr.  HM. — The  object  in  view,  in  seeking  the  admission  ^g^cMsi-** 
)fthis  evidence,  is  to  confine  the  Committee  to  the  consi-  deration  of 

'  other 

aeration  of  the  objections  taken  before  the  revising  bar-  grounds  of 
rister,  to  the  exclusion  of  all  other  objections.  The  beitdesThat 
authorities,  however,  do  not  go  beyond  this ;  that  where  JJ^^JJiJ^j^f*')^ 
the  name  is  inserted  or  retained  in  consequence  of  the  the  revising 
decision  of  the  revising  barrister,  any  objection  that  might 
ha?e  been  taken  before  him,  and  was  not  so  taken,  shall 
not  be  entertained  by  the  Committee.  But  the  case  is 
different  where,  as  in  the  present  instance,  the  name  is 
onhtted  from  the  register  in  consequence  of  his  decision. 
For,  when  the  objection  brought  against  a  claim  is  over- 
ruled by  the  revising  barrister,  and  the  name  inserted  by 
bim  in  the  register,  in  that  case,  other  objections  might 
have  been  taken  before  him,  and  it  is  reasonable,  a^  con- 
sistent with  acknowledged  principles,  that  the  party  shall 
not  be  allowed  by  the  Committee  to  raise  points  that  might 
have  been  investigated  before  the  local  tribunal.  But  where 
the  objection  has  been  decided  by  the  revising  barrister  to 
he  a  good  objection,  and  he  has  consequently  omitted  the 
name  from  the  register,  there  is  no  opportunity  afforded 
for  the  statement  or  discussion  of  any  other  objection,  and 
Ae  same  reason  does  not  apply  as  in  the  former  case  for 
excluding  the  consideration  of  other  objections  before  the 
Committee.  It  is  sufficient  for  the  party  objecting,  to  lay 
before  the  revising  barrister  such  matter  as  shall  lead  to  a 
decision  against  the  claim;  but  if  in  such  a  case  there  were 

(1)  Lock'$  ease,  Boche$ter,  K.  &  O.  121. 

(2)  WhysatVs  case,  Wigan,  ante,  p.  179. 
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184@.  other  objections  that  might  have  led  to  the  same  result, 
and  were  not  taken  before  the  revising  barrister,  the 
case  being  disposed  of  on  the  first  objection,  and  there 
being  no  need  to  bring  them  forward,  there  is  no  autho- 
rity that  goes  to  the  extent,  that  the  Committee  shall  not 
entertain  these  other  objections.  In  LocVt  ca#tf  (1),  which 
has  been  cited^  no  objection  at  all  was  made  to  the  chim 
before  the  revising  barrister,  and,  on  the  prima  facie 
proof  of  the  claimant's  title,  his  name  was  inserted  in  the 
list.  So,  likewise,  in  the  case  before  the  Wigan  Com- 
mittee (2),  the  revising  barrister  overruled  the  objection 
that  was  taken,  and  admitted  the  claim.  Those  cases, 
therefore,  evidently  stand  on  a  difierent  footing  to  the 
present  case,  where  an  objection  not  only  was  made,  but 
prevailed,  and  thus  rendered  it  unnecessary  to  urge  any 
further  objection  before  the  revising  barrister.  If,  in  such 
a  case,  the  objecting  party  before  the  Committee  were  tied 
down  to  the  particular  ground  taken  before  the  revising 
barrister,  the  consequence  would  be,  that  every  possible 
ground  of  objection  must  be  gone  into  at  the  revision,  lest, 
in  the^vent  of  the  case  coming  before  a  Committee  on 
appeal,  the  Committee,  thinking  the  ground  taken  before 
the  revising  barrister  to  be  untenable,  should  be  pre- 
cluded from  entertaining  any  other  objection,  howe?er 
many  there  might  be.  And  the  effect  would  be,  to  render 
the  registration  a  cumbrous  and  unmanageable  piece  of 
machinery  (3). 

The  Committee  decided  that  they  would  not  receive  the 
evidence  (4). 

(1)  Rochester,  K.&cO,  121. 

(2)  WhysalCs  case,  ante,  p,\79, 

(3)  The  first  part  of  Mr.  Austin's  aigument  in  support  of  the  ?ote,  fwst, p-  349, 
was,  in  effect,  a  reply  to  this  argument  of  Mr.  Hill. 

(4)  At  a  subsequent  period  of  the  inquiry,  the  Chairman  repeatedly  expUiiwd 
the  meaning  of  this  decision  to  be,  that  in  a  case  of  this  kiDd,  where  the  voter's 
claim  had  been  rejected  by  the  revising  barrister  on  a  preliminary  objectioD,  the 
Committee  was  not  precluded  from  going  into  the  consideration  of  any  poinli 
that  was  •'  prepared  for  discussion  before  the  revising  barrister/' 
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The  following  facts  appeared  in  evidence  before  the     1843. 
Committee  relative  to  this  case : 

That  the  Company  of  *'  Sadlers,  Glovers,  Whittaw- 
er8(I),  and  Bridlemakers,**  is  an  ancient  company  of  the 
city  of  Lichfield,  the  members  of  which,  if  duly  admitted, 
are  freemen  of  the  city,  the  freedom  being  acquired  by 
birth,  or  by  servitude  with  a  ireeman  of  the  company.  That 
Chidlow,  by  indentures,  dated  the  16th  July,  182*,  was 
bomad  apprentice  to  Holmes,  a  member  of  the  company, 
and  a  freeman  by  birth,  who  was  engaged  in  the  trade  of 
a  coach-maker,  harness-maker,  and  leather^utter;  that 
Chidlow  was  apprenticed  to  learn  the  art  and  mystery  of 
a  coach-trimmer,  the  trade  of  a  coach-trimmer  being  to 
cot  out  leather  for  making  coaches ;  that  Chidlow  served 
under  the  indentures  for  the  term  of  seven  years ;  that 
Chidlow  was  admitted  a  member  of  the  company  on  the 
81st  July,  1840,  as  appeared  from  an  entry  in  the  admis- 
sion-book of  the  company,  which  was  produced  by  one  of 
die  wardens  of  the  company ;  that  Chidlow  was  rated  in 
the  poor-rate  of  the  15th  July,  1840,  and  paid  that  rate, 
and  that  no  rate  had  since  been  demanded  of  him  ;  and 
Aat  he  has  been  resident  in  Lichfield  for  some  years. 

It  further  appeared,  that  Mr.  P.  Dyott,  a  solicitor  at 
Lichfield,  was  employed  to  act  on  behalf  of  John  Lindsay, 
and  other  persons,  (including  Chidlow,  and,  with  the 
exception  of  Thacker,  the  others,  whose  tendered  votes 
were  now  proposed  to  be  added  to  the  poll)  for  the  pur- 
pose of  procuring  their  admission  and  enrolment  as  free- 
men. For  this  purpose,  he  went  with  Lindsay,  on  the 
28th  of  July,  1840,  to  the  house  of  Mr.  Adie,  the  mayor, 

(1)  •*  Whittawabii,  Whittawcrs ;  Scil,  quia  caria  bovina  et  equina  furata 
teientsr  albificant,  ut  tic  fton  agnoscantur :  SUtuta  Walliae,  12  £dw.  I.  I  find 
it  ehewhere  written  Wuttaiiotbss,  and  interpreted,  ilJutorii,  v€l  interpoiatoret 
aiU  eorii :  H'wU  Ozon.  fol.  158."  Blount's  Lew  Dictionary.  The  latter  is 
obviously  the  sense  in  which  the  term  roust  be  understood  as  part  of  the  appel- 
lation of  the  worthy  Company  of  the  city  of  Lichfield. 
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184S.  whom  they  did  not  find  at  home.  They  then  went  to 
Mr.  Brassington^  the  ex-mayor,  who  acted  as  the  mayor's 
deputy  in  case  of  his  absence^  and  informed  Mr.  Bras- 
sington  of  their  object.  From  thence  they  went  to  Mr. 
Simpson,  the  town-clerk,  and  Mr.  Dyott  made  an  appli- 
cation to  him  to  enroll  Lindsay  and  the  others  for  whom 
Mr.  Dyott  acted.  Mr.  Dyott,  understanding  that  the 
mayor  was  at  his  country  seat,  about  thirty  miles  from 
Lichfield,  wrote  a  letter  to  him,  the  substance  of  which 
was,  **  that  Lindsay  had  been  admitted  into  his  company, 
and  now  applied  to  the  mayor  to  be  admitted  a  freeman, 
and  hoped  that  the  mayor  would  come  to  Lichfield  on  or 
before  the  31st  of  July,  for  that  purpose."  The  mayor 
would  receive  this  letter  early  the  next  day,  the  29th,  and 
might  have  been  in  Lichfield  by  twelve  o'clock  on  that 
day.  On  the  29th,  Mr.  Dyott  had  a  communication  with 
George  Smith,  and,  on  the  30th,  with  Cbidlow,  and  the 
others  for  whom  he  acted,  on  the  subject  of  their  admis- 
sion. And  on  the  same  day,  he  agreed  with  the  town- 
clerk  for  a  meeting  at  his  house  on  the  following  day,  and 
made  an  arrangement  with  the  masters  of  the  several 
companies  to  which  the  parties  belonged,  to  attend  at 
such  meeting,  in  order  that,  being  admitted  into  their 
companies,  they  might  be  ready  by  the  time  the  mayor 
arrived.  No  answer  to  Mr.  Dyott's  letter  was  received 
from  the  mayor  till  the  31st,  when  Mr.  Dyott  received  a 
letter  from  him,  to  the  efiect  that  Mr.  Brassington,  the 
ex-mayor,  and  his  deputy,  was  competent  to  act  in  his 
place.  On  the  31st,  Chidlow  and  the  six  other  persons 
whose  tendered  votes  were  now  proposed  to  be  added  to 
the  poll,  attended  at  the  pre-arranged  meeting  at  the  town- 
clerk's  ;  when  each  of  them  made  a  demand  to  be  admitted 
freemen  and  entered  on  the  freemen's  roll,  and  offered 
to  pay  the  fees,  and  take  the  oaths,  required  on  admission. 
Their  indentures  were  produced,  and  were  examined  by 
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36  town-clerk  and  the  ex-mayor,  who  was  present  at  the  1842. 
leeting.  They  were  then  informed  by  the  town-clerk, 
lat,  with  the  exception  of  Thacker,  they  could  not  be 
ut  upon  the  roll,  since  their  claims  had  not  been  examined 
y  the  mayor.  But  Thacker,  and  some  others,  whose 
laims  had  been  examined  and  allowed  by  the  mayor, 
efore  he  left  Lichfield,  were  put  upon  the  roll  at  that 
leeting.  Thereupon,  notices  by  Chidlow  were  served, 
ne  at  the  mayor's  house,  and  the  other  upon  the  town- 
lerk ;  the  former  being  a  notice  that  he  was  ready  to  take 
be  oath  on  admission  as  a  freeman  ;  the  latter,  a  notice 
»f  claim  to  be  enrolled  on  the  freemen's  roll.  Some  time 
afterwards,  Chidlow  was  duly  admitted  and  enrolled,  and 
\m  name  is  now  on  the  freemen's  roll. 

Mr.  AuBiin,  in  support  of  the  vote. — The  question, 
whether  Chidlow*s  claim  was  improperly  rejected,  or,  in 
other  words,  whether  his  name  was  improperly  omitted 
from  the  register  by  the  revising  barrister,  comprises  two 
inquiries;  First,  whether  Chidlow  had  on  the  31st  July, 
1840,  a  right  to  be  admitted  and  enrolled  as  a  freeman ; 
Secondly,  whether  he  used  due  diligence  to  get  himself 
admitted  and  enrolled. 

1.  The  first  of  these  questions  cannot  now  be  enter- 
tained. Chidlow  having  made  claim  before  the  revising 
barrister,  and  his  claim  having  been  objected  to,  it  is  not 
competent  for  the  Committee  to  enter  into  the  considera- 
tion of  any  other  objection  to  his  title  but  that  which  was 
then  taken.  In  Lock's  case  (1),  it  was  held,  that,  where 
no  objection  had  been  made  to  a  claim  before  the  revising 
barrister,  the  Committee  could  not  entertain  any  objection 
to  the  vote.  And  in  WhysalFs  case  {2),  the  Wigan  Com- 
mittee decided,  that,  a  claim  having  been  objected  to  be- 
fore the  revising  barrister,  no  other  objection  but  that  then 

(1)  Rochetter,K.&tO.\2l. 

(2)  Wigan,  ante,  p.  179. 
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184S.  taken  could  be  taken  before  the  Committee.  Those  Com- 
mittees^  therefore,  considered  the  case  of  a  claimant  anap 
logousi  in  this  respect^  to  that  of  a  person  objected  to. 
And  the  established  construction,  put  on  the  60th  sectbn 
of  the  Reform  Act,  restricting  the  jurisdiction  of  the  Com- 
mittee to  the  questions  raised  before  the  revising  barrister, 
requires  that  this  analogy  should  be  uniformly  observed. 
It  is  said,  however,  that  in  the  cases  cited,  the  claim  wai 
admitted  by  the  revising  barrister,  and  the  claimant's  name 
inserted  in  the  register,  and  a  distinction  is  drawn  between 
this  case,  and  that  where  the  claim  is  disallowed,  and  the 
name  omitted.  But  if  the  jurisdiction  of  the  Committee 
is  excluded,  where  the  claim  is  allowed,  without  objection, 
on  a  prima  facie  case,  is  there  any  reason,  in  principle, 
why  it  should  not  be  equally  excluded  when  the  claim  is 
rejected  under  similar  circumstances?  The  act  of  tbe 
revising  barrister  in  rejecting,  is  neither  more  nor  less  as 
adjudication,  than  when  he  allows  a  claim.  And  if,  is 
cases  where  the  name  is  inserted  in  the  register  in  conse- 
quence of  his  decision,  the  Committee  is  confined  to  tbe 
same  grounds  as  were  taken  before  him,  it  would  be  jcut 
as  much  an  assumption  of  an  original  instead  of  an  appel- 
late jurisdiction,  if  they  entered  into  any  other  grounds, 
when  the  name  has  been  omitted  by  him.  In  the  present 
case,  the  title  to  be  put  upon  the  roll  must  be  taken  for 
granted,  because  it  was  never  in  issue  before  the  revising 
barrister.  The  foundation  of  an  original  decision  of  the 
inferior  court  being  wanting,  there  can  be  no  appeal  to 
the  Committee  on  that  point.  It  appears  from  the  evi- 
dence, that  the  want  of  due  diligence  on  tbe  part  of  the 
claimant  in  applying  for  admission,  was  the  only  question 
that  was  in  issue  before  the  revising  barrister.  And, 
therefore,  that  is  only  ground  of  objection,  that  can  now 
be  entertained  by  the  Committee. 

2.  It  has  been  proved  before  you,  that  persons  admitted 
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of  the  Company  of  Saddlers^  &c.,  are  entitled  to  be  ad-  184@. 
raitted  freemen  by  birth  or  servitude  of  the  city  of  Lich- 
field ;  that  Chidlow  was  apprenticed  to  a  freeman  of  that 
company ;  served  his  time  under  his  indentures ;  was  duly 
admitted  a  member  of  the  company;  is  a  resident  in 
Lichfield ;  was  rated  to  the  poor  rate^  and  had  paid  all 
rates  demanded  from  him,  up  to  the  31st  of  July,  1840. 
He  had  therefore,  on  the  31st  of  July,  1840,  a  clear 
inchoate  right  to  be  admitted  and  enrolled  as  a  freeman. 
And  if  he  had  then  been  admitted  and  enrolled,  he  would, 
on  the  31st  of  July,  1840,  have  been  ''qualified"  as  a 
"freeman  enrolled,  paying  scot  and  lot,"  under  the  ancient 
right  of  election  declared  by  the  last  determination  oi 
the  house,  ''  in  such  manner  as  would  have  entitled  him 
then  to  vote,  if  such  day  were  the  day  of  election"  (1). 
His  name  appears  at  present  on  the  freemen's  roll ;  and 
the  only  question  for  the  consideration  of  the  Committee,  is, 
whether,  under  the  circumstances  of  the  case,  he  was  not 
entitled  to  vote  at  the  election,  although  his  inchoate 
fight  was  not  completed  by  admission  on  the  31st  of  July, 
1840.  His  antecedent  title  being  clear  and  indisputable, 
ori  at  any  rate,  unquestionable  before  this  Committee,  if 
he  made  due  and  diligent  application  for  admission,  the 
{(exigence  or  misfeazance  of  the  corporate  officer,  whose 
datyit  was  to  have  admitted  him,  will  not  prejudice  his 
right  of  voting.  In  Austin  v.  Osborn  (2),  it  was  held  by 
Lord  C.  J.  Parker,  in  the  case  of  an  election  to  a  muni- 
cipal office,  that  where  freemen  had  a  clear  right  to  their 
freedom,  *'  if  they  had  done  all  that  was  in  their  power  in 
Drder  to  be  admitted,  the  tortious  refusal  of  the  mayor  to 
uhnit  them  did  not  make  their  votes  void,  for  admittance 
8  only  a  ceremony,  introduced  and  used  for  more  order 
od  regularity."  And  in  the  same  way,  with  respect  to 
arliamentary  elections,  it  has  been  repeatedly  decided  by 

(1)  2  WUl.  4,  c.  45,  s.  32.  (2)  Coroyns'  Rep.  243. 

VOL.  I. — B.  A.  E.  C.  A  A 
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Committees,  that  where  there  is  an  inchoate  right,  and  a 
due  application  for  admission  to  the  proper  oflScer,  and  a 
wrongful  refusal  or  even  negligence  on  hia  part  to  com- 
plete the  title  by  admission,  the  vote  will  be  allowed; 
Shrewsbury  case{l\  Sudbury  case{9)s  Derby  cate{S^ 
In  Ford's  case^  and  BexeVa  case  (4),  the  freemen  applied 
to  the  mayor  for  their  admission,  in  the  one  case  on  t)ie 
Sunday,  and  in  the  other  case  on  the  Saturday  before  the 
election,  which  was  on  the  Monday  :  the  mayor  wv  not 
charged  with  misfeazance,  but  with  negligence  only  in 
omitting  to  hold,  as  they  requested,  a  court  for  the  pQ^ 
pose  of  admitting  them.  In  the  present  case,  the  m4}or 
absents  himself  from  Lichfield  during  the  week  inune* 
diately  previous  to  the  31st  of  July,  and  on  that  diyi 
which  since  the  passing  of  the  Reform  Act  may  alaoil 
be  termed  the  charter-day.  On  the  30th,  the  voter  mato 
application  to  be  admitted ;  his  agent  had  already  in* 
formed  the  mayor,  that  his  presence  would  be  r9quiMl 
in  Lichfield  on  the  31st,  for  the  purpose  of  admittiqf 
freemen  ;  and  with  the  notice  given  him,  the  mayor  migbt 
easily  have  returned,  from  the  distance  of  only  thirty  niie^ 
in  time  on  the  31st  to  have  completed  the  admission.  He 
does  not  return,  however,  and  does  not  answer  Mr.  Dyott't 
letter  by  return  of  post;  and,  when  at  last,  on  the  Slstjao 
answer  is  received  from  him,  its  effect  is  such  as  to  eoih 
firm  the  parties  in  their  erroneous  impression  that  the 
ex-mayor  was  competent  to  act  in  his  place  in  admittiitf 
them ;  and  under  this  erroneous  impression,  which  th9 
town-clerk  does  nothing  to  remove,  they  are  suffered  to 
remain  till  the  meeting  on  the  evening  of  the  Slst,  wbee 
they  are  for  the  first  time  informed  by  the  town-dec)^ 
that,  in  consequence  of  the  absence  of  the  mayor,  there  '^ 
no  one  who  can  admit  them.     But,  although  he  does  0^ 

(1)  1  Doug.  464.  (2>  2  Doug.  131.  (3)  3  Doug.  287. 

(4)  OaUumptm,  I  Fraa.  16a,  167. 
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put  these  persons  on  the  roll,  he  nevertheless  enrols  the  184g. 
names  of  others,  whose  claims,  such  at  least  is  the  pretext, 
had  already  been  examined  by  the  mayor ;  most  of  them, 
if  not  all,  of  the  political  party  of  the  sitting  member ; 
amongst  them,  Thacker,  who  was  at  that  time  supposed 
to  be  of  that  party ;  the  town-clerk,  who  enrols  them, 
being  an  active  partizan,  and  on  the  present  occasion, 
^  agent  of  the  sitting  member. 

The  voter,  therefore,  before  the  31st  July,  made  due 
application  to  the  proper  municipal  officers,  to  be  admitted 
and  enrolled  as  a  freeman,  and  gave  them  timely  and 
rofficient  notice  of  such  application.  The  mayor,  by 
absenting  himself  at  a  time  when  his  attendance  might 
jiutly  have  been  expected,  and  was  expressly  requested, 
lod,  together  with  the  town-clerk,  by  keeping  the  parties 
in  a  state  of  error  as  to  the  course  to  be  pursued,  pre- 
Tented  the  voter  from  clothing  his  equitable  title  with  the 
kgal  forms  of  admission.  But,  according  to  the  autho- 
rities cited,  his  right  to  vote  ought  not  to  be  prejudiced 
by  the  negligence  or  misconduct  of  the  officer  from  whom 
he  had  a  right  to  demand,  and  did  in  point  of  fact  de- 
mand, the  completion  of  those  legal  forms. 

Mr.  Hill  and  Mr.  Andrews  against  the  vote  (1). 

It  is  unnecessary  to  repeat  the  discussion  of  the  qucs-  April  22 
tion,  whether  in  a  case  of  this  kind  an  objection  not  taken 
before  the  revising  barrister  can  be  entertained  by  the 
Committee,  that  question  having  been  already  raised  in 
tbe  shape  of  an  objection  to  the  reception  of  evidence  (2). 
The  Committee,  by  their  decision  upon  that  point,  must 
be  understood  to  have  determined,  that  they  would  not  con- 
aider  themselves  concluded  by  what  took  place  before  the 

(1)  The  argument  wai  commenced  by  Mr.  Hill,  but  was  not  6ni8he(l  when 
IW  Committee  adjouroed  on  the  22nd  of  April ;  and  on  the  next  day,  in  conse- 
quence of  the  absence  of  Mr.  Hill  in  the  House  of  Lords,  it  was  continued  by 
Mr.  Andrewf. 

(9)  Ant;  p.  344. 

A  a2 
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184S.     revising  barrister;    that  they  are  not  confined  to  the 
ground  of  due  diligence  in  applying  for  admisdoDi  which 
was  that  then  taken ;  but  are  at  liberty  to  enter  into  the 
general  consideration  of  the  antecedent  title  of  this  per- 
son to  be  admitted  and  enrolled  as  a  freeman,  and  conse- 
quently to  be  registered  and  to  vote. 

Was  then  Chidlow  entitled,  on  the  31st  of  July,  1840, 
to  have  his  name  inserted  in  the  freemen's  roll?  The 
foundation  of  his  title  must  depend  upon  his  right  to  be 
'  admitted  into  the  company,  as  a  member  of  which  be 
claims  his  freedom,  and  the  competency  of  the  company 
to  admit  him.  It  appears  that,  in  the  year  18S4>,  he  wis 
bound  apprentice  to  Holmes,  who  is  a  coach-maker, 
harness-maker,  and  leather-cutter,  and  that  he  was  ap- 
prenticed to  learn  the  trade  of  a  coach-trimmer.  The 
seven  years  of  the  apprenticeship  would  expire  in  1831) 
and  then,  if  there  were  a  company  authorized  to  admits 
coach-trimmer,  he  might  possibly  have  had  a  right  to  be 
admitted  to  the  freedom  of  that  company.  But  the  com- 
pany of  which  he  claims  to  be  a  member  is  the  company 
of  "saddlers,  glovers,  whittawers,  and  bridle-makers." 
Can  it  be  said,  that  the  trade  of  a  coach-trimmer  falls 
within  any  one  of  those  denominations  ?  Will  the  Com- 
mittee assume  that  the  company  is  competent  to  admit 
persons  who  have  served  their  apprenticeship  to  any 
other  trade  than  one  of  those  which  form  part  of  the 
distinctive  appellation  of  the  company  ?  Could  a  baker, 
for  instance,  be  admitted  into  this  company  ?  It  appears 
that  there  are  laws  and  regulations  by  which  the  company 
are  governed.  Why  are  they  not  produced  to  satisfy  the 
Committee  that  the  company  have  the  power  of  admitting 
persons  answering  the  description  of  the  present  claimant 
There  is  no  evidence  before  you  to  show,  that  they  have 
a  right  to  enlarge  to  this  extent  the  grounds  of  admission. 
One  of  the  principal  objects  of  the  Reform  Act  was  to 
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put  an  end  to  gratuitous  creations  of  freemen.  But,  if  1842. 
the  company  are  to  be  allowed  to  admit  arbitrarily  whom- 
ever they  may  choose,  without  reference  to  an  appren- 
ticeship in  the  craft  prescribed  by  the  constitution  of  the 
company,  they  might  in  the  same  manner  proceed  to 
create  honorary  freemen,  and  thus  defeat  those  objects, 
and  virtually  repeal  the  Act. 

But,  even  if  the  antecedent  right  should  be  considered 
by  the  Committee  as  sufficiently  established,  or,  according 
to  the  argument  on  the  other  side,  is  altogether  to  be  left 
out  of  your  consideration,  and  the  case  is  to  turn  entirely 
upon  the  question  of  due  diligence  in  applying  for  admis- 
noD,  we  would  still  contend  that  the  vote  ought  not  to  be 
aBowed.  According  to  the  authorities  cited,  and  in  par- 
ticular the  case  of  Austin  v.  Osborn{l),  the  principle  on 
which  a  freeman,  not  actually  admitted,  but  having  used 
due  diligence  to  get  himself  admitted,  has  been  held  enti* 
tied  to  vote,  is  this,  that  admission  is  nothing  more  than  a 
mere  ceremony,  in  the  words  of  Lord  Chief  Justice  Parker, 
"introduced  and  used  for  more  order  and  regularity,'* 
snd  that,  therefore,  its  omission,  not  occasioned  by  any 
default  on  the  part  of  the  voter  himself,  ought  not  to  pre- 
judice his  right  which  is  otherwise  and  substantially  per- 
fect. But  the  law  is  now  altered  in  this  respect,  and  the 
principle  of  those  authorities  is  no  longer  appUcable.  By 
the  5th  section  of  the  Municipal  Act(S),  previously  to  the 

(1)  Comyns'  Rep.  243. 

(2)  5  &  6  Will.  IV.  c.  76,  s.  5,  which  enacU,  "  That  the  town  clerk  of  every 
^tjr  or  borough  shall  on  or  before  the  Ist  day  of  December  next,  make  out  a 
H  to  be  called  the  '  The  Freemen's  Roll/  of  all  persons  who  at  the  time  of 
li^  passing  of  this  Act  shall  have  been  admitted  as  burgesses  or  freemen  of 
iocb  city  or  borough  ;  and  that  whenever  any  person  shall  hereafter  become 
entitled  to  be  admitted  a  burgess  or  freeman  in  respect  of  birth,  servitude,  oi 
Barriage,  and  shall  claim  to  be  admitted  accordingly,  the  mayor  of  such  city  or 
^ngfa  shall  examine  into  such  claim,  and  upon  such  claim  being  established 
tvcTf  lach  person  shall  thereupon  be  admitted  and  enrolled  by  the  town  clerk 
f  such  city  or  bonnigh  upon  the  freemen's  roll." 
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184^.  admission  of  a  freeman,  the  mayor  is  to  "examine  into  his 
claim/'  and  when,  upon  such  examination,  the  claim  is 
found  to  be  established,  then,  but  not  till  then,  the  claim- 
ant is  to  be  admitted  and  enrolled  on  the  freemen's  roH 
At  present,  therefore,  the  admission  is  not,  as  formcriy, 
a  mere  ceremony,  but  on  the  contrary  a  grave  and  sub- 
stantial reality ;  the  examination  and  allowance  of  the 
claim  by  the  mayor,  being  made  by  the  statute  an  indis- 
pensable part  of  the  title  of  the  freeman,  cannot  be  sup- 
plied by  whatever  diligence  he  may  exert  in  applying  for 
admission. 

If,  however,  notwithstanding  the  alteration  in  the  kw 
effected  by  this  statute,  there  is  still  room  for  recurrence 
to  the  doctrine  of  the  anterior  law,  that  a  due  applica&n 
by  the  claimant  to  the  proper  oflScer,  and  a  wrongful  re- 
fusal by  him  shall,  as  far  as  the  right  of  voting  is  ood- 
cerned,  be  considered  as  tantamount  to  an  actual  admissJoo, 
yet,  in  the  present  case,  the  conduct  of  neither  party  bas 
been  such  as  to  bring  the  case  within  the  principle  of  the 
rule,  according  to  its  practical  adoption  in  the  cases  that 
have  been  cited.  In  Austin  v.  Osborn  (1),  when  thepe^ 
sons  who  claimed  to  be  admitted  entered  the  Court  and 
demanded  their  freedom,  tendering  the  usual  fine  paid  for 
admittance,  there  was  a  direct  and  express  refusal  on  the 
part  of  the  mayor  to  admit  them.  Again,  in  the  Berhj 
case  (2),  there  were  no  less  than  four  distinct  demands 
by  the  voters  to  be  admitted  to  their  freedom,  and  as 
many  evasions  or  refusals  on  the  part  of  the  mayor,  and  at 
last  a  direct  and  positive  refusal  to  admit  them.  Upon 
this  case.  Lord  Glenbervie  remarks  (and  the  Committee 
will  have  no  difficulty  in  applying  his  observations  to  the 
present  case),  **  Some  may  think  I  have  been  too  circum- 
stantial in  giving  a  detail  of  the  evidence  in  this  case,  but 

( 1 )  Corny ns'  Rep.  243.  (2)  3  Doogi  287. 
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hose  who  are  sufficiently  aware  of  the  nicety  of  the  ques-  1842. 
ion  will  judge  otherwise.  We  must,  I  think,  conclude 
hat  the  Committee  considered  every  circumstance  of  the 
claimants'  conduct  in  making  their  different  applications, 
tnd  every  circumstance  of  partiality  attending  the  repeated 
lelaya  and  ultimate  refusal  by  the  mayor,  as  necessary,  in 
irder  to  compensate  for  the  want  of  legal  propriety  in  the 
dnd  of  application  which  was  made.  If  all  those  cir- 
cumstances had  not  concurred,  we  hare  no  right  to  infer 
that  the  Committee  would  have  put  those  men  in  as  good 
a  condition,  as  if  their  demand  had  been  strictly  re* 
gQlar^(l).  So  likewise  in  the  Oahhampion  case (2)  there 
were  two  several  applications  for  admission  made  to  the 
mayor  personally,  and  to  both  an  express  refusal  by  him. 
It  results  from  these  authorities,  that,  to  satisfy  the 
principle  of  the  rule,  thefe  must  have  been  not  only,  on 
the  part  of  the  claimant,  all  possible  diligence  in  demand- 
ing admission  of  the  proper  municipal  officer,  but  also  a 
tortious  direct  refusal  on  the  part  of  such  officer.  And 
in  the  same  way,  if  the  claimant  would  put  himself  in  a 
situation  to  obtain  a  mandamus,  a  similar  distinct  demand 
and  direct  refusal  must  be  shown.  But  in  the  present 
ease,  so  far  from  Chidlow  having  used  that  due  diligence 
which  the  authorities  require,  he  can  hardly  be  said  to 
hare  used  any  diligence  at  all.  His  title  accrued  as  far 
back  as  in  the  month  of  July,  1881,  when  the  term 
of  his  apprenticeship  expired,  but  he  suffers  nine  years 
to  elapse  without  any  endeavour  to  procure  his  admis- 
slofl,  nor  does  he  take  any  steps  for  that  purpose  till  the 
30th  of  July,  1840,  when  the  communication  takes  place 
with  his  agent  Dyott,  and  by  his  intervention  he  is  then, 
fbr  the  first  time,  brought  in  contact  with  the  town  clerk. 
But,  under  the  Municipal  Act,  the  mayor  as  well  as  the 

(1)  3Doagl.370. 

(2)  Ford^i  ease,  1  Fras.  166 ;  BeteVt  can,  ibid.  167. 


358  ELECTION  CASES. 

1842.  town  clerk  is  a  necessary  party  to  the  admission  of 
men.  And  to  the  mayor  there  is  no  evidence  o 
demand  or  application  having  been  made  on  the  p 
the  behalf  of  Chidlow.  On  the  SSth  Dyott  had  co 
nicated  only  with  Lindsay,  and  the  letter  which  Dy 
that  day  wrote  to  the  mayor,  as  well  as  the  m 
answer  to  it,  related  solely  to  Lindsay.  It  does  n< 
pear  that  the  mayor  was  aware  even  of  the  existe: 
such  a  person  as  Chidlow.  At  all  events,  the  appli 
to  the  mayor  on  the  part  of  Lindsay,  cannot  operate 
demand  for  admission  by  Chidlow.  As  there  was  i 
mand,  there  could  be  no  direct  refusal  on  the  part  ( 
mayor.  Nor,  even  if  the  application  made  to  hi 
Dyott  can  be  considered  to  have  reference  to  all 
for  whom  Dyott  was  eventually  engaged,  was  there 
thing  in  the  conduct  of  the  mayor  bearing  the  chai 
of  a  wrongful  refusal  or  improper  evasion  of  the  pei 
ance  of  duties  imposed  upon  him  by  his  office.  H 
at  his  own  country  house  within  a  few  hours*  journey 
Lichfield.  He  was  not  bound  to  be  always  reside 
Lichfield,  nor  to  be  there  at  this  particular  time  o 
year  more  than  at  any  other.  Nor  is  there  the  slij 
evidence  to  support  the  suspicion  that  he  absented 
self  on  this  occasion  with  the  view  of  disappointin 
objects  of  these  claimants,  or  that,  in  answering  D 
letter,  he  acted  otherwise  than  with  the  most  perfect 
faith,  believing  that  the  ex-mayor,  who  acted  as  hi 
puty,  had  the  power  of  admitting  these  applicants. 

The  Committee  resolved,  that  John  Chidlow  be  a 
to  the  poll  for  the  petitioner  (1). 

(I)  See  post,  p.  363,  an  explaDation  by  the  Chairman  of  the  groands 
UecisioQ. 
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JAMES  THACKER'S  CASE.  1342, 

Thacker's  name  appeared  on  the  freemen's  roll,  as  a    April  23. 
teeman  of  the  Company  of  *'  Corvisors  and  Curriers."  person's 
He  was  one  of  the  persons  who,  as  already  mentioned,  ^^onthe 
were  put  on  the  freemen's  roll  by  the  town  clerk  at  the  ^'^f^"**,, 

/  -^  ,  _       roll,  it  will 

meetiDg  at  the  town  clerk's  house  on   the   31st  July,  be  presumed 

1840(1).     His  name  was  also  inserted  in  the  list  made  out  wally 

m  that  year  by  the  town  clerk,  of  persons  entitled  to  vote  Jn^ji*^. 

as  freemen ;  was  objected  to  at  the  revision,  and  expunged  titled  to  vote 
k   .L  •  •       I        •  .  asafrec- 

Dy  the  revising  barrister.  man. 

It  appeared  that  the  objection  taken  at  the  revision  to 
Thacker  was  the  same  as  that  taken  to  Chidlow,  viz. :  that 
the  party  had  not  used  due  diligence  to  get  his  claim  to 
admission  examined  by  the  mayor ;  that  this  question  was 
discussed  before  the  revising  barrister  on  the  name,  that  of 
Chidlow,  which  stood  first  on  the  list  in  alphabetical  order ; 
and  the  discussion,  and  the  decision  of  the  revising  barrister, 
were  taken  as  applying  to  the  whole  class  of  those,  including 
backer,  who  were  considered  to  stand  in  this  respect,  in 
the  same  situation  as  Chidlow ;  that  no  other  question  was 
raised  with  respect  to  Thacker ;  but  that  distinct  evidence 
was  adduced  with  reference  to  each  case. 

Mr.  Talbot,  in  support  of  the  vote,  contended,  that  as 
^backer  was  actually  on  the  freemen's  roll  on  the  31st  of 
^^\j,  the  objection  on  the  ground  of  want  of  due  diligence 
in  applying  for  admission,  which  was  the  only  objection 
taken  before  the  revising  barrister,  could  not  apply  to  the 
present  case. 

Mr.  Andrews  against  the  vote. — The  circumstance  of 
rhacker's  name  having  been  inserted  on  the  roll  on  the 
fist  of  July  distinguishes  his  case  from  that  of  the  others: 
nd  the  question  that,  in  effect,  must  have  been  raised 
efore  the  revising  barrister  and  decided  by  him,  can  have 

(1)  Ante,  p.  349. 
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^°^'  been  none  other  than  this,  whether  Tbacker  had  bee 
rightly  enrolled  on  the  freemen's  roll.  The  Municipi 
Act  (1)  provides,  that  the  freeman  shall  be  put  apOQ  th 
roll  by  the  town  clerk,  acting  under  the  authority  of  A 
mayor,  who  has  examined  and  allowed  the  claim.  No 
it  appears,  that  Thacker  was  put  upon  the  roll  in  t1 
mayoralty  of  Adie,  and  his  claim,  it  is  alleged,  had  be< 
examined  and  allowed  by  Adie ;  but  it  was  Brassingti 
the  ex-mayor,  and  not  Adie,  who  presided  at  the  meetii 
at  which  Thacker  was  enrolled  by  the  town  clerk  (J 
The  town  clerk,  therefore,  was  not  authorized  by  tl 
provisions  of  the  Act,  in  putting  him  on  the  roll. 

The  Committee  resolved    that    the    rote    of  Jam 
Thacker  be  added  to  the  poll  for  the  petitioner  (J). 

April  23.  CHARLES  HODGKINS'S  CASE. 

Where  a  It  appeared  in  evidence  that  the  objection  taken  U 

Jfa^^to  ad-  Hodgkins  before  the  revising  barrister  was  the  same  • 
fvirmanwas  ^^^^  ^^^^^  ^^  Chidlow  (4) ;  that  Hodgkins  was  noioi 
examined  by  the  freemen's  roll ;  that  since  the  31st  July,  1840,  his  clain 
anddisau'  to  admission  had  been  examined  by  the  mayor,  but  R 
hiTdfd  nof  jected  on  the  ground  that  he  had  not  served  his  appren 
proceed  by    ticcship  to  the  trade  of  the  Company  in  which  he  claiinei 

mandamus,       ^  * 

having  had  his  freedom. 

8oTit°was  The  Chairman  here  interposed  : — There  having  bee 

wtlfJot^en-^  a  subsequent  investigation  of  this  person's  title  before  lb 

titled  to  proper  municipal  authorities,  and  the  claim  having  bie 

vote*  X      »  *• 

Necessity  disallowed,  he  would  put  it  to  the  counsel  for  the  peti 

as  appreln^   tioner,  whether  under  these  circumstances  the  case  coul 

^><^V°/*\f     proceed. 

craft  of  the     *^ 

Company  in  Mr.  Talbot  Contended  that  the  Committee  was  vff 
fireeman  ^     bound  by  the  decision  of  the  mayor,  subsequent  to  ^ 

claims  his 

freedom.  (l)  5  &  6  Will.  4,  c.  76,  s.  5.  s,3)  See  Green's  ease,  poU,  363. 

(2)  AnU,  p.  349.  (4)  Ante,  p.  344,  359. 
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Iflt  July,  1840;  and  that  be  was  not  precluded  from  184S. 
Iiowing  that  that  decision  was  erroneous.  If  the  decision 
ff  the  mayor  was  to  be  looked  to  as  conclusive  with  respect 
X)  the  title  of  the  freeman,  the  trial  of  the  right  of  voting 
vronldrest^  not  with  a  Committee  of  the  House  of  Commons, 
but  with  the  mayor  of  Lichfield,  and  the  most  dangerous 
consequences  would  ensue.  The  mayor  being  probably  a 
political  partizan,  advised  by  the  town  clerki  who  in  the 
present  instance  is  the  avowed  partizan  of  the  sitting 
i&ember,  the  claimant  would  speculate  on  a  favourable 
time  for  him  to  apply  for  his  admission,  when  the  mayor 
should  be  of  his  own  party.  In  Chidhufs  case  (I),  the 
Committee  had  not  proceeded  solely  upon  the  decision  of 
the  mayor  in  favour  of  his  claim,  having  gone  into  evidence 
in  proof  of  his  title. 

Further  evidence  being  adduced,  it  appeared,  that 
Hodgkins  was  bound  apprentice  to  Holmes,  a  freeman  of 
the  Company  of  "  Saddlers,  Glovers,  Whittawers,  and 
Bridle-makers,**  who  carried  on  the  business  of  a  coach- 
maker,  harness-maker  and  leather  cutter ;  that  Hodgkins 
'^as  apprenticed  to  the  trade  of  a  coach-wheeler ;  that 
during  his  apprenticeship,  he  worked  in  various  branches 
of  bis  master's  business  besides  coach-wheeling ;  that  the 
time  of  his  apprenticeship  expired  in  the  year  1839;  that 
he  was  admitted  of  the  Company  of  Saddlers,  &c.  on  the 
Slst  July,  1840 ;  that  he  was  rated  in  the  last  rate  before 
tile  31st  July,  1840;  paid  that  rate,  and  was  resident  in 
Lichfteld. 

Mr.  Talbot,  in  support  of  the  vote,  contended  that,  if, 
^  Chidhw*8  case  (2),  a  service  as  apprentice  to  the  trade 
^f  a  coach-trimmer  was  a  valid  service  for  admission  as  a 
^man  of  the  Company  of  Saddlers,  &c.,  a  service  in  the 
^de  of  a  coach-wheeler  might  in  the  present  case  be 
^usidered  as  equally  sufficient.    That  it  was  not  necessary 

(1)  AnU,  p.  344.  (2)  Ibid. 
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184S.  in  such  cases,  nor  indeed  was  it  always  possible,  that  the 
claimant  should  have  exercised  one  of  the  identical  trades 
embodied  in  the  antiquated  denomination  of  the  Com- 
pany. That  the  title  of  this  person  to  vote  ought  not  to 
be  prejudiced  by  the  suggestion,  that  after  the  rejection 
of  his  claim  by  the  mayor,  he  might,  if  he  had  thought 
proper,  have  applied  for  a  mandamus  to  enforce  his  right 
to  admission.  That,  according  to  the  provisions  of  the 
Reform  Act,  sections  50,  69,  and  60,  the  period  to  which 
the  Committee  were  to  look,  was  that  of  the  registration, 
the  last  day  of  July,  1840 ;  that  the  only  question  for  dieir 
consideration  was  whether  the  claimant  had  then  a  clear 
inchoate  right  to  his  freedom,  and  had  at  that  time  done 
all  in  his  power  to  obtain  his  admission  ;  and  that  the 
Committee  could  not  take  into  their  consideration  anj 
circumstance  affecting  his  situation,  that  might  have 
arisen  subsequently  to  that  day. 

Mr.  Andrews  against  the  vote.  —  Hodgkins*s  claioi 
having  been  rejected  by  the  mayor  in  February,  1841, 
there  has  been  time,  if  he  chose,  for  him  to  apply  for  a 
mandamus  ;  but  not  having  done  so,  and  the  examination 
of  his  claim  by'the  mayor  having  ended  in  his  not  being 
entered  on  the  freemen's  roll,  can  he  complain  of  any 
hardship  in  not  having  been  put  upon  the  register?  Es- 
pecially as  the  rejection  of  his  claim  is  justified  on  the 
solid  principle,  that  the  trade  to  which  he  served  his 
apprenticeship  is  quite  distinct  from  that  of  the  Com- 
pany in  which  he  claims  his  freedom.  It  appears  that  the 
trade  of  coach-trimming  to  which  Chidlow  was  appren- 
ticed, is  one  in  which  white  leather  is  used,  and  may  there- 
fore be  considered  as  a  branch  of  one  of  those  included  in 
the  Company's  designation  (1) ;  but  it  is  impossible  in  any 
manner  to  bring  the  trade  of  a  coach-wheeler  within  its 
compass. 

( 1 )  Vide  supra,  p.  347,  note. 
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The  Committee  decided    that   the  vote  of   Charles     1842. 
Klgkins  should  not  be  added  to  the  poll  (1). 

JOHN  GREENS  CASE.  April 23. 

It  appeared  that  Green  was  bound  apprentice  in  1831  SameDoints 
the  same  Holmes  with  whom  Chidlow  and  Hodgkins  last  preced- 
;re  apprenticed ;  that  he  was  apprenticed  to  the  trade  *°^  *^**** 
'  coach-body  making,  which  is  that  of  preparing  the 
)dy  of  the  coach  for  the  reception  of  the  leather ;  that 
!  was  admitted  into  the  Company  of  Saddlers,   &c. 
\  the  31st  July,  1840;  that  his  claim  to  admission  as  a 
eeman  of  the  city  was  subsequently  rejected  by  the 
ayor,  on  the  ground  that  he  had  not  served  his  appren- 
^hip  to   the  trade  of  the  company.     The   facts  of 
ting,  &c.  were  admitted.     The  objection  taken  to  him 
the  revision  was  the  same  as  to  Chidlow  (S). 
It  was  stated  by  one  Dewsbury,  the  "  father"  of  the 
idlers,  &c.  Company,  that  the  company  have  admitted 
ach-body  makers,  if  apprenticed  to  a  member  of  the 
mpany. 

The  Chairman  observed  that  the  Committee  in  the 
fee  cases  already  determined  had  not  gone  into  the 
lestion  of  the  party's  right  to  admission  ;  that  they  had 
tided  in  favour  of  the  vote  in  the  two  fir^t  cases,  Chid- 
^'9  case  (3)  and  Thacker's  case  (4),  on  the  ground  that 
e  voters  had  used  due  diligence  in  applying  to  be  ad- 
itted,  their  asserted  right  being  confirmed  by  their 
'mission  by  the  proper  municipal  officer;  and  against 
e  vote  in  the  third,  Hodgkins's  case  (6),  because,  whe- 
^f  Hodgkins  had  used  due  diligence  or  not,  his  claim 
^  rejected  by  the  mayor,  and  he  did  not  question  that 

(0  See  next  case*  (4)  Ante,  p.  359, 

(^)  Anu,  p.  344,  and  359.  (5)  Ante,  p.  360. 

(3)  Am,  p.  344. 
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ISi^.  decision  by  mandamus;  and  the  Chairman  intimated  aa 
opinion  that  the  present  case  fell  within  the  same  piin- 
ciple  as  the  last. 

Mr.  Talbot  argued,  as  he  had  done  in  the  preceding 
case(lX  that  the  decision  of  the  mayor  was  not  binding 
on  the  Committee ;  and  that  the  trade,  to  which  Green 
was  apprenticed,  being  connected  with  the  leathering  of 
carriages,  might  (independently  of  the  evidence  of  usige 
given  by  the  father  of  the  company)  be  considered  as  a 
branch  of  one  of  those  comprehended  in  the  craft  of  tbe 
company. 

The  Committee  decided  that  the  vote  of  John  Gfeen 
should  not  be  placed  on  the  poll. 


Avrinb.  CASE  OF  JAMES  ALLEN,  JUN. 

Where  a  Allen's  name  appeared  on  the  freemen's  roll  as  a  to- 

fiwman,  man  of  the  Company  of  "  Corvisors  and  Curriers." 

3 1st  July,  It  was  proved  that  he  was  bound  apprentice  in  18J0, 

dueappH-^  and   served  his  apprenticeship   with  his    father  James 

adnrted  ^  ^'^^"  ^^^  ei^ev,  a  freeman  of  the  Corvisors  and  Currien 

and  enrol-  Company;    that  "corvisor"  means  cordwainer  or  sboe- 

Dotadmit-  maker;  that  he  was  apprenticed  as  a  cordwainer ;  that  the 

ron^"?iir  fa'*^^^  w^s  a  shoemaker,  and  also  a  market  gardeneri  the 

after  the  latter  beinfi^  his  principal  business ;  that  the  son  doling 

election  in  ,  .                       .        ,  f                         ,         ,                 .            .            i  • 

June.  1841,  his  apprenticeship  was  employed  sometimes  in  making 

daim  ?o  be  shoes,  and  at  other  times  in  gardening ;  that  the  son  at 

registered  Christmas,  1840,  went  to  reside  at  West  Bromwich,  be- 
having been 

rejected  at  twecu  fourteen  and  fifteen  miles  from  Lichfield,  and  Eves 

in  1840,  there  at  a  greengrocer's  shop,  where  the  father  sends  hii 

me^Ti^J'  gardening  stuff  for  sale ;  that  the  son  was  admitted  into 

election;  the  Corvisors  and  Curriers'  Company  on  the  31st  Julyi 

mittee%pon  1840  ;  that  in  that  year  he  duly  made  claim  to  be  regis- 

StTe^/a'ddii  ^^^^^  ^^  *  freeman ;  that  the  objection  taken  to  his  clau» 

(I)  Hodgkin$*t  case,  antef  p.  360. 
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iie  revision  was  the  same  as  that  taken  to  Chidlow's,      1843. 
want  of  due  diligence  in  applying  for  admissiopj  and  his  vote  to 
no  other  question  was  discussed  on  that  occasion^  the  poll. 
that  his  claim  was  disallowed  by  the  revising  barrister  of  a  tender- 
hat  ground;  that  on  the  26th  July,  1841,  hU  cUim  cl^mmiuw'' 
idmission  was  examined  and  allowed  by  the  mayor,  entered  into 

the  coDsi- 

he  was  enrolled  on  the  freemen's  roll;  and  that  he  deratiouof 
rated,  and  had  paid  the  rate  in  July,  1840.  Tions besides 

Ir.  Talbot,  in  support  of  the  vote,  contended  that  the  J^^^^^e 
r  question  discussed  or  prepared  for  discussion  before  revisiog 
revising  barrister,  being  that  of  due  diligence  in  ap-  ^^j^^^^^l 
ng  for  admi^ion,  none  other  could  now  be  raised  dence^sab- 

sequently  to 

)re  the  Committee  ;  and  the  circumstances  of  the  pre*  registration, 
;  case  in  that  respect  being  the  same  as  those  of  man  pa^ng 
dlow's  case  {I),  it  must  be  governed  by  the  decision  in  *^°5,™ 

I  case*  disqualifica- 

Ir.  Hill,  against  the  vote,  observed  that  he  had  under-  ^^^^ 
)d  that  the  Committee,  in  deciding  the  question  of  i>erson  en- 
lace on  the  first  day  (2),  had  in  effect  determined,  freeman 
;theru)e  confining  the  Committee  to  the  objections  ^Qj7o^twa8 
m  before  the  revising  barrister,  where  the  name  is  not  register- 

^  eu  till  more 


ried  or  retained,  is  inapplicable  where  it  is  omitted  than  two 
'9fmMged  by  him,  and  that,  in  the  latter  case,  all  other  ^fs^utie  to 
sctions   are  open  for  the  consideration  of  the  Com*  *^''  fie«lom 

*  accrued,  he 

;ee,  besides  that  which  was  actually  taken  at  the  re-  was  not  dis- 
ui.    If  the  question  of  due  diligence  is  the  only  ques-  reason  of 
that  can  now  be  entertained,  why  has  evidence  of  the  v^so*?n\]iT 
been  gone  into  at  all?  33d  secUon 

®  of  the  Re- 

'he  Chairman. — The  counsel  for  the  sitting  member  form  Act. 
entitled  to  comment  on  the  evidence  relating  to  the 
lification ;  agreeably  to  the  opinion  intimated  on  the 
t  of  the  Committee,  that  in  a  case  of  this  kind,  where 
claim  was  disposed  of  on  a  preUminary  objection  be* 

(1)  Anf,  p.  344.  (2)  AnU,  p.  346. 


366  ELECTION  CASES. 

1842.     fore  the  revising  barrister,  they  will  go  into  the  considera- 
tion of  any  matter  prepared  for  discussion  before  him. 

Mr.  HilL-r-lt  will  perhaps  be  said,  that,  this  person 
having,  subsequently  to  the  period  of  registration,  been 
admitted  by  the  proper  officer,  that  decision,  according 
to  the  course  professedly  pursued  in  some  of  the  preTious 
cases,  is  conclusive  on  the  Committee.  We  submit,  how- 
ever, that  the  Committee  have  properly  nothing  to  do 
with  that  proceeding  of  the  municipal  officer,  at  any  rate, 
as  evidence  bearing  on  the  title  to  vote ;  with  whaterer 
weight  the  knowledge  of  that  fact  may  unavoidably  ope- 
rate upon  their  judgment,  so  as  to  turn  the  scale  in  a 
doubtful  case.  And,  setting  aside  that  circumstance,  it 
lies  on  the  petitioner  to  show,  that  the  claimant  had  a 
clear  inchoate  right  to  his  freedom,  and,  amongst  other 
particulars,  that  he  duly  served  his  apprenticeship  to  a 
trade  that  would  entitle  him  to  be  admitted  a  freeman  of 
the  company  in  question.  The  evidence,  however,  in  the 
present  case  shows  only  an  imperfect  and  irregular  service 
in  the  trade  of  a  corvisor  or  cordwainer.  It  also  appears, 
that  at  the  time  of  the  election  he  was  resident  at  a  place 
more  than  seven  miles  distant  from  Lichfield.  [The 
Chairman.  —  A  freeman  would  not  be  disqualified  by 
ceasing  to  be  resident  afker  the  registration  (1).]  Allen 
was  out  of  his  time  in  1837,  and  though  he  might  have 
obtained  his  admission  in  1838,  he  was  not  on  the  free- 
men's roll  till  1841,  more  than  two  years  afler  his  title 
accrued,  and  thus  comes  within  the  clause  of  the  33d 

(1)  Nor  does  the  peculiar  franchise  in  Lichfield,  of  "  freemen  paj^iogscsk 
and  lot  there,"  seem  to  be  within  the  26  Geo.  3,  c.  100,  which  reqnires,  M 
in  the  particular  rights  of  voting  there  specified,  the  inhabitancy,  which  is  tbeif 
principal  ingredient,  shall  have  continued  for  six  months  previous  to  thseUctii*' 
Even  if  the  payment  of  scot  and  lot  is  to  be  considered  as  implying  inbabitaocy 
(which  however  it  does  not  necessarily,  since  the  liability  to  the  local  bartbetf 
may  arise  in  respect  of  occupation  without  residence),  yet  in  our  present  cast 
that  payment  is  only  a  condition  accessory  to  the  title  by  frMdooi,  wbici 
forms  the  foundation  of  the  franchise. 
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3tion  of  the  Reform  Act,  disqualifying  persons  as  voters     184S. 
der  the  ancient  rights  whose  names  have  been  omitted 
>m  the  register  for  two  successive  years. 
The  Chairman. — That  means  omitted  after  having  been 
ice  on  the  register  (1). 

Mr.  Hill  contended,  that  there  was  not  anything  in 
lese  provisions  of  the  act  that  should  confine  their 
peration  to  that  particular  case :  the  word  "  omit"  did 
ot  necessarily  imply  that  the  person's  name  had  been  on 
le  register  before :  the  danger  of  the  admission  of  a  false 
tie  would  be  the  greater,  the  more  remote  the  date  of 
2  commencement ;  and  the  construction  he  proposed 
'ould  tend  to  obviate  the  probability  of  such  an  occur- 
ence. 

The  Committee  decided  that  the  vote  should  be  added 
)  the  poll  of  the  petitioner. 

GEORGE  SMITH'S  CASE.  April  26. 

The  name  of  George  Smith  appeared  on  the  freemen's  in  the  case 
>ll,  as  a  freeman  of  the  Company  of  Corvisors  and  Cur-  ed  vote,  the 

0fg  Committee 

entered  into 
the  coDtfideratioQ  of  other  objections  besides  that  taken  at  the  revision. 

The  only  objection  taken  to  his  claim  before  the  re-  Defective 
t        •  t  1         .      ^f .  *t      »  service  in 

Aing  bamster  was  the  same  as  that  m  Cnidlow  s  case,  the  appren- 

z.,  the  want  of  due  diUgence  in  applying  for  admission.  o^'cUiln.^ 

he  circumstances  of  the  application  to  the  mayor  and  ingasa. 

freeman  m 

(1)  It  appears,  however,  to  be  more  than  doubtful  whether  the  clause  ap-  !f!J^j^. 

tt  to  freemen  at  all,  and  whether  it  is  not  confined  to  the  other  rights  havine  left 

ierved  by  the  preceding  part  of  the  section.     See  Rogers  on  Elections,  194 ;  his  master, 

liott,207.    And  since  in  the  Lichfield  franchise,  the  title  ^s  freeman  forms  ■nd  refused 

Bpnocipal  qualification,  it  does  not  seem  that  the  superadded  condition,  of  u^  ^\  r 

ptying  scot  and  lot  there,*'  can  bring  it  within  the  33d  section.    Indeed,  weeks  be- 

WIS  assumed  on  both  sides  in  this  case,  that,  under  this  franchise,  lights  fore  the  ex- 

tild  be  exercised  that  were  acquired  since  the  passing  of  the  Reform  Act,  and  piration  of 

t  merely  righu  then  in  existence,  to  which  alone  the  reservation  of  the  33d     JL!^^*° 

ction  relates. 

VOL.  I. — B.  A,  E.  C.  B  B 


nave    utruiutru    in    lavuur    ui    tuc    vutc  i    uc    uiicrc 

mitted,  that,  consistently  with  this  course,  it 
unnecessary  for  him  in  the  present  case  to  go  inU 
of  the  voter's  title :  or  was  he  to  understand,  t 
objections  were  to  be  considered  open,  besides  t 
was  actually  raised  at  the  revision ;  and  in  thi 
objections  must  be  considered  open,  as  it  was  i 
to  divine  what  the  objections  might  be  that  n 
tated  at  the  revision. 

The  Chairman  explained  that,  as  it  appeared 

case  went  off  on  a  preliminary  objection  before  tli 

barrister,  and  there  might  be  other  grounds  of 

prepared  for  discussion  before  him,  the  Comi 

quired  to  be  satisfied  as  to  the  goodness  of  the  1 

Evidence  of  Smith's  title  being  then  adduc 

peared  that  he  had  not  served  the  whole  sevec 

his  apprenticeship,  but,  about  five  or  six  weeks 

termination,  refused  to  work,  and  left  his  maste 

The  laws  of  the  Corvisors'  Company  require  tha 

claiming  his  freedom  in  respect  of  servitude,  a 

served  a  seven  years'  apprenticeship  in  the  trad< 

Upon  the         Acton,  who  was  secretary  of  the  Corvisors'  Cc 

uie  age'of  a  ^^^  time  of  Smith's  admission,  being  examined,  si 
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^te  to  otherg  the  examination  into  the  facts  of  the     1842. 

irty's  age,  about  which  the  Committee  should  be  satis-  ii,^  ^j^y  ^f 

5d  only  by  evidence  given  before  themselves.     The  de-  L»ch^eW, 

sion  of  the  Company  on  the  matter  might  possibly  be  mittee  re- 

)nclusive  as  to  the  immunities  and  privileges  of  the  Com-  deDce  of  a* 

any;  but  as  to  the  right  of  voting,  it  was  irrelevant,  and  ^l^^hu" 

Dght  to  have  no  weight  with  the  Committee.  »ge.  tljat 

5  ®  took  place 

Mr.  Talbot  contended,  that  if  this  Company,  who,  ac-  at  the  time 

)rding  to  their  own  regulations,  were  bound  to  admit  mission  into 
nly  persons  of  full  age,  admitted  this  person,  after  dis-  ^^^  ^®™" 
ittion  as  to  bis  age,  their  determination  was  surely  en-  admit  at  tbe 
ded  to  some  weight.  twentv-ooe 

The  Committee  decided  that  the  question  might  be  put.  ^^^V^^^- 
Acton  then  stated  that,  previously  to  Smith's  admission, 
lere  was  a  discussion  as  to  his  age ;  that  questions  rela- 
te to  it  were  asked  of  Smith  himself;  that  several  mem- 
ereof  the  Company,  who  were  present,  had  known  him 
t>m  his  childhood,  and  took  part  in  the  discussion ;  that 
omediately  after  this  discussion,  he  was  admitted,  and 
mother  question  was  discussed. 

Mr.  Talboi,  in  support  of  the  vote,  contended,  that  the 
Imbsion  by  the  Company  must  be  considered  as  satis- 
ictory  as  to  the  age  of  the  party,  the  question  having,  it 
ppeared,  been  discussed  on  the  occasion  of  his  admission, 
Dd  a  few  months  having  elapsed  between  the  termination 
f  Ae  apprenticeship  and  the  admission. 
Mr.  HiU^  against  the  vote. — It  appears  that  the  Com- 
any  admitted  Smith  on  his  own  evidence,  not  on  oath, 
I  to  his  age ;  but  the  voter's  evidence  is  not  admissible 
impport  of  his  own  vote ;  and,  even  upon  the  evidence 
dduced,  it  does  not  appear  that  he  or  any  one  else  on 
bat  occasion  stated  that  he  was  of  age.  The  period  of 
be  service  in  the  apprenticeship,  also,  was  not  completed 
9  several  months;  and  if  defective,  for  however  short  a 
ime,  that  circumstance  is  fatal  to  the  claimant's  right. 

B  Bg 
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1842.         The  Committee  decided,  that  the  vote  of  George  Smith 
should  not  be  placed  on  the  poll. 


April  25  JOSEPH  SMITH'S  CASE. 

and  26. 

Defeciiye         Joseph  Smith  claimed  as  entitled  to  be  admitted  a  free- 

the  appreo-  man  by  servitude  in  the  Company  of  **  Smiths,  Gold- 

onTciaiin?^   smiths,  Cardmakers,  Ironmongers,  Plumbers,   Braziers, 

ing  as  a        Pewterers,  Cutlers,  Nailers,  and  Spurriers." 
Ireeman  in  , 

respect  of  His  claim  to  be  registered  in  1840  was  objected  tooD 
haTing  left  the  ground  of  want  of  due  diligence  in  applying  for  ad- 
aJ!d  wwrked  '^f^^ssion,  and  also  on  the  ground  of  defective  service  under 

for  aDother  his  indentures :  the  revising  barrister  decided  against  the 
person.  .   .  ,      ^  ,  .       . 

claim  on  the  former  objection. 

He  was  admitted  into  the  Company  of  Smiths,  &c.  on 
the  31st  of  July,  1840.  His  claim  to  be  admitted  to  his 
freedom  was  afterwards  examined  and  rejected  by  the 
mayor. 

It  appeared  that  he  was  bound  apprentice  to  the  trade 
of  a  brazier  and  tin  plate  worker,  ynth  a  freeman  of  the 
Smiths,  &c.  Company,  who  carried  on  that  trade;  that 
he  served  with  him  five  years  and  nine  months,  and  then, 
with  his  master's  consent,  went  to  work  for  one  Nadin  for 
about  two  months,  and  afterwards,  likewise  with  his 
master's  consent,  for  one  Peak,  for  wbom  he  had  con- 
tinued to  work  up  to  the  present  time.  It  did  not  appear 
that  either  Nadin  or  Peak  were  freemen. 

Mr.  Andrews,  against  the  vote. — According  to  the  au- 
thority of  the  case  of  Rex  v.  Inman{l),  the  service  by 
Smith  under  his  indentures  of  apprenticeship  was  not 
sufficient  to  entitle  him  to  his  freedom,  having  left  bi> 
master's  service  before  the  expiration  of  his  time,  and  gone 
to  work  for  another  person,  though  with  the  consent  of 
his  original  master.     Or,  even  if  this  can  be  considered  as 

(1)  4B.  &  Aid.  55. 
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>nstructive]y  a  continuance  of  his  service  under  the  in-  1842. 
^nturesy  yet  according  to  the  same  authority,  there  must 
i  continuance  of  the  service,  to  a  free  burgess,  during 
le  whole  of  seven  years ;  but  here  it  does  not  appear  that 
Ither  of  the  persons,  with  whom  he  worked  by  his  master's 
ermission,  was  a  freeman  of  the  city. 

Mr.  Wilkins,  in  support  of  the  vote. — In  this  case, 
be  apprentice  neither  refuses  to  work  for  his  master, 
lor  leaves  his  service  without  his  consent ;  but  goes  to 
rork  for  another,  with  the  particular  consent  of  his  mas- 
er:  he  therefore  continued  constructively  in  the  ser- 
iceof  the  master  to  whom  he  was  bound  (1).  In  Rex 
.Inman{2%  on  the  contrary,  there  was  a  general  per- 
aission  for  the  apprentice  to  work  for  any  other  person 
rhom  he  might  choose ;  and  such  a  general  permission  is 
xtnsidered  to  amount  to  a  renunciation  and  abandonment 
f  the  apprentice's  service,  and  renders  it  impossible  that 
t  should  be  deemed  to  continue  to  be  performed  under 
be  indentures,  as  it  may,  where  the  master  gives  a  par- 
icular  consent  to  the  particular  service  with  another  per* 
on  (3). 

The  Committee  resolved,  that  Joseph  Smith  be  not 
ilded  to  the  poll. 

The  counsel  for  the  petitioner  next  proceeded  with 
ases  of  objections  to  the  voters  for  the  sitting  member, 
■eginning  with  the  class  of  persons  who,  having  been  re- 
^tered  as  occupiers  under  the  27th  section  of  the  Reform 
^t,  had,  between  the  registration  and  the  election,  re- 
moved from  the  premises  in  respect  of  which  they  were 
egbtered. 

(1)  1  NoUo,  P.  L.  569;  Garobier  on  Settlemeots,  53. 

(2)  4  B.  &  Aid.  55. 

(3)  1  Nolan,  P.  L.  570,  571. 
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1842. 


WILLIAM  STRINGER'S  CASE. 


April  26. 

Between  the      The  voter  was  registered  for  a  *'  House,  Bore  Street." 
M^theclw-      I'  appeared  that  by  a  deed  of  separation  between  the 
tion.  the       voter  and  his  wife,  dated  the  6th  of  February,  1841,  to 

voter,  by  a 

deed  of  se-  Mhich  the  voter,  his  wife,  and  a  third  person,  as  truitse 

^wnTim  for  ^he  wife,  were  parties,  the  voter  covenanted  with  the 

covenanted'  *'"8^^®»  ''**^>  during  such  time  as  the  voter  and  his  wife 

with  a  tras-  should  Uve  separate  and  apart,  the  wife  should  have  and 

that  she  '  enjoy   '^  the   entire  and   undisturbed    possession  of  the 

***Sndi«^*'''  house"  for  which  the  voter  was  registered,  and  "that, if 

tupbed  DOS-  ^i^e  vQtg|.  should  enter  into  the  same,  he  should  be  deemed 

session'^  of 

the  house     a  trespasser." 

was  regis-  *  Mr.  Wiliins,  against  the  vote,  contended,  that  the  co- 
tha^^ff^he  ^®"*"^  on  the  part  of  the  voter  contained  in  this  deed, 
should  enter  amounted  in  effect  to  an  equitable  transfer  to  the  wife  of 

therein,"  he       ,  _    .   ,  .  ...  .   .        ,  , 

should  «  be   a  beneficial  interest  m  the  premises,  giving  her  a  separate 
treipasser:"  Property  therein,  which  entitled  her  to  use  and  occopj 
h*  w^°Md"  them  as  owner;  and  the  voter,  having  thus  divested  him- 
self of  all  right  to  occupy  them  as  long  as  this  arrange- 
ment continued  in  force,  had  put  it  out  of  his  power  to 
resume  the  occupation. 

Mr.  Hill,  in  support  of  the  vote,  contended  that  this 
deed  of  separation  could  not  in  anywise  affect  either  the 
voter's  tenancy  or  his  occupation  of  the  house.  As  it  was 
in  the  form,  not  of  an  assignment  to  the  trustee,  but  onl; 
of  a  covenant  for  the  undisturbed  possession  of  the  house 
by  the  voter's  wife,  the  legal  interest  remained  in  the 
voter,  and  he  continued  subject  to  the  liabilities,  and  en- 
titled to  the  rights  of  the  tenancy.  And  the  terms  of  the 
deed  could  not  make  him  a  '*  trespasser"  on  the  premises^ 
if  he  were  not  so  by  law;  the  parties  could  not  thus  ma- 
nufacture law  for  this  particular  purpose.  Neither  was 
there  any  thing  to  constitute  the  trustee  an  undertenant 
of  the  voter.     A  mere  arrangement  of  this  kind,  for  secur- 
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g  to  the  wife  the  permissive  use  and  the  exclusive  en-  1848. 
jnnent  of  her  dwelling,  could  not,  without  violence  to 
e  language  and  objects  of  the  deed,  be  construed  as  an 
uitable  disposal  of  any  part  of  the  voter's  interest  in  the 
emises.  Nor  was  his  occupation  of  the  house  affected 
r  the  execution  of  this  deed.  It  was  not  pretended  that 
e  trustee  became  the  occupier.  And  the  wife  herself 
old  not  occupy  with  an  occupation  distinct  and  inde- 
indent  of  that  of  her  husband;  the  occupation  by  a 
m's  wife  and  family  being  in  law  his  own  occupation, 
/hairman. — That  is,  when  he  has  left  his  home  with  an 
limus  revertendi.]  In  such  a  case  the  law  implies  an  ani- 
118  revertendi;  it  will  not  be  presumed  that  he  contem- 
ated  the  desertion  of  his  family. 
The  Committee  decided  that  the  vote  was  good(l). 

The  petitioner's  class  of  removals  being  exhausted,  Mr.    April  26. 
W6o/  informed  the  Committee,  that  for  the  cases  in  the  i^n  c"^*?^ 
ext  class,  that  of  personations^  the  evidence  of  two  per-  «um«noned 
ons  would  be  required,  who  were  then  in  custody,  the  Speaker's 
m  in  Newgate,  the  other  in  the  Fleet  Prison,  and  there-  ^"'*°*" 
ore  applied  to  the  Chairman,  either  to  issue  his  summons, 
»rthat  such  other  proceeding  might  be  adopted  as  might 
»e  necessary  for  the  purpose  of  obtaining  the  attendance 
f  those  persons  as  witnesses. 

Mr.  Hill  directed  the  attention  of  the  Committee  to  the 
Ipswich  case{2)f  where  the  Committee,  to  whom  was  re- 
ared the  consideration  of  some  of  the  resolutions  in  that 
ase,  reported  to  the  House,  that,  for  the  purpose  of  ob- 
utung  the  attendance  of  a  person  in  custody,  the  usual 
ourse  is  to  resort  to  the  House  for  an  order  to  be  ex- 
iressed  by  the  Speaker's  warrant  to  that  eff*ect,  and  that 
summons  from  the  chairman  of  an  election  committee  is 
Q  such  case  irregular. 

(1)  See  FTtneh*s  cait.  Huts.  &  Ry.  491.  (2)  K.  &  O.  377. 
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1842.  The  Chairman  said  that  be  would  consult  the  Speaker 
on  the  subject. 

At  the  sitting  of  the  House  on  the  same  day,  the  House 
being  informed,  by  the  Chairman  of  the  Lichfield  Election 
Committee,  that  Thomas  Grew,  a  prisoner  in  the  custody 
of  the  Keeper  of  Her  Majesty's  Gaol  of  Newgate,  and 
Francis  Sharratt,  a  prisoner  in  the  custody  of  the  Warden 
of  the  Fleet  Prison,  are  material  witnesses  to  be  examined 
before  the  said  Committee  : 

It  was  Ordered^  That  the  Keeper  of  Her  Majesty's 
Gaol  of  Newgate  do  bring  Thomas  Grew  in  safe  custody 
to- morrow  to  the  Select  Committee  appointed  by  this 
House  to  try  and  determine  the  matter  of  the  Lichfield 
Election  Petition,  in  order  to  his  being  examined  as  a  wit- 
ness, and  so  from  time  to  time  as  often  as  his  attendance 
shall  bethought  necessary;  and  that  Mr.  Speaker  do  issue 
his  warrant  accordingly. 

And  a  similar  order  was  made  for  a  warrant  to  the 
Warden  of  the  Fleet  respecting  Sharratt  (1). 

( I)  Votes,  April  26th,  1842.  The  following  is  an  abridged  account  oi  what 
look  place  in  the  House  on  the  occasion. 

Mr.  Divett  wished  to  consult  the  right  honourable  baronet  (Sir  R.  Peel)  »s 
to  a  question  of  the  proper  construction  of  the  74th  clause  of  the  Controverted 
Elections  Trial  Act,  before  the  Committee  on  the  Lichfield  Election,  of  which  be 
was  chairman.     It  had  been  found  that  the  attendance  of  certain  persons  t^ 
witnesses  was  required,  those  persons  being  at  present  prisoners  in  herMajestj'^ 
gaols  of  Newgate  and  the  Fleet.     And  the  question  was,  whether  it  was  cont- 
pctent  for  the  chairman,  under  the  section  he  had  mentioned,  to  issue  bis  sooi-' 
mons  for  the  attendance  of  those  persons  to  give  evidence  before  the  Committal* 
Some  of  the  authorities  about  the  House  whom  he  had  consulted,  were  clearly 
of  opinion  that  the  chairman  of  an  election  committee  had  that  power;  wbil^ 
other  persons  of  great  authority  thought  that  there  was  nothing  in  the  act  i^ 
enable  a  chairman  to  issue  a  summons  in  such  a  case,  but  they  thought  that  tb^ 
proper  mode  of  proceeding  was,  that,  according  to  the  ancient  practice,  tb^ 
chairman  should  report  to  the  House,  and  that  the  Speaker  would  then,  by  ordf '^ 
of  the  House,  issue  his  warrant  to  bring  up  the  witnesses.     Under  these  d^' 
cumstances,  he  had  thought  it  better  to  bring  the  matter  under  the  consider*" 
tion  of  the  House,  and  he  would  therefore  now  move,  '*  That  the  Speaker  ^^ 
issue  his  warrant,  &c." 

Sir  R.  Peel  said,  thai  he  delivered  an  opinion  on  the  point  with  greatdi^' 
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The  next  day,  the  further  prosecution  of  the  Petition  1842. 
being  abandoned,  the  Committee  resolved,  "  That  Lord  Mi^  27. 
Alfred  Henry  Paget  was  duly  elected." 

dence,  particularly  as  he  had  not  had  a  rooineDt  to  consider  it  in.  However 
be  thonght  the  honourable  gentleman  had  taken  the  best  course,  because  the 
clause  spoke  of  any  person  summoned  by  such  Committee,  "  or  by  the  warrant 
of  the  Speaker."  As  it  appeared  to  him,  the  summons  of  the  chairman  would 
hardly  be  a  sufficient  authority  to  the  keeper  of  Newgate  to  bring  up  a  prisoner 
to  give  evidence;  it  must  be  done,  he  thought,  by  the  Speaker's  warrant.  The 
act  did  not  appear  to  him  to  contemplate  the  case  of  a  witness  being  in  custody 
It  appeared,  however,  that  cases  had  formerly  occurred  where  witnesses,  who 
were  in  prison,  were  required  to  be  brought  up,  and  that  it  had  been  done  by 
the  Speaker's  warrant. 

Mr.  Roebuck  doubted  whether  the  parties  could  be  brought  up  without  a 
habeas  eorput. 

The  Solicitor-General  said,  that  the  gaoler  was  in  the  habit  of  obeying  the 
orders  of  that  House  conveyed  through  the  Speaker,  and,  no  doubt,  if  the  sum- 
mons were  not  obeyed,  the  House  would  treat  the  disobedience  as  a  contempt. 
The  motion  was  agreed  to. — Haniard*t  Pari,  Deb,  vol.  Ixii.  p.  1116. 
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CASE    XII. 
184^ 

SOUTHAMPTON. 

The  Committee  was  appointed  on  the  21st  of  Aprfl, 
1842,  and  consisted  of  the  following  gentlemen: 

lliomas  Nicholas  Redington,  Esq.,  M.P.  for  Dundalk.— (Chaieiuv  ) 
Richard  Godson,  Esq.,  M.  P.  for  Kidderminater. 
William  Hutt,  Esq.,  M.  P.  for  Gateshead. 
John  Hodgson  Hiude,  Esq.,  M.  P.  for  Newcastle-upon-Tyne 
Hon.  WilUam  Owen  Stanley,  M.  P.  for  Anglesey. 
Lewis  William  Buck,  Esq.,  M.  P.  for  Deyonshire. 
William  Wilshere,  Esq.,  M.P.  for  Great  Yarmouth. 
Petitioners, — Electors. 
Sitting  Members, — Lord  Bruce  and  Charles  Cecil  Martyn,  Esq. 
Counsel/or  Petitioners, — Mr.  Cockbum,  Q.  C,  and  Mr.  Serjeant  Shce. 
Agent, — Mr.  Baker. 

Counsel  for  Sitting  Members,  and  for  Electors  admitted  to  defindtkt 
return  of  Lord  Bruce, — Mr.  Austin,  Q,  C,  Mr.  Serjeant  Wranghim, 
and  Hon.  John  Talbot. 

Agents. — Messrs.  Martineau  and  Malton. 

Two  peti-  There  were  two  petitions,  both  from  electors  of  the 
p.  *  .  town  and  county  of  the  town  of  Southampton.  The  first 
iioD.  set  forth  that  James  Bruce,  Esq.,  commonly  called  Lord 

Bruce,  Charles  Cecil  Martyn,  Edward  John  Hutchio^i 
and  Charles  Mangles,  Esqs.,  were  candidates  at  the  last 
election  for  the  town  and  county  of  the  town  of  South- 
ampton ;  and  that  a  poll  being  demanded^  the  same  was 
granted  and  proceeded  with  on  the  2d  July,  1841 ;  at  the 
close  whereof,  Lord  Bruce  and  Mr.  Martyn  were  declared 
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he  returning  officers  to  have  been  duly  elected  members     1842. 

erve  in  parliament  for  the  said  town  and  county,  and 

e  returned  accordingly. 

?he  petition  then  charged  that  before,  at,  and  during 

said  election,  Lord  Bruce  and  Mr.  Martyn  were  by 

mselves  and  by  their  agents  and  friends  guilty  of  bribery 

I  corruption,  in  order  to  corrupt  and  procure,  and  did 

reby,  and  by  threats,  intimidation,  and  undue  influence, 

rupt  and  procure,  divers  persons  having  votes  at  the 

1  election,  to  vote  for  Lord  Bruce  and  Mr.  Martyn  re- 

ctively,  or  to  forbear  to  vote  for  Mr.  Hutchins  and 

.  Mangles,  or  one  of  them.    And  that  Lord  Bruce  and 

'.  Martyn  were  respectively  by  such  corrupt  and  illegal 

ictices  incapacitated  to  serve  in  the  present  parliament 

the  said  town  and  county,  and  that  the  return  of  each 

them  was  void. 

The  petition  then  charged  that  gross,  extensive,  and 

tematic  bribery  was  practised  at  the  said  election  by 

ers  persons,  friends  and  supporters  of  Lord  Bruce  and 

.  Martyn,  with  a  view  to  the  election  of  both  or  one  of 

m ;  and  that  the  return  of  Lord  Bruce  and  Mr.  Martyn 

i  procured  by  such  bribery,  by  reason  whereof  the 

urn  of  Lord  Bruce  and  Mr.  Martyn  was  void. 

The  petition  then  charged  treating  against  Lord  Bruce 

[  Mr.  Martyn,  committed  by  themselves  and  their 

!Dts  and  friends ; 

Vnd  stated  that  divers  votes  were  illegally  admitted, 

[  others  illegally  rejected,  by  the  returning  officers  at 

election ; 

Ind  prayed  that  the  House  would  declare  that  Lord 

lice  and  Mr.  Martyn,  or  one  of  them,  were  or  was 

;  duly  elected,  and  ought  not  to  have  been  returned, 

1  that  Mr.  Hutchins  was  duly  elected  and  ought  to 

ire  been  returned,  and  that,  &c. 

The  second  petition  charged  treating  and  bribery  against  Second  pe- 
tition. 
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1842.     Lord  Bruce  and  Mr.  Martyn,  by  themselves,  their  agents, 
friends  and  partizans ; 

And  prayed  that  the  election  of  Lord  Bruce  and  Mr. 
Martyn  might  be  declared  void,  &c. 

Affrii  22.        The  petitions  having  been  read,  the  Committee  came 

to  the  following  resolutions  : 
Preliminary       1.  That  counsel  will  not  be  allowed  to  go  into  matters 
resolutions.  ^^^  referred  to  in  their  opening  statement,  without  special 
application  to  the  Committee  for  permission  to  do  so. 

2.  That  the  Committee  do  not  expect  the  counsel  for 
the  petitioners  against  the  return  to  state  the  facts  respect- 
ing the  individual  cases  of  bribery  and  of  treating,  which 
he  intends  to  bring  forward  merely  with  a  view  to  invali- 
date the  particular  votes ;  but  they  do  expect  that,  with 
respect  to  the  cases  of  bribery  and  treating,  which  it  is 
intended  to  bring  home  to  the  sitting  members  or  their 
a/rents,  the  counsel  will  now  state  the  names  of  the  electors 
bribed  or  treated,  and  those  of  the  persons  who  actually 
gave  the  bribes,  or  who  treated ;  the  Committee,  however, 
reserve  to  themselves  the  power,  on  the  special  application 
of  counsel,  to  proceed  with  any  case  which  tends  to  incul- 
pate any  principal  or  agents,  the  knowledge  of  which  case 
has  been  brought  out  before  the  Committee  in  the  pro- 
gress of  the  investigation,  and  with  the  circumstances  of 
which  the  parties  could  not  reasonably  be  supposed  to 
have  been  previously  cognizant. 

Mr.  Cockburn  then  opened  the  case  on  the  part  of  the 
petitioners,  as  one  of  bribery  and  treating  Jby  agents  of 
the  sitting  members.     He  also  stated,  that  the  scrutiny 
would  be  prosecuted,  if  the  petitioners  failed  in  substan- 
tiating the  charges  of  bribery  and  treating. 
The  Com-         Mr.  CocA'bum,  in  opening  the  acts  of  bribery,  having 
not  require    confined  himself  to  ii  statement  of  the  names  of  the  per- 
tuTner^in      ^^"^  receiving,  and  of  those  givinor  the  bribes,  Mr.  Scrjt. 
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''rangham  applied  to  the  Ck>mniittee  to  require  from  the     1842. 
ititioners'  counsel  a  further  statement  as  to  the  times  opeDiog  a 
id  places  when  and  where  the  several  acts  of  brihery  bribery!* to 
ok  place,  and  cited  the  Ludlow  ca8e{\).     The  applica-  g^Jl^JJ^*** 
)n  was  resisted  by  Mr.  Cockburn,  on  the  ground  of  the  the  several 
convenience  that  would  arise  from  the  resolutions  in  the  bribery  took 
udloto  case  being  generally   adopted.     If  the   parties  P***"'®' 
gainst  whom  the  present  petitions  were  directed,  were 
idicted  for  the  offence  of  bribery,  they  would  not  be  en- 
tled  to  the  information  they  now  ask  for,  but  must  abide 
y  the  vague  statement  of  the  time  and  place  of  the  com- 
lission  of  the  offence,  contained  in  the  indictment.     The 
hdbury  Committee  declined  to  call  upon  the  petitioners 
0  give  similar  information  (2). 
The  Committee  refused  the  application. 

Mr.  George  Thompson,  a  clerk  of  Mr.  Maddison,  a  The  Deces- 
banker  at  Southampton,  was  called  as  a  witness  by  the  ^'^ses'in. 
petitioners.     Before  he   was   sworn,  he   applied   to  the  *^""^  ^J  * 
Committee  to  have  certain  expenses  paid  him  before  he  enable  him 
gave  his  testimony.     He  stated  that  he  had  received  the  beforethe 
Speaker's  warrant  six  months  previously.     On  the  Friday  to^^"^,!^!* 
preceding  the  day  of  his  appearing  as  a  witness  (Monday),  ?*°J^^°': 
he  left  Southampton,  pursuant  to  notice  he  received,  to  Committee 
attend  the  Committee  with  several  large  and  cumbersome  i^fore'^fhey 
account  books  belonging  to  the  bank.     He  was  compelled  j^^j^j^^ 
to  employ  another  person  to  take  charge  of  those  books,  his  cvi- 
as  he  could  not  carry  them  about  with  him.     He  had  not 
received  any  thing  on  account  of  his  expenses,  and  his  ap- 
plication now  was  to  have  such  expenses,  including  those 
of  the  person  employed  by  him,  paid  before  he  gave  his 
evidence. 

Mr.  Baker  (the  petitioners*  agent),  upon  this  application 

(1)  See  ante,  p  242,  d.  (1). 

(2)  Ante,  p.  244.     And  tee  poit,  the  Neweaitle-under-Lyme  caie,  where  a 
*iiAiltr  application  was  refuted. 
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184^.  being  made,  immediately  offered  to  give  the  witness  a 
guarantee  for  the  payment  of  his  legal  expenses,  which 
he  declined  to  take. 

The  Committee  resolved  "  that  the  petitioners  be  forth- 
with required  to  pay  or  tender  payment  to  the  witness  of 
all  the  legal  and  necessary  expenses,  which  he  has  incurred 
or  may  incur  in  proceeding  to  London  to  be  examined,  to- 
gether with  the  necessary  expenses  of  conveying,  and 
keeping  in  safe  custody,  the  documents  he  has  brought 
with  him  for  examination  (1)." 

On  the  following  day  the  Chairman  of  the  Committee 
stated  that  the  Committee  had  agreed  to  a  general  reso- 
lution which  would  apply  to  all  cases  ;  they  bad  resolved) 
"  That  the  necessary  expenses  to  enable  a  witness  to 
appear  before  the  Committee  shall  be  paid  before  he  gives 
his  testimony  ;  but  with  regard  to  all  other  expenses  the 
witness  must  apply  to  the  Speaker  under  the  4  &  5  Vict. 
c.58,s.89(2)." 

Mr.  John  Wren,  an  elector  of  Southampton,  was  called 

(1)  Upon  this  resolution  being  read,  the  witness  delivered  to  the  petitioaen' 
agent  a  bill  of  9/.  75.  for  expenses.  The  amount  being  objected  to  by  Mr. 
Baker,  who  tendered  61.  to  the  witness,  the  Committee  sent  for  the  taiiog 
officer.  The  Committee  having  deliberated,  the  Chairman  said  tbej  did  itt 
consider  9/.  7i.  unreasonable,  and  required  that  sum  to  be  paid. 

(2)  See  the  Hertford  case,  P.  &  K.  561.  and  the  Norwich  com,  P.&K. 
573  ;  in  both  of  which  a  similar  refusal  by  witnesses  to  give  testimony  before 
their  expenses  were  paid  occurred.  In  the  Norwich  case,  the  Speaker,  the  Hob* 
Charles  Manners  Sutton,  being  consulted,  declared  "that  all  he  conoeiYcd  a 
witness  could  demand  before  he  gave  his  testimony  was  payment  of  his  Deccs* 
sary  expenses  to  enable  him  to  come  to  the  Committee."  The  opinion  of  tfci 
Speaker  in  the  latter  case  appears  to  have  been  acted  upon  by  the  CommttM 
in  the  above  resolution.  It  may  be  observed,  however,  that  the  grounds  of  tbaf 
determination  are  not  known,  as  no  discussion  preceded  their  deliberation,  id^ 
in  their  resolution  no  reference  is  made  to  any  authorities.  Notwithstanding  tlit 
opinion  of  the  Speaker  in  the  Norwich  caut  and  the  above  resolution  of  tke 
Committee,  it  may  be  doubted  whether  the  remedy  of  a  witness  for  his  ezpeo90 
is  not  confined  to  the  means  specifically  pointed  out  by  the  4  &  5  VtcLc.68i 
and,  perhaps,  to  an  action  at  law. 


ATpril  23. 
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a  witness  by  the  petitioners.    In  his  examination  in      1842. 
ief  he  stated  in  substance  that  for  some  years  he  had  (ban  beiog 
pported  the  conservative  interest  in  Southampton,   and  t|,"*"^^.**^ 
d  appeared  in  the  revising  barrister's  courts  to  protect  mitiee,  and 
It  interest;   that  he  took  an  active  part  in  the  last  acting  at  the 
action,  and  voted  for  the  sitting  members ;  that  before  [hr«)inmit! 
d  during  the  election  a  body  of  gentlemen  sat  at  the  fee  waa held, 
olphin,  acting  for  the  sitting  members;    and  that  he  nagenient 
casionally  attended  their  meetings.      This   body  the  election, 
itness  at  first  declined  to  call  a  committee^  but  he  after- 
ards  spoke  of  it  as  the  sitting  members'  committee ; 
lat  amongst  other  persons  belonging  to  the  committee, 
ere  Mr.  Edward  Hunt,  Mr.  Mackay,  Capt  Ward,  Mr. 
ohn  Hunt,  and  Mr.  Coulson.  That  the  witness  knew  Mr. 
Lbrahams,  one  of  the  returning  officers,  very  well,  and  in 
onsequence  of  something  that  passed  between  them  the 
'itness  first  went  to  the  committee  at  the  Dolphin ;  that  on 
bat  occasion  the  sitting  members  were  both  present ;  that 
be  witness  knew  a  voter  of  the  name  of  Callen ;  and  that 
1  consequence  of  an  application  made  to  witness  by  John 
lunt  and  Coulson,  he  went  to  Callen ;  that  after  seeing 
!allen  he  went  to  the  committee  room ;  that  he  did  not 
tate  to  the  committee  what  had  passed  between  him  and 
'aUen,  but   sent  one  of  the  messengers  attending  the 
Dmmittee  room  for  Mr.  Mackay ;  that  Mr.  Mackay  was 

solicitor,  and  was  acting  at  the  committee  room  at  the 
Mphin  in  the  management  of  the  election  ;  that  Mr. 
lackay  came  into  the  committee  room  upon  being  sent 
)r,  and  that  witness  spoke  to  him  about  Callen.  The 
itness  was  then  asked  what  he  stated  to  Mackay  on  the 
nbject  of  Callen? 

Mr.  Austin  objected  to  this  question.  There  was  no 
'i^f  that  Mackay  was  the  agent  of  the  sitting  members, 
•nd  no  conversation  therefore  between  him  and  the  wit- 
less was  admissible  in  evidence  against  them.     If  Mackay 
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1842.  were  to  be  deemed  an  agent,  from  the  circumstance  of  his 
belonging  to  the  committee  at  the  Dolphin,  so  would  erery 
person  who  belonged  to  that  body.  In  the  Losdot 
case{l\  although  it  was  proved  that  the  imputed  agent 
had  attended  meetings  of  the  committee,  and  that  he  hid 
done  various  other  acts  in  the  actual  management  of  the 
election,  and  moreover  was  a  known  and  recogiuied  mt- 
nager  of  the  arrangements  for  the  election  of  the  sitting 
members,  yet  it  was  held  that  not  even  a  piim&  facie  cue 
of  agency  was  established  against  him. 

Mr.  Serjt.  Shee  contended  that  the  facts  deposed  to  bj 
the  witness  Wren  as  far  as  respected  Mackay  proved  the 
agency  of  that  person ;  and  that  such  proof  was  sufficient 
even  under  the  old  law  to  let  in,  as  evidence  to  afiect  the 
sitting  members,  the  conversations  between  him  and  the 
witness.  But  by  the  recent  statute  (2),  such  evidence  wai 
clearly  admissible  without  any  agency  being  established 
at  ail. 

Mr.  Austin^  in  reply. — The  statute  cited  does  not  help 
the  other  side.  The  object  of  that  statute  is  to  allov 
proof  of  bribery  to  be  given  before  agency  is  shown. 
That  statute  does  not  alter  the  rules  of  evidence  any 
further,  and  does  not  affect  the  principle  by  which  con- 
versations between  thinl  parties  or  declarations  by  theo, 
which  is  the  present  case,  are  excluded,' where  those  par- 
ties are  not  shown  to  be  agents  of  one  of  the  parties  to 
the  suit. 

The  Committee  after  deliberation  resolved,  that  the 
question  might  be  put.  The  Committee  divided  on  this 
resolution:  Ayes, /re;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr. 
Stanley,  Mr.  Wilshere,  Mr.  Redington:  Noes,  two;  Mr. 
Godson,  Mr.  Buck  (3). 

^Jl*'"^  ^'-^H^.  and  s€«  Rogerss  Uw  and  Pniclic€  of  Election  Commiiie*      i 
V'^>  4  v\  5  Vict.  c.  57.  (3>  xiinotes  of  Proceediogs,  p'''. 
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The  witness  was  then  further  examined,  and  stated  that     184i^. 
told  Mackay  that  Callen  was  going  that  night  by  one  ^  witness 
the  packets  to  France ;  that  his  affairs  were  embar-  gt^^iij^tij,^^ 
sed,  that  he  required  assistance  to  make  some  little  he  had  lent 
angementSi  and  wanted  a  loan  of  10/.  to  prevent  an  ex-  sum  of 
ition.    The  witness  then  stated  that  he  lent  Callen  10/. ;  ^om^iiJd" 
i  further  that  Mackay  during  the  interview  left  the  ^?  "mw 

the  qnestioQ 

ness  for  a  short  time,  after  he  had  told  him  that  Callen  from  whom 
nted  10/.  to  meet  an  execution.  The  witness  was  then  money, 
led  where  he  got  the  10/.  which  he  gave  to  Callen  ?  ^b'^^f^^J^ 
lis  question  he  declined  answering,  on  the  ground  "  that  the  question 
wished  to  shield  himself  from  any  imputation  which  ground  that 
ght  afterwards  lead  to  a  chain  of  evidence,  which  might  iJl-LJ"^/ 
minate  him."  minatehim. 

Chairman. — You  mean  to  say  the  answer  you  would 
re  might  criminate  yourself.  Witness. — I  do.  Mr. 
rjt.  Shee.—HiA  Mackay  give  you  the  10/.?  Witness. — 
oust  decUne  answering  that  question.  Chairman. — On 
tat  ground?  Witness. — On  the  same  grounds  as  the 
ler.  Chairman.  — You  state  on  your  oath  that  the  an- 
er  you  may  give  to  that  question  might  in  your  opinion 
minate  yourself?  Witness. — Yes,  it  might.  The  wit- 
88  was  then  ordered  to  withdraw,  and, 
Mr.  Serjt.  Shee  called  on  the  Committee  to  compel  the 
tness  to  answer  the  questions.  The  answers  were  not 
cessarily  criminatory,  and  ought  therefore  to  be  insisted 
!•  The  tribunal  and  not  the  witness  is  to  judge  whether 
I  answer  to  a  question  will  criminate  him  or  not. 
Mr.  Austin. — The  principle  is,  that  a  witness  is  not 
Nnpellable  to  answer  a  question  when  the  answer  in  his 
^ion  may  criminate  him.  His  own  opinion  is  a  suffici- 
)t  justification  for  his  refusal  to  answer  in  such  a  case. 
^  the  Southwark  case{\\  a  publican  called   to  prove 

(1)  Clifford,  103;  but  se«  note  (£.)  post. 
^OL.  I. — B«  A.  £•  C.  C  C 
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1842.  treating  declined  to  answer  certain  questions,  and  was 
asked  on  what  grounds  he  so  declined ;  the  Comnuttec 
determined  that  such  a  question  was  inadmissible,  if  pro- 
posed with  a  view  of  asking  from  the  witness  why  be 
thought  the  answer  would  criminate  him.  But  further, 
it  is  the  practice  of  Committees  to  inform  or  admoniib  a 
witness,  that,  if  the  answer  to  the  question  may  crimioate 
him,  he  may  refuse  to  answer  it.  This  was  done  in  the 
Boston  case  {I),  the  Middlesex  ease  (2),  the  SauihamfiU$ 
case{S),  and  the  Worcester  ease(4f),  and  it  is  the  just  uJ 
reasonable  course  (6). 

The  Committee  resolved  that  the  witness  be  directed 
to  answer  the  question. 

The  Committee  divided  on  this  resolution.  Ajfei^ 
four ;  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Red- 
ington  :  Noes,  three ;  Mr.  Godson,  Mr.  Hodgson  Hindis 
Mr.  Buck  (6), 

The  witness  was  then  recalled,  and  in  hia  further  eu- 
mination  in  chief  stated  that  Mackay  gave  him  the  Itt 
He  also  stated  that  a  few  days  before  the  election,  Joha 
Hunt  and  Coulson  applied  to  him  respecting  a  voter 
named  Whitmarsh,  and  requested  witness  to  see  V» 
That  witness  went  to  the  Wheatsheaf  public-house,  wheit 
Hunt  and  Coulson  said  Whitmarsh  was  to  be  found*  9Joi 
there  saw  him,  and  that  witness  spoke  to  him  privat^  i> 
the  yard  adjoining  the  Wheatsheaf.  The  witness  vai 
then  asked  as  to  what  passed  between  him  and  Whit- 
marsh ?  He  declined  to  answer  the  question,  unless  tk 
Committee  insisted  on  his  doing  so.  In  anawertoaque<* 
tion  by  the  Chairman,  whether  it  was  his  opinion  that  tk 


(1)  1  Peck.  437.  (2)  2  Peck.  36. 

(3)  P.  &  K.206. 

(4)  K.  &  O.  243. 

(5)  See  the  Sudbury  case,  ante,  p.  250.     But  see  16  Vesey,  242,  is  to  i 
change  in  the  practice  of  the  courts  of  law  in  this  respect 

(6)  Minutes  of  Proceedings,  p.  iv. 
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might  criminate  him,  he  replied,  it  was — on  the     1842. 
>imd  as  the  other. 

erjt.  Shee, — This  is  a  perfectly  proper  question, 
that  the  witness  should  be  compelled  to  answer, 
a  question  the  answer  to  which  must  necessarily 
i  him.  Moreover,  the  witness  has  already  given 
to  questions  respecting  portions  of  a  transaction 
ly  criminate  him,  and  it  is  too  late  for  him  now 
!  to  answer  other  questions  relating  to  the  same 
East  V.  Chapman  (^i). 

usiin. — The  ground  of  the  former  application  to 
mittee,  that  the  witness  should  answer  the  ques- 
)  where  he  obtained  the  10/.  advanced  to  Callen, 
it  lay  entirely  in  the  province  of  the  Committee 
hether  the  witness  should  answer  or  not.  The 
t  now  is,  that  having  already  criminated  himself, 
still  further  criminate  himself.  The  witness  not 
een  cautioned  on  the  subject  of  criminatmg  him* 
arily  answered  certain  questions  relating  to  the 
on  between  himself  and  Whitmarsh,  and  it  is 
led  he  must  answer  all  that  are  put  to  him.  In 
Chapman  the  answer  was  voluntary  on  the  part 
itness  by  which  he  criminated  himself  in  the  first 
and  he  was  not  then  allowed  to  hold  back  any 
le  truth ;  there  could  not  be  a  greater  difference 
two  cases  than  between  that  and  the  present, 
nrers  of  the  witness  given  since  the  last  resolution 
>mmittee  cannot  be  said  to  have  been  given  vo- 
;  he  does  not  know  what  questions  he  may  not  be 
d  to  answer. 

Ilommittee,  after  deliberation,  resolved  that  the 
ye  directed  to  answer  the  question. 
:k)mmittee  divided:    Ayes, four ;  Mr.  Hutt,  Mr. 

(1)  M.  &  M.  46. 
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Witness  not 
compelled 
to  state 
what  passed 
between 
him  and  a 
voter,  upon 
his  object- 
ing. 


Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes. 
Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck(l). 

The  witness  was  recalled,  and  upon  the  quesd 
put  to  him  as  to  what  passed  between  him  an 
marsh,  stated,  that  he  told  Whitmarsh  that  he 
him  about  his  vote,  and  Whitmarsh  said  he  w 
give  any  answer  till  four  o'clock,  as  he  expect 
gentlemen  to  call  upon  him  by  that  hour.  Tba 
stopped  with  him  till  five  o'clock,  when  Whitmj 
"  I  will  now  hear  anything  you  have  to  say,  I  hs 
up  my  mind  to  vote  for  no  party  for  less  than  20 
witness  then  addressing  the  Committee  said,  he 
cline  going  on  with  any  further  part  of  the  com 
unless  they  insisted  on  his  doing  so.  The  witi 
then  ordered  to  withdraw. 

The  Committee,  after  deliberation,  directed 
examination  of  the  witness  should  be  proceed< 
the  Chairman  informing  the  witness  that  if  he 
objection  to  answer  the  questions  which  the  coui 
he  was  to  make  his  objection  before  he  answ 
question  (2). 


Witness 
compelled 
to  answer  a 
question, 
the  answer 
to  which,  he 
said  •*  might 
not  only 
criminate 
himself,  but 
also  others." 


The  witness  was  then  recalled,  and  asked  as 
he  went  after  the  conversation  he  had  with  Whit 
the  Wheatsheaf  ?  The  witness  upon  this  questi< 
put  expressed  a  wish  to  address  the  Committee^ 
Chairman  told  him  he  was  under  examination,  : 
any  answer  he  might  give  must  be  taken  dowi 
shorthand  writer  as  an  answer  to  the  question, 
ness  then  declined  to  answer  the  question,  and 
to  a  question  from  the  Chairman  gave  as  his  re: 
so  doing,  that  answering  the  question  might  i 
criminate  himself  but  others. 

The  Committee  directed   the   witness  to  ans 
question. 

(1)  Minutes  of  Proceedings,  p.  v.  (2)  Note  (A.)p 
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The  witness  then  stated,  that  after  leaving  Whitmarsh  1812. 
ic  went  to  Mr.  Abrahams,  one  of  the  returning  officers, 
ind  told  him  what  had  passed  between  him  (witness)  and 
IVhitmarsh,  and  also  told  him  that  John  Hunt  and  Coul- 
lon  had  been  with  him  before  he  had  seen  Whitmarsh. 
rhe  witness  stated  that  he  was  not  more  than  two 
ninutes  with  Mr.  Abrahams,  and  that  upon  leaving  him 
le  went  back  to  Whitmarsh.  That  what  witness  said  to 
Idr.  Abrahams  was  to  the  effect  that  Whitmarsh  would 
K>t  poll  for  less  than  201. ;  and  that  what  Mr.  Abrahams 
aid  to  witness  was  to  the  effect,  that  what  he  (witness) 
lid  would  be  correct.  The  witness  was  then  asked  what 
le  said  to  Whitmarsh  on  his  going  back  to  him  ?  The 
fitness  said  in  answer,  ''  I  told  him  that  I  would  give 
lim  the  20/." 

The  Chairman  here  informed  the   witness,   that  the  witnetsad. 
i^mittee  did  not  wish  to  take  any  unfair  advantage  of  that  if  he 
lim;  that  he  was  to  understand,  that  if  he  had  any  ob-  jj^i'^^i^^' 
ection  to  answer  questions  put  to  him  by  counsel,  before  answer 

question! 

le  answered  them,  he  must  state  to  the  Committee  that  put  to  htm« 
le  objected  to  such  questions.  object  to 

Mr.  Austin  suggested  to  the  Committee  whether  from  ****"*  ^'°'* 

®®  ^  ^  he  answer- 

the  nature  of  the  last  answer,  and  its  having  been  given  ed  them, 
before  the  witness  was  sufficiently  cautioned  by  the  Com- 
nittee  to  object  to  improper  questions,  the  answer,  and 
ilao  the  question  which  led  to  it,  should  not  be  expunged 
trom  the  shorthand  writer's  notes. 

The  question  was  not  argued  by  either  side,  and  the 
Committee  after  deliberation  decided  that  the  question 
vid  answer  should  remain  on  the  minutes  (1). 

The  witness  was  then  recalled,  and  stated  in  his  further  witness  di- 

«xamination  in  chief,  that  on  the  evening  of  the  day  on  JJJ{^JJ*^| 

^Mch  he  had   been  with   Whitmarsh,  he   went  to   the  patsed  be- 
tween him 
(1)  Note  (B.)  pott.  and  the 

election 
committee  at  a  cerUin  time,  though  he  objected  that  such  statement  would  injaie  him. 
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1842.  committee  room  to  see  Mackay.  That  for  this  puq 
he  went  to  a  small  room  by  a  staircase  leading  from 
general  committee  room,  used  for  the  purposes  of 
election^  and  where  business  might  be  conducted  i 
privately  and  quietly.  That  he  had  previously  seen  in 
private  room  Mr.  Mackay,  Mr.  Blanchard,  Mr.  Mai 
Mr.  Ball  and  Mr.  Fricker.  That  on  the  occasion  i 
he  went  to  see  Mackay,  Mackay  was  there,  also  Mai 
Fricker  and  Ball.  The  witness  was  then  asked  **^ 
passed  between  you  and  those  gentlemen  in  this  i 
upstairs  on  that  evening  ?"  The  witness  said,  *'  Tha( 
question  which  I  must  decline  to  answer,  as  I  considei 
question  calculated  to  do  me  some  serious  injury." 

The  Committee  after  deliberation  decided  ''that 
witness  be  required  to  answer  the  question." 

The  Committee  divided :  Ayes,  four ;  Mr.  Hutt, 

Stanley,  Mr.  Wilshere,  Mr.  Reddington :  Noes,  tk 

Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck  (1). 

The  witness      The  witness  was  then  recalled,  and  upon  the  qaei 

to  answer"^  being  repeated,  said  "he  must  still  decline  answeringit 

the  ques-      ^^s  in  the  hands  of  the  Committee,  but  could  not  ani 

lion,  and  '  ,    , 

itatiDgthat  it;  he  was  of  opinion  that  the  answer  would  crimi 

he  was  of      ,  •      %t 
opinion  the    nim. 

would'cii-        '^^^  witness  was  ordered  to  withdraw,  and  the  ( 
minate  him.  mittec  after  deliberation  resolved  "  that  the  Comm; 

committed      ,        .  ,      .  ,     ,      ,  ,  .  .  .       , 

to  the  cus-    having  decided   that  the  witness  is   required  to  am 

Seneant-au  ^^®  question  put  to  him  by  the  counsel,   and  the  wil 

Arms.         refusing  to  answer  it,  the  Committee  is  of  opinion 

the  witness  be  committed  to  the  custody  of  the  Serj€ 

at- Arms,  and  that  the  Chairman  do  report  the  same  tc 

House  at  its  next  sitting  (2)." 

April  25.        At  the  meeting  of  the  Committee,  Mr.  Cockbum 

t^^t^eCom-  P'^^^  *^^  ^^^^®  *^  ^^^^^^  '^^  witness  Wren,  who  wasun 
(1)  Minutes  of  Proceedings,  p,  v.  (2)  Note  (C.)|wi<. 
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examination  at  the  previous  adjournment  of  the  Commit-     1842. 

tee.    [Chairman.— Your  request  is  to  examine  a  witness  mittee  to 

in  the  custody  of  the  Serjeant-at-Arms,  under  a  warrant  neM^incM- 

from  us?]     It  was;  and  it  was  in  accordance  with  the  J?<Jro^*h« 

cotistant  practice  to  do  so.     His  application  was  that  the  Armi,  to  be 

witness  be  brought  up  to  enable  the  petitioners  to  com-  fon  them  to 

plete  his  examination.  S^ett 

Mr.  Austin  was  indifferent  as  to  the  course  the  Com-  nation,  re- 

rased, 
mittee  might  take,  and  left  it  to  them  to  determine  whether 

they  had  the  power  to  recall  the  witness  or  not. 

After  deliberation  the  Committee  resolved,  "  The  Com- 
adttee  having  decided  that  the  witness  shall  not  be 
brought  up  for  examination,  call  on  the  counsel  for  the 
Jctitioners  to  proceed  with  their  case  (1)." 

At  a  subsequent  period  of  the  day  the  room  being 
feared  the  Committee  after  deliberation  resolved,  "  That 
he  Chairman  be  instructed  to  move  the  House  that 
ohn  Wren  be  brought  to  the  bar,  and  interrogated  as  to 
whether  he  still  persists  in  his  contempt  in  refusing  to 
Itc  evidence."  Upon  a  division  of  the  Committee  upon 
Us  resolution,  there  were  Aye^^  five;  Mr.  Hutt,  Mr.  H. 
Bnde,  Mr.  Stanley,  Mr.  Wilshere,  Mr,  Redington: 
foes,  two  ;  Mr.  Godson,  Mr.  Buck  (2). 

Mr.  Redington  moved  the  House  accordingly,  when, 
i^ren  being  interrogated,  it  was  ordered,  "  That  John 
i^ren  having  expressed  his  readiness  to  submit  himself 
» the  pleasure  of  the  House,  be  now  discharged  from  the 
ottody  of  the  Serjeant-at-Arms  attending  this  House, 
nd  that  he  be  directed  to  attend  the  Committee  ap- 
<Aiited  to  try  the  matter  of  the  Southampton  election 
vtition  to-morrow  morning  (3)." 

(U  Note  (D.)  fxni,  (3)  Note  (E.)  post. 

(2)  Minutes  of  Proceeding,  p.  vii. 
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184^.         The  witness,  Wren,  was  recalled,  and  in  the  couneot 

April  28.    his  further  examination  in  chief  was  asked  what  he  W 

witDcss  not  said  to  the  eentlemen  up-stairs  respecting  Whitmawh? 

compelled      ^,  ,     ,  ,  i 

to  answer  a  Thc  Witness  stated  that  the  answer  to  that  question  was 
SwTaMwer  the  niain  link  in  a  chain  of  evidence  which  would  and 
'°id  would*  °^"^^  criminate  him,  and  before  he  answered  the  question 
cnniinate      he  threw  himself  on  the  Committee  for  protection. 

Mr.  Cockburn  contended  that,  according  to  the  case  of 
East  V.  Chapman  {\\  the  witness  could  not  nowdedine 
answering  thc  present  question;  He  had  already  avowed 
many  circumstances  connected  with  the  same  transactioDi 
all  links  in  thc  chain  of  evidence  to  criminate  him.  The 
objection  is  a  pretence  on  thc  part  of  the  vritness,  his  red 
object  being  to  screen  other  persons. 

The  Committee,  after  deliberation,  decided  *^  that  it  be 
left  to  the  discretion  of  the  witness  to  answer  the  ques- 
tion (2)." 

i^pri/ 29.  The  witness.  Wren,  was  recalled,  and  in  the  course  of 
his  examination  in  chi^f  stated,  that  he  had  seen  Whit- 
marsh  at  the  Wheatsheaf,  that  he  had  conversed  with 
him  about  his  vote,  that  Whitmarsh  had  refused  to  vote 
for  less  than  20/.,  that  witness  promised  him  901,  and  oo 
the  same  evening  introduced  him  to  the  general  coD' 
mittee.  The  following  question  was  then  put  by  Mr- 
Serjt.  Shee,  "  Did  you,  when  you  went  in  the  evening  to 
the  room  up-stairs,  communicate  these  facts  to  the  persons 
present  ?"  This  question  the  witness  declined  to  answer 
on  the  ground  that  the  answer  would  criminate  him. 

The  Committee,  after  deliberation,  decided  "  that  it  be 
left  to  the  discretion  of  the  witness  to  answer  the  qucf- 
tion  (3)." 

(1 )  M.  &  M.  46.  (3)  Note  (G.)  pau. 

(2)  Note  (F.)  7v>«r. 
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The  witness  was  recalled ,  and  in  the  course  of  his  iiir-     1842. 

»r  examination  in  chief  stated,  that  previously  to  the  witoeit 

Kstion  he  kept  a  memorandum  containing  the  names  of  compelled 
*  ^  to  Answer  a 

e  voters  he  had  secured ;  that  on  the  evening  of  the  quettion, 

,       ,  1  .  .       ibe  aniwer 

>iDination  day  tie  went  to  the  committee  room  up-stairs  to  which  he 

t  the  Dolphin;  that  he  produced  the  memorandum  in  ^in^te^ 

question  there ;  that  he  was  told  to  retire,  and  that  the  ^i""- 

noney  should  be  sent  to  him  in  the  evening ;  and  that  he 

irould  not  swear  that  the  amount  was  not  mentioned  in 

the  committee  room.     He  was  then  asked,  ''Will  you 

Bwear  that  you  did  not  hand  in  a  list  of  sums  that  you 

wanted,  the  total  amount  of  which  was  90/.,  and  that  you 

showed  it  to  the  Committee  V    This  question  the  witness 

declined  to  answer  on  the  ground  that  the  answer  would 

criminate  him. 

The  Committee,  after  deliberation,  resolved,  **  that  the 

witness  be  required  to  answer  the  question."     Upon  this 

resolution  the  Committee  divided :  Ayes,  six  ,*  Mr.  Hutt, 

Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Buck,   Mr.  Wilshere, 

Mr.  Redington ;  Noes,  one;  Mr.  Godson  (1). 

The  witness  was  recalled,  and  in  the  course  of  his  fur-  Witnesi  not 
ther  examination  in  chief  declined  to  answer  the  question,  ^answer  a 
whether  "  Luce   did  not   bring  him   some   money  that  ^««*»on» 
evening  (the  evening  he  was  told  that  money  should  be  to  which  he 
sent  to  him)/'  on  the  ground  that  the  answer  would  cri-  criminate 
inmate  himself.  ^*"'- 

The  Committee,  after  deliberation,  resolved,  "  that  it 
he  left  to  the  discretion  of  the  witness  to  answer  the  ques- 
tion (2)." 

The  witness  was  recalled,  and  in  the  course  of  his  fur-  Witnats 
ther  examination  in  chief  stated,  that  three  persons  of  the  toamwera 
name  of  Dible  were  not  on  his  list,  (the  list  of  voters  he  ^^^J;, 

to  which  he 
(1)  Minutes  of  Proceedings,  p.  xii.  (2)  Note  (H.)  fkut,         uid  would 

crimiiiaie 
him. 
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184^.  had  secured,  ante^  p.  S9L)  He  then  declined  uim 
whether  William  Andrews  was  on  the  same  list,  cr 
ground  that  the  answer  might  criminate  himself. 

The  Committee,  after  deliberation,  resolved  ^'thi 
witness  be  required  to  answer  the  question."  The 
mittee  divided  on  this  resolution:  Aye%^five;  Mr. 
Mr.  H.  Hinde,  Mr.  Stanley.  Mr.  Wilshere,  Mr.  R 
ton  :  NoeS|  two  ;  Mr.  Oodson,  Mr.  Buck  (1). 


Sarnede-  The  witncss  being  recalled,  and  the  examinat 
chief  continued,  stated,  that  Andrews  was  on  the 
question ;  that  witness  did  not  give  him  6/. ;  that  i 
saw  him  on  the  day  of  polling  after  he  had  polled 
witness  did  not  buy  anything  of  or  for  him ;  that  v 
promised  to  pay  him  for  his  beihg  a  chairman ;  that  h 
him  SL,  and  that  he  promised  him  nothing  further. 
witness  was  then  asked,  "Where  he  got  the  8/.1 
declined  answering  the  question,  on  the  ground  th 
answer  would  criminate  him. 

The  Committee,  after  deliberation,  resolved  "  tb 
witness  be  required  to  answer  the  question  (2)." 

Witness  not  The  witness  was  recalled,  and  in  the  course  of  Y 
compelled     ^^^^  examination  in  chief  stated,  that  he  knew  a  i 

to  answer  a 

Question,  the  name  of  Charles  Houghton  ;  and  that  he  neve 
to  wiiich  he  Y\\m  anything.  The  witness  then  declined  answeriuj 
criminate^  ther  he  had  ever  promised  Houghton  anything,  < 
him.  ground  that  the  answer  would  criminate  himseli 

the  Committee,  without  deliberation,  intimated  th 

question  could  not  be  put. 
Witness  The  witness  was  subsequently  asked  how  many 

t*o  tMwert  were  on  the  list,  (the  list  of  voters  secured  by  him, 
tCeaMwer    P*  39^)'      ^^  declined  answering  the  question,  o 

to  which  he 

nid  would 

^y^  to  cri-  (O  Minutes  of  Proceedings,  p.xiii.  (2)  Note  (I.)  J» 

hio. 
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ground  that  the  answer  would  be  part  of  a  chain  of  e?!-     184S. 
dence  to  criminate  him. 

The  Committee,  after  deliberation,  resolved  *'  that  the 
witness  be  required  to  state  the  names  of  the  persons  on 

his  list  (1)." 

John  Fleming,  Esq.,  a  member  of  the  House,  was    Aimi26, 
called  as  a  witness  on  behalf  of  the  petitioners.     Upon  of  AeH^se 
Ws  being  sworn,  Mr.  Sent.  Wrangham  said,  there  was  an  ™»y  be 

1 .      ,  •  .  •     examined 

Objection  to  the  witness  being  examined,  arising  from  his  uawitneu, 
hanng  been  present  in  the  room  during  the  previous  pro-  hM^^n* 
cecdings  of  the  Committee.    If  Mr.  Fleming  were  allowed  J'^'*^^ 
to  be  eiLamined,  other  persons,  similarly  situated,  would  previous 
be  entitled  to  the  same  favour.     It  was  not  intended,  on  oHhe  Com- 
Ae  part  of  the  sitting  members,  to  object  to  Mr.  Fleming  ™*''*®' 
being  examined,  but  to  call  the  attention  of  the  Com- 
nuttee  to  the  circumstance  stated,  in  order  to  prevent  any 
foture  difficulty  with  regard  to  witnesses. 

Mr.  Cockburn  contended  that  the  witness  could  be 
examined,  and  cited  the  Galway  casei2),  where  Mr. 
Martin,  a  member  of  the  House,  was  examined,  though 
be  had  been  in  the  Committee  room  during  the  proceed- 
ings, and  that  moreover  after  he  had  been  informed  he 
Aould  be  wanted  as  a  witness.  It  was  further  contended, 
Aat  it  lay  in  the  discretion  of  the  Committee  to  admit  or 
Kject  a  witness  so  placed;  Parker  v.  M'WiUiam{3), 

The  Committee,  after  deliberation,  resolved  that  Mr. 
^ming  might  be  examined. 

The  witness  then  stated,  that  a  sum  of  500/.,  entered  in  A  witness 

Ae  books  of  Mr.  Maddison,  banker,  of  Southampton,  as  f  ^^  J^'. 

pwd  in  to  an  account  headed  "  Election  Account,"  on  s.^er  a  ques- 
tion on  the 
(1)  Note  (J.)  pott.  (2)  P.  &  K .  623 ,  ground  that 

(3)  6  Biog.  653 ;  see  also  22«s  V.  Colley  and  Sweet,  M.  &  M.  329 ;  and  the  J^d'u?  ** 
^**s  of  Great  Afar/ow,  ante,  p.  97j  Sudbury,  ante,  p.  251 ;  and  Blackburn,  breach  of 
"*'^'P-333.  con6dence^ 

and  dishonourable  on  his  part. 
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1842.     31st  August,  1841,  was  paid  in  by  him.     He  was  then 
asked  who  the  parties  were  from  whom  he  received  that 
money?    This  question  the  witness  declined  answering, 
on  the  ground  that  it  would  be  betraying  the  confidence 
of  the  persons  from  whom  he  received  the  money,  and 
improper  and  dishonourable  on  his  part,  and  degrading 
to  him  as  a  gentleman ;  and  further,  that  he  could  not  con* 
ceive  how  his  answer  to  the  question  could  affect  the  in- 
vestigation. 

Mr.  Cockburn. — There  is  no  legal  ground  alleged  by 
the  witness  for  refusing  to  answer  the  question.    Tbe 
ground  taken  is,  not  that  the  answer  will  criminate  the 
witness,  or  that  the  disclosure  of  what  he  seeks  to  witb-^ 
hold  will  be  a  violation  of  professional  confidence.    He 
has  not  advanced  a  single  reason  available  before  a  court 
of  law  or  an  election  committee  for  declining  to  answer* 
Although  in  this  particular  instance  the  sentiment  which 
dictates  to  the  witness  the  suppression  of  the  information 
required,  may  be  highly  creditable  to  him,  yet,  after  all,  i^ 
is  only  his  own  individual  notion  of  honour,  which  is  not 
sufficient  to  protect  him,  according  to  the  rules  of  evi- 
dence, from  answering.     If  the  money  were  given  to  the 
witness  for  bona  fide  purposes,  there  can  be  nothing  de^ 
grading  to  himself  or  to  the  persons  who  gave  it,  in  his 
disclosing  their  names.     It  is  only  on  the  supposition  th:»t 
something  of  a  sinister  intention  accompanied  the  sul>' 
scriptions,  that  can  make  the  avowal  of  the  subscribers 
names  degrading  to  any  party  concerned.     If  it  be  as* 
sumed  that  the  money  was  not  advanced  for  improper 
purposes,  or  in  an  improper  manner,  there  ought  to  be  n^ 
hesitation  in  requiring  the  fullest  information  respecting 
it.     On  the  other  hand,  if  the  Committee  infer,  from  th^ 
hesitation  of  the  witness,  that  the  money  was  collecte<) 
for  improper  purposes,  it  ought  to  allow  no  objections  but 
strictly  legal  ones  to  interfere  with  its  inquiries. 
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The  Committee,  after  deliberation,  resolved,  ''That  the     1842. 

witness  cannot  refuse  to  answer   the  questions  on   the 

grounds  assigned." 

The  witness  still  declined  to  answer  the  question. 

The  Committee  then  deliberated,  and  resolved,  "  That  ^hcre  the 

tne  Chairman  do  report  to  the  House  at  its  sitting  this  fusing  to 

day  that  John  Fleming,  Esq.,  a  member  of  this  House,  qa^^on* 

in  the  course  of  examination  before  the  Committee,  had  Jj^**t^'j^ 

refused  to  answer  a  question  put  to  him  by  counsel,  on  m  l^  the 

the  ground   that  it  would  be  a  betrayal  of  confidence,  wuamein- 

which  would  be  improper  and  dishonourable  on  his  part,  Honie^^e 

and  deirradinff  to  him  as  a  gentleman;  and  that  he  could  Commiuee 
.       ,         ,  .  ,  .  -^  , ,  .  directed  the 

not  conceive  how  his  answer  to  the  question  would  in  any  chairman  to 

way  affect  this  investigation;  and  the  Committee  having  ^^  to  the 

decided  that  the  witness  could  not  refuse  to  answer  the  ^^^'^^ 

question  on  the  grounds  which  he  had  then  assigned,  that 

the  witness  still  persisted  in  his  refusal  ( 1 )." 

Ajn-U  27. 

William  Rouse  Mabson  was  called  as  a  witness  by  the  ^^ere  a 

witnett 

petitioners;  and  in  the  course  of  his  examination  in  chief  parted  with 

stated,  that  he  lived  at  Southampton,  and  took  an  active  gion^ofdo^ 

part  in  the  election  of  the  sitting  members.     That  he  «J»«n«n«» 
,  ^         ®  ^  after  he  wa« 

drew  checks  upon  the  election  fund  deposited  at  Mr.  served  wiih 
Maddison's  bank,  and  that  such  checks  were  signed  by  er's  wvnnt 
himself,  and  by  a  second  person.     That  the  check-book  ^^^^^ 
^as  for  the  most  part  at  the  committee-room,  but  that  *tc.  com- 

.1  prising  such 

the  witness  generally  had  the  custody  of  it    at  night,  docnmenu, 

That  when  he  drew  a  check  he  made  a  minute  of  its  pj^uj^"^* 

contents  in  the  margin  of  the  check-book.     That  the  ^•"J^'^'^® 

check-book  was  in  his  possession  when  he  drew  a  certain  mittee,  he 

check  for  62/.  12^.,  which  was  after  he  was  served  with  mitted^by 

the  Speaker's  warrant;  and  that  he  had  in  his  possession  |Ji|t2*to"ihe 

subsequently  to  his  beuig  so  served  several  bills,  receipts  ^^^^  °^ 

at- Ami. 
(1)  Note(K.)pai^ 


\ 
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1842.  and  documents  relating  to  the  pajrment  by  him  of  money 
connected  with  the  election.  That  he  was  served  with 
the  Speaker's  warrant  in  September,  ISil,  and  that  sub- 
sequently to  such  service  he  gave  the  check-book,  and  all 
the  other  documents,  to  Captain  Ward,  the  chairman  of 
the  election  committee,  and  that  he  had  none  of  them  ia 
his  custody  at  the  time  of  his  examination  (1). 

April  98.        Mr.  Cockburn  applied  to  the  Committee  to  compel  ths 
witness  to  produce  the  check-book  and  other  documents  j 
which  he  admitted  to  have  been  in  his  custody  and 
session  after  he  was  served  vnth  the  Speaker's  warrant 

Mr.  Serjt.  Wrangham  did  not  claim  to  be  entitled  t^:' 
address  the  Committee  on  the  question  before  them,  boL'^ 
would  direct  their  attention  to  the  fact  that  the  check.^ 
book  was  not  specifically  mentioned  in  the  warrant,  th^ 
language  of  which  was  general.     A  notice  to  produce  all 

( 1 )  The  folIowiDg  is  a  copy  of  the  warraDt — Whereas  a  petition  of  Josepb 
Lankester  and  others,  coroplaiDiog  of  ao  undue  electioQ  and  rttuni  for  the  tovn 
and  county  of  the  town  of  Southampton,  has  been  presented  to  the  Hooae  of  Con- 
moDS,  the  matter  of  which  petition  is  to  be  tried,  in  the  present  session  of  pariia* 
ment,  by  a  Select  Committee  to  be  appointed  under  an  act  passed  in  the  foartb 
and  fifth  years  of  the  reign  of  Her  present  Majesty,  intituled,  *'  An  Act  to  ttotM 
the  Law  for  the  Trial  of  Controverted  Elections:*'   These  are  therefoie  to  it- 
quire  you,  William  Henry  Mackay,  William  Rouse  Mabson,  ironmonger,  HeoiJ 
Pike,  hatter,  and  William  Selwood,  the  elder,  and  each  and  every  of  yoa,  to 
bring  in  your  custody  all  lists,  letters,  accounts  of  cash  received,  disbosed  vd 
paid  at  the  late  election  for  the  town  and  county  of  the  town  of  SontbamptOQi  {^ 

in  your  or  any  of  your  custody,  possession  or  power,  and  also  all  receipts  iff 
money,  and  vouchers  for  the  payment  of  money,  books  containing  the  entrici  ^ 
the  receipts  and  payment  of  money,  and  every  book,  paper,  writing,  IDemon^ 
dum  and  document  whatsoever,  in  your  or  any  of  your  possession,  in  soywiie 
relating  to  the  said  late  election,  and  therewith  to  be  and  appear  before  the  stid 
Select  Committee  at  such  time  or  times  as  shall  be  notified  to  yo«  by  the  pvtiB 
signing  the  said  petition,  or  their  agents,  and  to  receive  and  obey  such  fiutbtf 
order  as  the  said  Select  Comnnttee  appointed  to  try  the  matter  of  the  said  peti* 
tion  shall  make  concerning  the  same ;  as  you  will  answer  the  contrary  at  J90 
peril.    Given  under  my  hand  the  10th  day  of  November,  lS4i. 

Charles  Shaw  Lkpitm, 


*h 
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pers,  &c.,  conceived  in  general  terms,  is  no  notice  at     I84S. 

(1). 

The  Committee,  after  deliberation,  resolved,  "That 
e  witness  be  called  upon  to  account  for  the  check-book 
id  papers  which  he  had  in  his  possession  when  he  re- 
iived  the  Speaker's  warrant."  Upon  this  resolution  the 
ommittee  divided :  Ayes^^re;  Mr.  Godson,  Mr.  Hutt, 
Ir.  Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  two : 
[r.  H.  Hinde,  Mr.  Buck  (^). 

The  witness  was  Uien  recalled,  and  stated  in  answer  to 
oeitions  put  to  him  by  the  Committee,  that  he  had  none 
rthe  documents  in  question  in  his  possession.  That  he 
id  no  particular  moUve  for  not  producing  them.  That 
e»  had  sent  them  to  Captain  Ward,  and  that  witness  did 
Ot  know  but  what  he  had  got  them,  still  witness  never 
iked  him.  That  the  documents  were  in  his  possession 
bee  the  date  of  the  Speaker's  warrant.  That  the  en- 
ries  in  the  cowiterfoils  of  the  check-book  corresponded 
Uth  the  checks  drawn. 

After  deliberation  the  Committee  resolved, ''  That  Wil- 
u»n  Rouse  Mabson,  having  disobeyed  the  summons  con- 
ained  in  the  Speaker's  warrant,  be  committed  to  the 
Hiatody  of  the  Serjeant-at-Arms,  and  that  the  Chairman 
lo  report  the  same  to  the  House  at  its  next  sitting."  On 
liis  resolution  the  Committee  divided  :  Ayes, /our ;  Mr. 
Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington  :  Noes, 
'iree;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck  (3). 

(1)  Tbe  notice  to  produce  should  refer  to  |he  documenU  required  with  auffi- 
i>»t  particularity ;  Phill.  Ev.  665.  lo  France  v.  Lucy,  R.  &  M.  341,  the  no- 
^  to  produce  "  all  letters,  papers,  and  documents  touching  and  concerning 
^  Ul  of  eichaoge  mentioned  in  the  dedaratioo,*'  was  held  to  be  too  general 
*«l  therefore  bad ;  see  Jones  v.  Edward*,  M'Cl.  &  Y,  139.  In  Jacob  ▼.  Let, 
*  ^>  &  R.  33,  a  general  notice  to  produce  "  all  letters  written  by  the  said  plain- 
^  to  the  said  defendant  relating  to  the  matter  in  dispute,"  was  held  sufficient 
to  kt  in  i«oondary  evidence  of  a  particular  letter,  although  it  was  not  specified 
u  to  datt,  because  the  notice  particularized  the  parties  by  and  to  whom  the 
'*"«»w«re  addressed. 

(^)  Minutci  of  Proeeedmgt,  p.  ix.  (3)  Note  (L.),  potu 
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1842.         Elizabeth  Callcn,  the  wife  of  Charles  Callcn,  was  called 
April  30.    ^s  ^  witness  by  the  petitioners,  and  in  her  examination  in 
Where  a      chief  Stated,  that  her  husband  and  she  lived  at  South- 
was  pat  to  a  ampton  at  the  time  of  the  election,  and  that  her  husband 
ma^ed  wo-  ^*®  ^"  elector  at  that  place.     That  he  was  in  diflSculdes  at 
man,  the      the  time,  and  that  she  was  present  at  a  conversation  be- 
whichmight  tween  him  and  Wren.    That  Wren  gave  her  husband 
te?hii!bLU  10/.     She  was  then  asked,  "  Did  Wren  state  what  be 

hadwoair.    gave  it  for?" 

ed  a  bnbe,     ^  ^  . 

theCommit-      Mr.  Talbot  objected  to  the  question  on  the  ground 

thequeTuon  Aat  any  Conversation   between  Wren   and  the  witness 

Sit*cau^      ^o\x\ii  not  be  evidence  to  affect  either  of  the  sitting  mem- 

tioDed  the     bers  who  were  not  present  at  it.     Moreover,  that  the  tes- 
witneu  that    .  ^,         ,*  __  ,  i.,  .-^ 

she  was  not  timony  of  the  Witness  could  not  be  admitted  to  cnminate 

answany   ^^^  husband,  which  might  be  the  immediate  effect  of  her 

*^Tl^ted     ^^^"8  allowed  to  answer  the  question.     Her  testimony 

to  criminate  might  subject  him  to  the  penalties  of  bribery,  and  couM 

band.  '       "ot  therefore  be  received.    If  her  husband  were  indicted 

for  receiving  the  10/.  from  Wren  as  a  bribe,  it  is  clear 

beyond  a  doubt  that  she  could  not  be  compelled  to  give 

this  testimony.     It  might  be  argued  that  the  question  pot 

to  the  witness  was  for  a  purpose  collateral  only  to  the 

husband's  acts ;  but  the  policy  of  the  law  is  the  same  in 

either  case,  and  leads  to  the  exclusion  of  the  testimony  of 

the  wife  wherever  it  criminates,  or  tends  to  criminate,  her 

husband.     Besides,  the  object  in  the  present  case  could 

not  be  merely  collateral,  as  some  of  the  effects  of  proving 

Callen  to  be  guilty  of  bribery  might  be  immediate  to  Callen 

himself. 

Mr.  Serjt.  Shee  contended  that  any  declaration  made 
by  Wren  when  he  gave  the  10/.  to  Callen,  was  admissible 
as  part  of  the  res  gesfcc.  If  the  husband  had  been  exa- 
mined instead  of  the  wife,  he  could  not  have  refused  to 
answer  the  present  question,  if  he  had  answered  tbe  pr^ 
ceding  ones  as  she  had  done.     The  wife's  privilege  oi 
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t  answering  does  not  go  further  than  that  of  the  hus-     1 842. 

nd,  and  she  was  therefore  bound  to  answer  in  the  pre- 

nt  instance.     Moreover,  the  object  of  the  question  was 

»t  to  criminate  Callen,  but  for  another  and  collateral 

irpose,  viz.  to  show  a  corrupt  act  committed  by  Wren 

id  so  to  affect  the  seats  of  the  sitting  members ;    the 

itnesSy  therefore,  could  not  refuse  to  answer  the  question 

lOugh  her  testimony  might  charge   her   husband  with 

ibery;    Rex  y.  Barthwick {\).      What   the   wife  said 

,'ainst  her  husband  on  the  present  occasion  could  not  be 

ied  against  him  on  a  trial  of  an  indictment  against  him 

r  bribery,  it  was  res  inter  alios  acta. 

The  Committee,  after  deliberation,   resolved,  *'That 

le  question  may  be  put,  but  that  the  witness  be  cau- 

)Ded  that  she  is  not  bound  to  answer  any  question  which 

calculated  to  criminate  her  husband;  in  which  cases 

e  will  state  her  objection  when  the  question  is  put  (2)/' 

The  witness  was  then  recalled,  and  in  the  course  of  her  The  wit- 
rther  examination  in  chief  stated,  that  she  remembered  ri^'woman" 
^ren  coming  to  her  husband's  house,  and  that  she  was  no^  «<>«"- 

^  .  pelled  to 

esent  at  the  conversation  petween  them.     She  was  then  repeat  a 
ked  what  the  conversation  was?  tion between 

To  which  question  Mr.  Talbot  objected,  on  the  ground  [j^nj  ^^ 
at  such  conversation  could  not  be  evidence  to  affect  the  another  per- 
ting  members,  as  at  present  there  was  no  transaction  of  it  appeared 
y  kind  shown  to  which  it  could  relate,  or  which  re-  {hat  such 
lired  an  explanation  to  be  collected  from  the  conversa-  conveisa- 

*^  ^  tion  would 

>n  in  question.     And  the  other  side  could  not  inquire  bHow  that 
this  witness  respecting  any  corrupt  transaction  between  was  a  party 
!r  husband  and  W^ren,  the  Committee  having  already  *°  *  **"^' 
itermined  that  she  is  not  bound  to  answer  any  question 
Iculated  to  criminate  her  husband. 
Mr.  Serjt.  Shee  contended,  that  the  4  &  5  Vict.  c.  57, 

(I)  2  B.  &  Ad.  369.  (2)  Note  (M.),  poiu 

Vol,  I. — B.  A.  E.  C.  D  D 
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^°^^'  reJieved  him  from  the  necessity  of  connecting  the  ritdng 
members,  in  the  first  instance,  with  the  parties  to  a  cor- 
rupt transaction,  to  which  this  conversation  related ;  and 
repeated  his  argument  that  although  the  evidence  from 
the  wife  of  the  conversation  in  question  might  show  that 
he  had  been  guilty  of  bribery,  yet  that  in  the  present 
proceeding  such  evidence  did  not,  strictly  speaking,  crimi- 
nate him. 

The  Committee,  after  deliberation,  resolved,  "That the 
question  cannot  be  put(l)." 

^^  ^'  James  Wyatt  was  called  as  a  witness  for  the  petitioncn 
mittee  to  prove  that  one  Luke  had  been  bribed  to  vote  for  tie 
allow thepe-  sitting  members.     In  opening  the  petitioners*  case,  Mr. 

litioners  to    Cockbum  had  not  comprised  Luke's  name  amongst  those 

prove  a  case  ,  "^  ^  ^ 

of  bribery     of  the  electors  bribed,  and  Mr.  Serjeant  Wrangham  oo" 

in  theh^       jected  to  the  witness  being  examined  as  to  Luke*s  casei 

Kug^h      "PO"  ^^^^  ground. 

thecircum-       Mr.   Cockbum  contended  that  the  Committee  would 

stances  at- 

tending  it  allow  him  to  proceed  with  this  case.  It  happened  that 
the  know-^*^  ^^^  circumstances  of  Luke's  case  did  not  come  to  the 
ledge  of  the  knowledge  of  the  petitioners  till  after  his  opening  speech, 
since  such  The  reservation  in  the  second  preliminary  resolution  ap- 
not  from  the  plied  to  a  case  like  the  present. 

elvenulfore  '^'^^  Chairman  said  that  this  was  not  a  case  foiling 
the  Com-      within  that  reservation,  which  was  confined  to  cases  trans- 


mittee. 


piring  in  the  course  of  the  examination  of  witnesses,  or  in 
the  words  of  the  resolution,  "  to  cases  the  knowledge  of 
which  has  been  brought  out  before  the  Committee  in  the 
progress  of  the  investigation." 

The  Com-        Mr.  Sadleir  Moody  was  called  as  a  witness  on  behalf  of 
^iMthT'  ^h®  petitioners,  and  was  desired  to  produce  a  canraa 

production    \^qq\^  which  he  had  had  notice  to  produce.     He  stated 
of  the  can-  *^ 

vass  book     that  he  attended  at  the  sitting  members*  committee  foo^ 

(1)  Note(N.)  pott. 
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the  Ddphin,  and  kept  the  canvass  book;  that  the  1840. 
Dvass  book  was  not  open  to  the  inspection  of  everybody  kepi  by  the 
at  came  to  that  room,  but  that  he  kept  it  entirely  to  ^i^°^ 
nself ;  that  nobody  was  cognizant  of  the  promises  en-  auiogmem- 
red  in  it  till  within  three  days  of  the  election ;  and  that  miaeeroom, 
B  entries  were  made  from  the  information  brought  to  |^°  °hwi***J.' 
e  committee  room  by  the  several  agents.    The  witness  ceutoitbut 

t  •  1  11  »       •  1  1  himself,  and 

en  objected  to  produce  the  canvass  book^  on  the  ground  iu  cootenu 
nt  it  was  his  own  private  book.  known  tifl 

The  Committee  after  deliberation  were  of  opinion  that  j^ortW  be- 

*  fore  the 

e  Witness  must  produce  the  book.  election. 

No  evidence  being  tendered  by  the  sitting  members^  the     ^^y  6. 
)mmittee  resolved  (1) — 

1.  That  James  Bruce,  Esq.,  commonly  called  Lord 
race,  and  Charles  Cecil  Marty n,  Esq.,  were  not  duly 
H^ted  burgesses  to  serve  in  the  present  parliament  for 
e  borough  of  Southampton. 

2.  That  James  Bruce,  Esq.,  commonly  called  Lord 
nice,  and  Charles  Cecil  Martyn,  Esq.,  were  by  their 
;ents  guilty  of  bribery  at  the  last  election  for  the  said 
trough. 

3.  That  it  has  not  been  proved  before  the  Committee 
at  these  acts  of  bribery  were  committed  with  the  know- 
]ge  or  consent  of  Lord  Bruce  or  Mr.  Martyn. 

Mr.  Cockburn  stated  that  he  withdrew  so  much  of  the     May  6. 

itition  as  prayed  that  Mr.  Hutchins  might  be  declared 

ily  elected. 

The  Committee  then  resolved, 

4.  That  the  last  election  of  burgesses  to  serve  in  par- 
unent  for  the  borough  of  Southampton  was  a  void  elec* 
on. 

5.  That  the   evidence  given    before  the  Committee 

(1)  Note  (O.)  port. 
D  dS 


A 

i 
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^^^'     relieved  him  from  the  necessit,    ^ 
members,  in  the  first  instance  ^ 
rupt  transaction,  to  whicfc  t  / 
repeated  his  argument  ^  >  *, 
the  wife  of  the  conr  [^T,-  i'  '.:■  ^ 

he  had  been  fS^iii  i  -^  /  ^ 

proceeding  such  /,:  t  -^'  •-* ...    ^.  ™ 

nate  him.         /;-/;  v .'    "^  "^^ 

The  Comv/^  /:      '  '"*^  ^"  ^'^^^ 

question  c    ^//^ '  •  ^"i  *^«  1^*»  ^"^  ^^a 

.  ;  '  .  documents  connected  v 

Thl^'co^.        J*™^    '        uily  in  the  case  of  WilUam  I 

mittee         to  pr         ^  having  been  served  with  the  Spe 

would  not       *^^'  ,-,.,. 

allow thepe-  "*^     ^sed  of  those  m  his  possession. 

titioDen  to     {" 
prove  a  case 

of  bribeiy  

notspedis 
in  tbeir 

3Moir 
ibc  NOTES, 

tbe 

s*  (A.)  Antt^  p.  386.    Upon  the  room  being  cleared  it 

the  witness  he  required  to  proceed  with  his  statement' 
Stanley:  Noes,  %\x ;  Mr.  Godson,  Mr.  Hott,  Mr.  H. 
Mr.  Wilshcre,  Mr.  Redington.  The  resolution  given  i 
proposed  and  adopted  on  a  division. — Min.  qfProceec 

(B.)  Ante,  p.  387.  Upon  the  room  heing  cleared  ii 
the  last  answer  be  expunged."  Ayes,  three;  Mr.  God 
Mr.  Buck :  Noes,yoiir;  Mr.  Hutt,  Mr.  Stanley,  Mr. 
dington. — A/in.  of  Froceedingtf  p.  v, 

(C.)  Ante,  p. 388.  Upon  the  room  being  cleared  it 
this  Committee  do  now  adjourn,  and  the  question  be  i 
ncss  on  the  meeting  of  the  Committee  on  Monday." 

It  was  then  proposed,  by  way  of  amendment,  to  leai 
after  the  word  **  That,"  in  order  to  insert  the  won 
Committee  having  decided  that  the  witness  is  requi 
question  put  to  him  by  the  counsel,  ond  the  witness 
it,  the  Committee  is  of  opinion  that  the  witness  be  co 
tody  of  the  Serjeant-at-Arms,  and  that  the  Chairman 
to  the  House  at  lis  next  sitting." 
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rhe  Committee  divided  on  the  question  **  that  the  words  proposed  to  be      184£. 
oat  do  stand  part  of  the  question/'    Ayes,  two;  Mr.  Godson,  Mr. 
ck :  Noes,^;  Mr.  Uutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  WUshere, 
.  Redington. 

rhe  amendment  was  then  put  and  carried  by  the  same  division. — Min, 
ProceedingSy  p.-vi. 

[D.)  Antef^.SS9.    Upon  the  room  being  cleared  it  was  moved,  "That 
is  unconstitutional  and  illegal  to  put  a  subject  of  her  gracious  Majesty 
o  pnson,  and  then  to  bring  him  up  a  witness  for  the  purpose  of  giving 
dence  which  he  believes  will  directly  criminate  himself,  and  therefore 
It  this  Committee  do  now  adjourn  until  eleven  o'clock  to-morrow." 
Upon  a  divbion:  Ayes,  two;  Mr.  Godson,  Mr.  Buck:    Noes,  ^ve; 
r.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington. 
It  was  then  moved,  <*  That  the  Serjeant-at-Arms  be  requested  to  bring 
e  prisoner  before  the  Committee,  for  the  purpose  of  examination." 
Upon  a  division :  Ayes,  two ;  Mr.  Hutt,  Mr.  Stanley:  Noes,^ve  ;  Mr. 
odson,  Mr.  H.  Hinde,  Mr.  Buck,  Mr.  Wilshere,  Mr.  Redington. 

It  was  then  moved,  **  That  the  Committee  having  decided  that  the  wit- 
MS  Wren  shall  not  be  brought  up  for  examination,  the  counsel  for  the 
etitioners  do  proceed  with  their  case." 

Upon  a  division.  Ayes,  tix ;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley, 
4r.  Buck,  Mr.  Wilshere,  Mr.  Redington  :  Noes,  one ;  Mr.  Godson. — 
^in,  of  Proceedingt,  pp.  vi.  vii. 

(E.)  Ante,  p.  389.  Mr.  Redington  reported  to  the  House  that  Wren  April,  25. 
isd  been  guilty  of  refusing  to  give  evidence  before  the  Committee,  and 
hsthehad  been  committed  to  the  custody  of  the  Serjeant-at-Arms,  where 
te  remained  to  await  the  pleasure  of  the  House.  Mr.  Redington  then 
Doved  that  Wren  be  brought  to  the  bar,  and  interrogated  as  to  whether 
»  persisted  in  refusing  to  give  evidence  before  the  Committee.  Wren 
ni  accordingly  brought  to  the  bar,  and  being  interrogated  as  to  his  re- 
M  to  answer  a  certain  question  put  to  him  before  the  Committee,  said 
luU  be  refused  because  he  considered  it  a  question  which  was  likely,  if 
uuwered,  to  criminate  him,  but  that  he  was  willing  to  bow  to  the  deci- 
■KHi  of  the  House.  If  the  House  decided  that  he  should  answer  the  ques- 
^  he  was  willing  to  do  so.     He  was  then  ordered  to  withdraw. 

It  was  then  moved  that  Wren  '*  be  brought  to  the  bar,  and  informed 
^  the  legal  tribunal  to  decide  on  his  obligation  to  answer  questions  is 
^  Committee,  and  that  as  he  has  declared  his  readiness  to  submit  to  the 
ttthority  of  the  House,  he  be  discharged." 

lo  the  debate  that  followed,  there  was  hardly  a  difference  of  opinion  as 
^  the  propriety  of  sending  the  witness  back  to  the  Committee,  and 
ictvmg  it  to  them  to  determine  whether  the  questions  put  to  a  witness 
»*fore  them  %rere  of  such  a  kind  as  he  ought  to  answer  or  not.    Of  this 
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1843.  opinion  were,  amongst  others,  the  Attorney-General,  the  SoGcito^Geoeni 
and  Sir  Thomas  Wilde.  It  was  said  that  the  House  should  not  be  made 
a  Court  of  Appeal  from  an  Election  Committee ;  and  that  it  rested  wi& 
the  Committee  to  determine  whether  witnesses  should  be  compdkd  t» 
answer  the  questions  put  to  them.  It  was  ai^ed  that  a  Select  Cooh 
mittee  for  trying  the  merits  of  an  election  petition  was  a  judicial  tribunal; 
that  the  same  rules  of  law  and  evidence  governed  their  proceedings  as 
those  of  any  other  tribunal ;  and  that  a  witness  before  them  might  refine 
to  answer  a  question,  the  answer  to  which  criminated  him.  It  was,  how- 
ever, maintained  that  the  Committee  were  to  judge  whether  that  groimd 
of  refusal  were  bonft  fide  or  not  It  was  said  by  Sir  Thomas  Wilde  "  thai 
the  rule  acted  on  for  the  last  forty  years  was  to  require  the  witness  to  atiU 
as  much  of  his  answer  as  would  enable  the  judges  to  decide  whether  il 
might  criminate  him  or  not  He  recollected  a  case  which  illustrated  whs 
the  practice  was.  A  witness  was  asked,  **  Did  you  ever  see  that  paper 
and  a  bill  of  exchange  was  put  into  his  hands.  He  declined  to  answer 
because  he  would  criminate  himself.  He  was  asked  <<  how  T*  and  h 
answered,  '*  that  he  had  been  guilty  of  usury  in  respect  of  that  bill ;"  hd 
objected  therefore  to  answer  the  question,  and  the  objection  was  aUowed 
It  would  therefore  be  perceived  that  the  practice  was  to  require  the  wit 
ness  to  state  as  much  as  would  enable  the  judge  to  decide  whether  hi 
answer  might  have  a  tendency  to  criminate  him ;  but  it  never  was  th 
rule  to  allow  a  witness  to  avoid  answering  a  question  merely  by  sayinf 
that  his  doing  so  would  criminate  him." 

It  was  asked  by  Sir  Robert  Peel,  whether,  if  the  motion  was  carried, 
the  original  summons  would  have  any  binding  effect  on  the  witness,  and 
whether  he  would  be  under  any  legal  necessity  of  attending  the  Coounittee 
again? 

The  Speaker  said,  that  by  the  4  &  5  Vict  c.  58,  any  witness  refbsiog 
to  give  evidence  before  an  Election  Committee,  might  be  committed  to 
the  custody  of  the  Serjeant-at-Arms  for  any  time  not  exceeding  twcntf* 
four  hours  if  the  House  should  be  sitting,  and  if  not,  then  for  any  time  no* 
exceeding  twenty-four  hours  after  the  hour  to  which  the  House  should  then 
have  been  adjourned.  He  apprehended,  tliat,  as  the  House  was  ad- 
journed at  the  time  of  the  witness  being  committed,  the  witness  wooU 
remain  in  custody  for  twenty-four  hours  after  the  House  met  In  that 
case,  the  witness  would  be  forthcoming  at  any  time  to  answer  any  qoea* 
tions  to  be  put  to  him  by  the  Committee  if  the  Committee  wished  Iud 
to  be  re-examined.  If  the  House  ordered  the  witness  to  be  discbaiged, 
he  would  be  discharged  at  once  out  of  custody,  and  then  it  would  beneoei- 
sary  for  the  Committee  to  summon  him  again. 

It  was  then  moved  and  ordered,  that  "  John  Wren  having  expreawd 
his  readiness  to  submit  himself  to  the  pleasure  of  the  House  be  not 
dischai^ed  from  the  custody  of  the  Serjeant-at-Arms  attending  thii 
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Hook,  and  Uiat  be  be  direeted  to  attend  tbe  Conimittee  appointed  to  try       184fS. 
(he  matter  of  tbe  Sontbampton  election  petition  to-morrow  morning." 

Upon  this  motion  it  was  said,  "  that  the  question  was  this,  does  the 
original  summons  resume  its  force  on  the  discharge  of  the  witness,  or  does 
^  act  of  the  House  in  discharging  him  remove  him  from  its  power?" 
Mr.  SeijL  Murphy  thought  the  case  of  a  witness  who  was  committed  by 
a  oonrt  of  justice  for  refusing  to  answer  a  question  was  analogous  to  the 
preient  case.  If  such  a  witness  afterwards  expressed  his  willingness  to 
give  evidence,  no  new  subpoena  was  necessary. — Hansard* s  Farliamentary 
Drfflto,  voL  Ixii.  pp.  1056—1072. 

(F.)  Ante,  p.  390.  Upon  the  room  being  cleared  it  was  moved,  ''That 
when  on  a  former  occasion,  tbe  witness,  Wren,  made  a  statement  under 
^  oompolsion  of  the  Committee,  and  in  the  course  of  that  answer  stated 
to  the  Committee  that  to  continue  his  reply  would  criminate  himself,  the 
(Wmittee  being  of  opinion  that  the  witness  had  not  originally  waived 
the  objection,  but  had  beeu  compelled  to  answer  by  them,  they  did  not 
oblige  him  to  proceed ;  but  the  witness  having  in  answer  to  a  subsequent 
<IQe8tion  to  which  he  did  not  object,  stated  that  he  promised  a  voter  20/., 
^  is  now  bound  to  state  all  further  circumstances  connected  with  that 
^;  but  if  his  answer  on  this  occasion  would  involve  other  criminating 
>ctg,  he  is  not  bound  to  reply." 

It  was  then  moved  by  way  of  amendment  to  leave  out  all  the  words 
rfier  the  word  "  That,"  in  order  to  insert  the  words  following ;  "  the 
ntness  Wren  having  bon&  fide  objected  to  the  first  question  put  to  him 
especting  the  transaction  which  occurred  between  him  and  Whitmarsh, 
Qd  having  bon^  fide  claimed  protection,  on  the  ground  that  it  would 
riminate  himself,  and  the  Committee  having  refused  such  protection,  the 
itness  may  again  bon&  fide  claim,  and  is  now  entitled  to  the  protection 
r  the  law  as  to  this  question  respecting  the  same  matter,  although  he 
IS,  after  that  denial  of  protection,  stated  matters  respecting  it." 
The  Committee  divided  on  the  question  that  the  words  proposed  to  be 
ft  out  stand  part  of  the  question.  Ayes,  three ;  Mr.  Stanley,  Mr.  Wil- 
ere,  Mr.  Redington :  Noes,  four ;  Mr.  Godson,  Mr.  Hutt,  Mr.  H. 
inde,  Mr.  Buck.  The  Committee  then  divided  on  the  amendment 
fes,  three  ;  Mr.  Godson,  Mr.  Hinde,  Mr.  Buck :  "SoeBjfour ;  Mr.  Hutt, 
r.  Stanley,  Mr.  Wilshere,  Mr.  Redington. 

It  was  then  moved,  "  That  it  be  left  to  the  discretion  of  the  witness  to 
■wer  the  question."  And  it  was  moved  by  way  of  amendment,  to  leave 
t  aU  tbe  words  after  the  word  **  That,"  in  order  to  insert  the  words 
lowing :  **  the  Committee  having  already,  on  former  occasions,  decided 
it  tbe  witness  Wren  was  bound  to  answer  tbe  questions  put  to  him,  he 

now  directed  to  proceed  with  his  statement,  and  answer  the  question 
t  to  bim  by  counsel." 
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1 842.  The  Committee  divided  on  the  question,  "  That  the  wordf  propoied  to 

he  left  out  do  stand  part  of  the  question."     Ayes,  four  ;  Mr.  Godson,  Mr. 

Hutt,  Mr.  H.  Hinde,  Mr.  Buck :  Noes,  three  ;  Mr.  Stanley,  Mr.  Wilibere, 
Mr.  Redington. 

The  main  question  was  tlien  put  and  agreed  to. — Afiit.  of  Proceedinp, 
pp.  X.  xi. 

(G.)  Ante,  p.  390.  The  room  heing  cleared,  it  was  moved,  "That die 
witness  having  repeated  all  his  former  statement,  that  Whitmanh  refued 
to  vote  for  less  than  20/.,  and  that  he  had  promised  to  give  him  that  nim 
for  his  vote,  he  be  directed  to  answer  the  question."  Ayes,  three;  Mr. 
Stanley,  Mr.  Wilshere,  Mr.  Redington  :  Hoe^/our;  Mr.  Godson,  Mr. 
Hutt,  Mr.  H.  Hinde,  Mr.  Buck. 

It  was  then  moved,  "  That  the  question  being  the  same,  in  a  negatire 
form,  as  that  from  which  the  witness  claimed  and  had  his  protedioB 
allowed  him,  it  therefore  ought  not  to  be  put  to  witness  (I)." 

It  was  proposed  by  way  of  amendment  to  leave  out  all  the  wordi  afUr 
''That,"  in  order  to  insert  the  words  following,  <' it  be  left  to  the  dis- 
cretion of  the  witness  to  answer  the  question."  The  Committee  divided 
upon  the  question,  ''  That  the  words  proposed  to  be  left  out  stand  part  of 
the  question."  Ay es,  three ;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Bock: 
Noes,/our ;  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington.  The 
amendment  was  then  put,  and  the  Committee  divided.  Ayes,  four;  Mr. 
Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck :  Noes,  three  ;  Mr.  Stanley, 
Mr.  Wilshere,  Mr.  Redington.  The  resolution  as  amended  was  therefore 
carried.^ Mill,  of  Proceedings,  p.  xi. 

(H.)  Ante  p.  391.  The  room  being  cleared,  it  was  moved,  "That 
this  question,  opening  a  new  transaction,  and  the  objection  being  tos^^ 
taken  that  the  answer  will  criminate  the  witness,  he  ought  not  to  be  com- 
pelled to  answer  it" 

It  was  then  moved  by  way  of  amendment,  to  leave  out  all  the  wofdi 
after  the  word  "That,"  in  order  to  insert  the  words  following]:  "it be 
left  to  the  discretion  of  the  witness  to  answer  the  questioiL" 

The  Committee  divided  on  the  question,  "  That  the  words  propoied  to 
be  left  out  stand  part  of  the  question."  Ayes,  one\  Mr.  Godson:  Noe% 
Bix;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Buck,  Mr.  Wihheit, 
Mr.  Redington. 

The  Committee  then  divided  on  the  amendment  Ay e^  four;  MT' 
Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck:  Noes,  three;  Mr.Stonleji 
Mr.  Wilshere,  Mr.  Redington. — JViin.  of  Proceedings,  p.  xii. 

(I.)  Ante.  p.  392.     The  room  being  cleared,  it  was  moved,  "That 
witness  be  required  to  answer  tlie  question." 

(I)  Sec  ante,  p.  388. 
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It  was  tlien  piopoied  by  way  of  amendment,  '<  to  leave  out  all  the      184S. 
vofdi  after  the  word  witness,"  in  order  to  insert  the  words  following : 
**  baring  answered  the  first  part  of  the  transaction  with  respect  to  William 
Andrews,  under  compulsion,  he  is  entitled  to  the  protection  now  claimed, 
and  oaght  not  to  be  required  to  answer  this  question." 

The  Committee  divided  on  the  question,  *'  That  the  words  proposed 
to  be  left  out  stand  part  of  the  question."  Ayes,  Jive;  Mr.  Hutt,  Mr.  H. 
Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  two ;  Mr. 
GodioR,  Mr.  Back.^  Min,  of  Proeeedingi,  p.  xiii. 

(J )  AntCf  p.  393.  Upon  the  room  being  cleared,  it  waa  moved,  **That 
the  witness  be  required  to  state  tlie  names  of  the  persons  on  his  list."  It 
vas  proposed  by  way  of  amendment,  to  leave  out  all  the  words  after  the 
vord  **  that,"  in  order  to  insert  the  words  following :  "  as  each  name  re- 
lates to  separate  transactions,  with  separate  voters,  supposed  to  be  bribed 
bjr  the  witness,  he  is  not  required  to  state  the  names  of  the  persons  in  the 
liit,  as  it  may  bonAfide  criminate  himself." 

The  Committee  divided  on  the  question,  ^  That  the  words  proposed  to 
^  left  out  stand  part  of  the  question."  Ayes,  fve;  Mr.  Hutt,  Mr.  H. 
Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington:  Noes, /u;o;  Mr. 
Godioo,  Mr.  Buck. — Min.  of  Proceedingt^  p.  ziii. 

(K )  Ante,  p.  395.  Mr.  Redington  reported  to  the  House  that  John  April  26. 
Fleming,  Esq.,  a  member  of  the  House,  had,  when  under  examination 
l>elbre  the  Committee,  reftised  to  answer  a  question  put  by  counsel,  on  the 
gnmnd  that  it  would  be  a  betrayal  of  confidence,  and  improper  and  dis- 
iMmoorable  on  bis  part,  and  unbecoming  the  character  of  a  gentleman ; 
BMR  especially,  as  he  could  not  conceive  how  the  answer  which  he  was 
Mked  to  give  could  in  any  way  afiect  the  matter  at  issue.  Mr.  Reding- 
ton then  stated  that  the  Committee  had  done  in  this  case  what  the  act  re- 
TURd;  but  they  had  not  authority  to  deal  with  it  as  they  had  done  with 
Vren's  case.  He  then  moved,  that  the  honotnrable  member  be  required 
to  attend  in  bis  place,  and  that  the  Speaker  should  inform  him,  that  the 
C^ommittee  had  the  power  of  deciding  whether  he  had  the  right  to  refuse 
toamwer  the  question  or  not. 

The  Attorney-General  said  there  could  be  no  doubt  that  whatever  might 
^  the  private  opinion  of  any  man,  with  respect  to  the  obligations  of 
l^ODoor  and  confidence  in  regard  to  private  communications,  all  those 
^^naiderationa  vanished  before  the  demand  for  justice,  if  the  individual 
^  called  on  to  give  evidence  before  a  judicial  tribunal.  This  had  so 
^  been  decided,  that  it  was  hardly  necessary  for  him  to  cite  one  case, 
but  one  case  he  would  cite,  which  was  more  of  an  historical  than  a  legal 
^'i^a^he  alluded  to  the  trial  of  the  Duchess  of  Kingston,  before  the  House 
^  Lords,  for  bigamy.  In  that  case  Lord  Harrington  was  called  on  to 
'^te  whether  in  any  conversation  with  her  grace  he  was  informed  that 
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1842.  she  had  been  mazried  to  Mr.  Henrey.  The  witncM  at  fint  idmed  to 
answer  the  qaeition  on  the  ground  that  in  doing  so  he  would  be  TioUdng 
the  honourable  confidence  which  prirate  intercourse  demanded.  Bat  be 
was  informed  by  the  House  that  be  was  boiud  by  law  to  answer  the 
question  (1).  He  had  no  doubt  that  the  Committee  had  a  perfect  ri^t 
to  put  any  question  which  they  thought  material,  and  that  the  witoesi 
was  bound  to  answer  the  question  so  put.  It  appeared  to  him  thit  tbe 
Committee  had  exercised  an  extremely  proper  juiiadiction  in  refeniogthe 
matter  to  the  House,  instead  of  exercising  their  authority  in  the  fint  in- 
stance. The  statute  (2)  gave  them  the  right  to  report  a  case  of  this  ait 
to  the  House,  and  be  trusted  that  when  the  honourable  member  vis  ap- 
prized of  tbe  opinion  of  the  House,  and  of  what  must  be  the  opioioBC^ 
every  legal  authority,  be  would  see  that  he  was  under  a  legal  obUgatka 
to  answer  the  question,  and  that  no  sentiments  such  as  those  on  whidkbe 
grounded  his  objections  to  answer,  could  in  reality  be  any  protediao 
against  the  performance  of  tbe  social  duty  which  he  owed  to  the  coBt- 
munity.  No  doubt  there  had  been  cases  where  a  witness  refusing  tots- 
swer,  an  inquin-  had  been  made  as  to  whether  tbe  question  was  importiit 
or  not  He  did  not  admit  that  because  a  learned  gentleman  put  a  <pM*' 
tion  to  a  witness  before  the  Committee,  that  they  were  bound  to  enfixte 
it ;  but  he  thought  the  House  might  well  repose  in  the  discretion  of  the 
Committee  on  this  point  If  the  Committee  should  think  that  the  sniwff 
would  produce  painful  disclosing  without  bearing  upon  the  queitioo  at 
issue,  it  was  perfectly  competent  for  them  to  say  that  they  would  notpe^ 
sist  in  enforcing  the  witness  to  answer.  But  whatever  course  the  Com- 
mittee might  take,  he  felt  satisfied  they  would  decide  in  accordance  with 
tlie  principles  of  justice.  The  motion  was  carried,  without  a  diviaon.— 
Hansard's  Parliamentary  Dehatesy  vol.  Ixii.  p.  1118 — 1127. 

(L.)  Ante,  p. 397.  A  previous  motion  was  made,  "That  the  considen- 
tion  of  this  question  be  adjourned  until  the  Committee  have  an  opportunily 
of  examining  Captain  Ward."  This  motion  was  negatived  upon  a  din- 
sion.  Ayes,  three;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck:  Noes,/aw; 
Mr,  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington.— A/m.  ofFroced- 
ingi,  p.  ix. 

At  a  subsequent  period  of  the  day  it  was  moved,  "  That  the  CbainniB 
do  move  the  House,  that  William  Rouse  Mabson  be  committed  to  Ne** 
gate  for  disobeying  the  summons  contahied  in  Mr.  Speaker's  warrant. 
Tbe  Committee  divided.  Ayes,  four,  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wil- 
shere, Mr.  Redington;  Noes,  three,  Mr.  Godson,  Mr.  H.  Hinde,  Mr. 
Buck. — Minutes  of  Proceedings^  p.  xL 

dmrU  80.  ^  motion  was  made  in  the  House  of  Commons  that  Mr.  Mabsoo  be 

dischaiged  from  the  custody  of  the  Serjeant-at-Arms,  on  the  ground  of  tbe 

(1)  Slate  Trials,  vol.  xx,  p.  686.  (2)  4  &  5  Vict  c.  68. 
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iOitj  of  the  wimuit  for  ditobedience  to  wliich  he  had  been  committed  1843. 
■Qch  custody  by  the  Committee.  For  the  motion,  it  was  argued  that 
e  warrant  which  was  granted  in  the  last  session  expired  with  that  ses- 
on,  and  had  no  Yitahty  or  force  in  the  present  session,  and  consequently 
lat  Mr,  Mabeon  was  not  bound  by  it  It  was  admitted  (by  Mr.  Thesi- 
er,  the  honourable  mover)  that  the  general  words  in  the  warrant  were 
iiflici«it  to  cover  the  check-book  and  checks  in  question.  But  it  was 
intended  that  the  Speaker's  warrant  was  issued  under  the  authority  of 
Sie  House,  and  not  by  the  Speaker  in  virtue  of  any  power  conferred  upon 
him  by  any  statute  ;  that  the  authority  of  every  session  terminated  with 
tkt  session,  and  that  consequently  no  warrant  continued  in  force  longer 
tlian  the  session  in  which  it  was  granted.  That  the  authority  of  the  ses- 
non  tenninated  with  the  session  was  indisputable.  Hatsell(l)  laid  it 
^owD  "  that  the  different  effects  of  a  prorogation  and  an  adjournment 
voe,  that  with  regard  to  a  prorogation,  any  bill  or  other  proceeding  not 
concluded  at  the  end  of  one  session  in  either  House,  in  whatever  stage  it 
migbt  be,  was  entirely  put  an  end  to,  and  must,  in  the  next  session,  be 
commenced  again;  whereas  on  an  adjournment,  every  proceeding  re- 
msined  entire,  and  might  after  the  recess  be  taken  up  where  left  at  the 
time  of  the  adjournment.''  In  Hawkins's  Pleas  of  the  Crown  (2)  it  was 
iho  stated,  **  that  a  person  committed  for  contempt  by  order  of  either 
HoQie  of  Parliament  might  be  discharged  from  the  King's  Bench  afWr 
the  prorogation  or  dissolution  of  Parliament ;  and  that  all  matters  before 
cidier  House  must  be  commenced  anew  in  the  next  Parliament,  after  a 
prorogation,  except  in  the  case  of  a  writ  of  error."  The  practice  of  the 
House  also  illustrates  the  same  position.  In  the  case  of  a  person  com- 
Dutted  for  breach  of  privilege  he  was  liberated  immediately  the  session 
vas  at  an  end.  In  another  case,  that  of  adjourning  the  further  considera- 
tion of  a  bill  for  six  months,  if  the  session  terminated  in  the  interim,  the 
viD  was  lost,  and  could  not  be  resumed  though  a  new  session  began  within 
the  period,  but  must  be  begun  de  novo,  because  with  the  session  every  thing 
expired.  There  were  certain  exceptions  to  this  general  rule,  but  not  affect- 
ing the  present  case.  An  analogy  had  been  endeavoured  to  be  set  up 
hetween  the  Speaker's  warrant  and  recognizances  of  a  party  to  appear  at 
^  quarter  sessions,  where  the  party  might  be  ordered  to  attend  the  next 
"eiBoos  without  the  recognizances  being  renewed.  But  the  analogy,  if 
*iyf  fiuled  in  this,  that  in  postponing  the  time  for  the  party's  attending, 
the  recognizances  were  respited  also,  which  amounted  in  fact  to  renewing 
'hem.  In  the  case  also  of  a  mbpcma  ad  testificandum  in  the  common  law 
e^iQts,  in  case  the  cause  was  made  a  remanet  the  $uhp<ena  is  resealed  and 
'^ed  afresh,  and  so  far  is  an  authority  against  the  present  warrant.  It 
^  been  argued,  that  by  appearing  before  the  Committee  Mr.  Mabson 
*«d  waived  every  objection  to  the  warrant ;  but  he  was  not  committed 

(1)  Vol.  2,  p.  336.  (2)  Vol.  2,  cap.  16.  sec.  64. 


was  invalid,  and  it  being  proposed  by  the  Solicitor-Genen 
the  following  Monday  "  for  a  Select  Committee  to  Inquire  i 
tice  of  the  House  with  regard  to  the  summoning  of  witne 
Election  Committees,  and  to  report  whether  any  and  what 
the  present  law  upon  the  subject  may  be  requsite,"  the  n 
discharge  of  Mr.  Mabson  was  agreed  to  witliout  a  divisioi 
ordered  to  attend  the  Committee  on  the  following  Monday 
Pari  Debatet,  vol.  IxiL  pp.  1333—1357. 

(M.)  Anttf  p.  399.  To  this  motion  an  amendment  was 
leave  out  all  the  words  after  the  word  "  That,''  in  order  to  ins 
following,  *'  as  the  testimony  of  this  witness,  being  the  wife  of  a ' 
with  bribery,  would  form  part  of  the  evidence  on  which  the  Co 
find  her  husband  guilty  of  bribery,  and  thereupon  report 
House  of  Commons  to  be  imprisoned,  her  examination  ou( 
proceeded  with."  The  Committee  divided  on  the  questioi 
words  proposed  to  be  left  out  stand  part  of  the  question." 
Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck,  Mr.  Wikhere,  Mr. 
Noes,  two,  Mr.  Godson,  Mr,  Stanley. — Minuta  of  Proceedi 

(N.)  Ante,  p.  400.  Upon  the  room  being  cleared,  it  was  n 
this  question  asked  of  the  wife  of  a  voter  charged  with  brilx 
inasmuch  as  the  wife  ought  not  to  be  a  witness  in  a  proceed 
bribery  against  her  husband,  which  crime,  if  thus  proved,  yi 
him  without  further  evidence  to  punishment  by  the  House  ol 

It  was  proposed  by  way  of  amendment,  to  leave  out  all  th< 
the  word  **  That,"  in  order  to  insert  the  words  following :  " 
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lenre  io  this  pretent  parliament  for  the  town  and  county  of  the  town      184*2. 
of  Soathampton.     Ayes,  one ;  Mr.  Godson  :  Noes,  tii ;  Mr.  Hutt,  Mr. 
H.  Hiode,  Mr.  Stanley,  Mr.  Buck,  Mr.  WUshere,  Mr.  Redington. 

The  Committee  divided  on  the  fifth  resolution.  Ayes,  fmar ;  Mr. 
Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Reding:ton :  Noes,  three ;  Mr. 
Godson,  Mr.  H.  Hinde,  Mr.  Buck. 

There  was  the  same  division  on  the  sixth  resolution. — Min,  of  Pro- 
ceedingtf  pp.  nvilL  xix. 


(    412    ) 


CASE  XIII. 

READING. 

18i2.     The  Committee  was  appointed  on  the  g8th  of  April, 
1842,  and  consisted  of  the  following  gentlemen : 
James  Weir  Hogg  Esq.,  M.  P.  for  Beverley — (Chairman.) 
Lord  Seymour,  M.  P.  for  Totnes. 
Thomas  William  Bramston,  Esq.,  M.  P.  for  South  Essex. 
The  Hon.  Henry  Howard,  M.  P.  for  Ciicklade. 
William  Forbes  Mackenzie,  Esq.,  M.  P.  for  Peebles-shire. 
Charles  Buller,  Esq.,  M.  P.  for  Liskeard. 
William  Tatton  Egerton,  Esq.,  M.  P.  for  North  Cheshire. 
Petitioner — Thomas  Mills,  Esq. 
Sitting  Members — Charles  Russell,  Esq. ,  and  Viscount  Cbebea. 
Counsel/or  the  Petitioner— Mr.  Cockbum,  Q.  C,  and  Mr.  C.  Phillips- 
Agents — Mr.  Weedon  and  Mr.  Edward  Smith. 

Counsel  for  the  Sitting  Members — Mr.  Serjt.  Merewether, 
Mr.  Austin,  Q.C.,  and  Hon.  J.Talbot. 

Agents — Messrs.  Burke  and  Venables. 

The  petition^  after  stating  that  at  the  last  election  of 
members  to  serve  in  this  present  parliament  for  the  bo- 
rough of  Reading,  the  sitting  members,  and  WilliiO 
Tooke^  Esq.^  and  the  petitioner,  were  candidates,  and 
*^  that  the  poll  at  such  election  was  taken  on  the  22nd  day 
of  June,  1841,"  and  that  the  sitting  members  were  return- 
ed, contained  charges  of  treating  and  bribery  against  the 
sitting  members,  and  alleged  that  gross,  extensive,  and  sys- 
tematic bribery  and  corruption  were  practised  and  carried 
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aid  election  by  divers  persons,  with  a  view  to     184S. 
n  of  the  sitting  members,  by  reason  whereof 
ion  and  return  were  wholly  null  and  void,  but 
ler  charges  or  allegations. 

commencement  of  the  proceedings,  the  Com-    April  29. 
e  to  a  resolution  relative  to  the  opening  state- 
be  cases  of  treating  and  bribery*  similar  to  the 
liminary  resolution  of  the  Ipswich  Committee  (1). 

he  parties  were  called  upon  to  hand  in  the  Littofper- 
he  agents  who  were  to  be  permitted  to  remain  nain  in'ti^e 
m,  though  they  might  be  called  as  witnesses,  J°®"J* 
ssion  arose,  whether  the  names  of  persons  not  though  they 
lly  engaged  might  be  included  in  these  lists.       caUed  as 
lirman  said,  the  Committee  were  not  inclined  ^ifi^lo 
i  parties  unnecessarily  in  a  matter  which  was  pcraompro- 

11.  1  ,1  1  tessionally 

;led,  as  it  ought  to  be,  by  mutual  arrangement ;  employed. 

cpected  that  the  names  only  of  persons  profes- 

ployed  would  be  given  in. 

re  then  handed  in,  confined  to  a  town  agent, 

try  agent,  and  a  clerk,  on  each  side  (2). 


n  who  had  been  served  with  the  Speaker's  Witnesses 
attend  as  a  witness,  being  in  the  room  during  during  the 
I  statement  of  the  petitioner's  case,  was  ordered  gt^tement  of 

f,  counsel. 

kford,  the  mayor  and  returning  officer,  who  Witness  at- 
5d  to  be  called  merely  to  prove  the  poll,  was  an"officia? 
remain  (3).  f*P*^  ''^^ 

^    ^  the  produc- 

«*^         .        «   ,t  <«^A  tionofdo- 

266 :  and  see  Sudbury  cate,  ante,  p.  243.  cumentary 

Ipiwich  eatt,  post.  evidence, 

r  exception  in  favour  of  a  witness  attending  in  his  official  capa-  allowed  to 

duction  of  documentary  evidence,  was  adopted  also  in  the  Sud-  JJp*"**** '° 
r        n    .        1    .L  •    .L-         •  the  room. 

Lynu  Regit,  and  other  cases,  lo  this  session. 
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184£.  Mr.  Cockburn,  having  opened  a  case  of  bribery  \ 

treating  against  the  sitting  membersy  proceeded  with 
dence  in  support  of  it. 
The  poll  Mr.  Rickford,  the  mayor  and  returning  officer  of 

proved  in  borough  of  Reading  at  the  time  of  the  election,  h 
iun^^  '^'  called,  stated,  that  the  poll-books  were  not  in  his  pof 
though  the  sion,  but  after  he  had  made  the  return  on  the  29th  J 
tain  only  he  had  delivered  them  to  the  town  clerk,  Mr.  Blandy. 
bribery  and  ^'^^'  Kimber,  the  deputy  town  clerk,  was  then  a 
treaiing.and  a^j  stated,  that  Mr.  Blandy,  the  town  clerk,  was  abr 

DO  scrutiny  '  '^ 

be  prayed,  that  the  poll  books  were  in  the  custody  of  Wil 
Adjourn-      Walker,  a  clerk  in  Mr.  Blandy's  office  ;  that  this  fact 

incnl  in  or-  '  ^  -^  ' 

der  to  afford  not  Come  to  his  knowledge  till  the  afternoon  of  the 
procuring  previous  ;  that  he  had  been  applied  to  on  the  subjec 
ance  or°he    ^'^®  agent  for  the  petitioner  in  the  morning  of  that 

penon  ha?-   before  he  had  become  acquainted  with  the  fact. 

ing  the  cus- 

tod?  of  the        Thomas  Jackson,  a  clerk  of  the  Crown  OflSce  in  C 

^         *'    eery,  produced  the  writ  and  precept  for  holding  the 

tion,  together  with  the  return  of  Mr.  Russell  and  ] 

Chelsea  as  members  for  the  borough  of  Reading. 

Mr.  Cockburn  submitted,  that  in  a  case  of  this  1 
where  no  scrutiny  was  prayed,  this  was  sufficient  evid 
of  the  election  and  return. 

Mr.  Serjt.  Merewether. — The  writ  and  return  n 
have  been  produced  are  evidence  of  no  more  than 
the  sitting  members  were  returned.  But  they  do  not 
ply  proof  of  the  poll,  which  is  universally  required  ai 
first  step  in  proceedings  before  Election  CommitteeSj 
is  more  especially  necessary  in  the  present  case,  if 
the  petitioner  alleges  himself  to  be  a  candidate,  and 
titions  in  that  character  alone.  Mr.  Rogers  says(l), 
poll  when  taken  by  the  proper  returning  officer, 
legally  authenticated,  is  considered  to  be  the  best  evid 
to  show  that  there  was  an  election,  who  were  candid; 

(1)  On  Election  Committees,  p.  128. 
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and  who  polled  at  an  election ;  and  therefore,  where  a  party  1 84S. 
seeb  to  prove  any  of  these  facts,  it  is  necessary  for  him, 
io  the  first  instance,  to  produce  the  poll,  or  to  prove  that 
a  fruitless  search  has  been  made  after  it,  in  order  to  let  in 
secondary  evidence. "*  And  among  other  cases  in  sup- 
port of  this  position,  he  refers  to  that  of  Newcasile-under- 
^y»s^(l),  where,  it  having  been  argued  that,  in  support  of 
a  charge  of  bribery  alone,  the  production  of  the  poll  was 
not  necessary,  it  was  determined  that  it  ought  to  be  pro- 
duced before  any  further  proceeding.  The  same  prin- 
ciple was  followed  in  the  Limerick  case  (2),  and  in  the 
more  recent  cases  of  Portarlington  (3)  and  Waterford  (4). 
In  the  Portarlington  case^  an  adjournment  was  refused, 
as  there  had  been  negligence  on  the  part  of  the  petitioners 
in  omitting  to  have  the  evidence  ready:  and  in  the  Water- 
ford  casCf  though  an  adjournment  was  agreed  to,  it  was 
upon  the  condition  that  the  petitioners  should  pay  the 
costs  occasioned  by  the  delay.  There  has  been  similar 
negligence  in  the  present  case,  as  the  petitioner  might  and 
ought  to  have  been  ready  with  the  witness  in  whose  cus- 
tody the  poll  books  are  deposited. 

Mr.  Cockburn,  in  reply. — In  the  Waterford  and  Port- 
fxriington  cases,  there  was  gross  negligence  committed, 
which  cannot  be  alleged  here,  as  we  have  summoned  the 
returning  officer,  the  proper  officer  to  whom  the  custody 
bdoDgs,  and  were  assured  by  him  that  the  poll  books 
ihould  be  forthcoming ;  and,  moreover,  served  a  warrant 
ipoQ  the  deputy  town  clerk  three  days  ago :  and  the  fact 
^f  the  actual  custody  by  this  clerk  having  only  now  come 
0  our  knowledge,  we  could  not  be  ready  with  him,  but  he 
nS,  now  be  summoned,  and  be  here  to-morrow  at  the 
ittiog  of  the  Committee. 

The  Chairman  suggested  that  the  case  might  proceed 

(1)  I  Peck.  489,  lee  491.  (3)  P.  &  K.  239. 

(2)C.^D.91.  (4)  F,  fit  F.  672. 

VOL.  I. — B.  A.  B.  C.  BE 
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1842.  in  the  meantime  de  bene  esse,  till  the  pott  wag  pro- 
duced.  But  Mr.  Serjt.  Merewether  consenting,  on  the 
part  of  the  sitting  members,  to  an  adjournment,  with- 
out asking  for  the  costs  that  might  be  incurred  by  the 
delay,  the  Committee  adjourned  in  the  middle  of  the  day 
till  the  next  day  at  eleven  o'clock. 

Aprils.  The  next  day,  William  Walker,  a  clerk  of  Mr.  Blandy, 

bo^sbeing  ^^^  towu  clerk,  produced  the  poll  books,  and  stated  that 

g^"«l  Mr.  Blandy  had  delivered  them  to  him  on  the  3d  of  July, 

office  of  the  1 841 ,  to  make  copies  of  them  ;  that  since  that  time  he  had 

to  whom  the  l^^pt  them  in  a  box,  of  which  he  had  the  key,  and  had 

officer  had  ^^^  parted  with  them  out  of  hb  possession  ;  and  that  they 

delitered  ^ere  in  the  same  state  as  when  he  received  them. 

them  imme-  . . 

diately  tfter      Mr.  Rickford  then  identified  the  books  as  those  which 

and\aving'  ^^  ^^^  delivered  to  the  town  clerk  immediately  after  the 

fiedV**th  **   declaration  of  the  poll,  and  having  looked  through  thc», 

retorning      said  that  he  believed  them  to  be  in  the  same  state  as  when 

Md  one  of    he  delivered  them  to  the  town  clerk.     His  attention  bang 

^Tciwk?*  called  by  Mr.  Serjt.  Merewether  to  an  alteration  in  one 

were  held     of  the  books  in  the  same  handwriting  as  the  rest  of  the 

ficientiy       book,  he  Stated  that  he  had  no  distinct  recollection  of  the 

^'"^   '        fact  of  its  being  made,  but  believed  it  was  made  doriif 

the  polhng.     He  proved  the  handwriting  of  most  of  the 

books  to  be  that  of  the  poll  clerks  whose  signatures  were 

attached  to  them. 

William  Walker,  who  was  one  of  the  poll  clerks,  proved 
that  the  book  which  bore  his  signature  was  in  his  hand- 
writing, and  was  in  the  same  state  as  when  he  delivered  it 
to  the  returning  officer. 

It  also  appeared  in  evidence,  that  Mr.  Blandy  went 
abroad  on  the  1 1th  of  March,  1842 ;  that  Mr.  Weedon,ane 
of  the  agents  for  the  petitioner,  was  aware  of  Blandy's  in- 
tention of  going,  a  week  before  his  departure ;  and  that 
the  first  application  made  by  them  to  the  deputy  town 
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1848.  always  required.  The  case  of  2d  AIonigamery(l)  k 
a  clear  and  distiiict  authority,  that  when  they  have  paad 
mto  other  hands  than  those  of  the  legal  custoSythA 
authenticity  and  unaltered  condition  must  be  8trid|| 
proved.  And  in  the  Newry  case  (S),  this  strictnev  d 
proof  was  not  dispensed  with,  although  the  retunn| 
officer,  whose  evidence  was  required,  was  prevented  I) 
sudden  illness  from  attending.  And  in  both  those  cail^ 
the  object  in  view  was  not  to  support  a  scrutiny,  but  od||| 
to  prove  the  election  and  return. 

Mr.  Cockbum. — ^This  is  an  attempt,  under  cover  of  m 

objection  purely  technical,  and  independent  of  the  maijl 

of  the  case,  to  prevent  the  petition  from  being  taken  iih 

consideration.     The  production  of  the  poll  books  is  Mt 

even  necessary  to  support  our  case ;   as  the  writ  al 

return,  proving  that  the  sitting  member  was  retumedyil 

sufficient  to  let  in  evidence  that  the  return  was  proconi 

by  corrupt  and  illegal  means.    But,  assuming  that  io  coA* 

pliance  with  the  general  practice,  the  poll  books  mu^  ii 

all  cases  be  proved  in  the  first  instance,  the  sufficiency  d 

the  proof  of  their  custody  is  a  ground,  on  which  it  bM 

not  of  late  years  been  so  common  to  raise  objections,  tiit 

formerly  was  ;  and  with  respect  to  which,  the  Committefli 

have  adopted  a  less  strict  as  well  as  more  uniform  rak* 

''By  the  modern  decisions,"  says  Mr.  Rogers (3),  ''it 

would  seem  that  Committees  have  been  satisfied  if  tbi 

custody  of  the  poll  books  is  substantially  accounted  fot 

although  for  a  time  they  may  have  been  out  of  the  pos* 

session  and  control  of  the  officer  whom  the  law  considcC^ 

as  the  proper  depositary."    In  the  Reform  Act  there  * 

no  provision  for  the  custody  of  the  poll  books  after  tb 

declaration  of  the  poll ;  and  though  they  are  supposed 

remain  with  him  as  the  proper  custos,  being  the  last  p^ 

(1)  P.  &  K.  467.  (3)  On  Election  Committees,  152. 

(2)  F.  &  F.  677. 
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1842.  the  same  state  as  that  made  at  the  polI|  and  delivered  to 
the  returning  ofBceri  thus  affording  a  strong  presumptioD 
in  favour  of  the  rest.  Then,  we  have  the  evidence  of  the 
returning  officer  to  the  identity  of  the  books  with  those 
from  which  he  cast  up  the  poll|  and  which  he  delivered  to 
the  town  clerk.  And  lastly  the  clerk  to  whom  they  were 
delivered  by  the  town  clerk,  and  in  whose  care  they  have 
been  ever  since,  gives  a  satisfactory  account  of  them 
during  that  time.  The  chain  of  evidence  with  regard  to 
their  custody  is  complete,  except  only  for  the  few  daji 
from  the  29th  June  to  the  3d  July;  and  are  we  to  suppoie 
that  the  town  clerk,  in  whose  hands  they  then  were,  bu 
abused  the  confidence  the  law  reposes  in  him?  This,  to 
say  the  least  of  it,  is  a  very  strong  prim&  facie  case  of  the 
authenticity  of  the  poll  books.  And  how  is  it  met  on  the 
other  side?  By  alleging  that  there  has  been  negligCDoe 
in  not  procuring  such  proof  as  ought  and  might  have 
been  obtained.  But,in  the  first  place,  we  were  not  bound 
to  know  that  they  were  in  the  possession  of  the  towa 
clerk.  The  returning  oflScer  is  the  proper  officer  to  have 
the  custody  of  the  poll  books,  and  consequently  to  pro- 
duce them.  As  such  he  was  served  by  the  petitioner 
with  a  warrant  to  produce  them.  If  they  were  not  in  his 
hands,  he  should  have  given  us  information  respecting 
their  actual  custody;  and  the  petitioner  ought  not  to 
suffer  because  he  has  improperly  delivered  them  to  the 
town  clerk.  In  the  absence  of  the  town  clerk,  who  b&s 
been  abroad  since  the  11th  March,  and  who  is  beyond  (fi^ 
reach,  we  have  done  all  that  can  be  required  of  us  i^ 
summoning  his  deputy.  And  the  proof  of  the  authea^^ 
city  afforded  by  the  evidence  of  these  witnesses,  if  i^^ 
conclusive,  is  at  any  rate  adequate  for  the  purpose,  i0^ 
only  one  at  present  in  view,  of  showing  who  are  the  i 
didates ;  and  sufficient  in  a  case  like  this,  not  involving 
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acrotiny^  where  alterations  or  erasures  in  the  poll  books     184@. 
might  materially  afiect  the  inquiry. 

Mr.  Serjt.  Mereweiher,  in  reply. — ^It  is  not  sufficient  for 
the  party  establishing  the  poll  books  in  evidence,  to  rest 
their  proof  upon  a  mere  presumption  of  their  authenticity, 
nor,  after  making  out  a  prirn^  facie  case  of  their  identity, 
to  throw  upon  the  other  side  the  onus  of  showing  that 
they  have  been  fraudulently  or  coUusively  altered.    They 
must  either  be  shown,  by  positive  proof,  to  come  out  of 
the  proper  custody,  or  if  they  do  not,  they  must  be  satis- 
&ctorily  traced  through  all  the  hands  into  which  they  may 
have  passed.     In  this  case,  neither  the  mayor  nor  the 
deputy  town  derk,  the  only  responsible  officers  who  are 
caUed,  can  speak  to  the  manner  in  which  they  have  been 
kept    And  the  evidence  of  the  town  clerk,  in  whose  cus- 
tody they  have  been,  might  have  been  procured,  if  due 
diUgence  had  been  used ;  or  the  House  might  have  been 
applied  to  for  time,  till  it  should  be  obtainable;  or  all 
the  poll  books  might  have  been  proved  in   the  same 
Qumner  as  one  has  been  proved,  by  the  evidence  of  the 
poll  clerks.    The  cases  that  have  been  cited  on  the  other 
aide  are  distinguishable  on  clear  grounds  from  the  pre- 
sent case.     In  the  New  Windsor  case(^l\  the  town  clerk 
deposed  that  he  had  himself  kept  the  poll  books  carefully 
ever  since  they  had  been  delivered  to  him  by  the  return- 
ing officer  at  the  close  of  the  poll.     In  the  Monmouth 
€ase{2),  the  point  really  decided  was  not  relative  to  the 
authenticity  of  the  poll  books,  but  that  the  production  of 
the  poll  books  of  the  contributory  boroughs  in  Wales,  by 
the  returning  officer  of  the  principal  borough,  was  suffi- 
cient, without  the  evidence  of  the  returning  officers  of  the 
coDtributory  boroughs.    The  imputation  endeavoured  to 
be  cast  upon  the  Newry  Committee  is  undeserved,  as  all 
they  determined  was,  that  the  authenticity  of  the  poll 

(1)  K.  &  O.  160.  (2)  Ibid,  410. 
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1842.  book  was  not  at  present  sufficiently  proved;  thus,  in  effect, 
offering  an  adjournment  till  the  proof  could  be  rendered 
complete.  And  in  the  Newry  case{\\  the  argument  that 
the  poll  books  were  not  wanted  for  the  purpose  of  a  sera- 
tiny^but  merely  to  prove  the  election,  was  expressly  taken 
and  overruled.  And  the  truth  is,  that  in  such  a  case  as 
this,  the  entries  in  the  books  may  be  of  the  greatest  im- 
portance, in  showing  for  whom  a  particular  voter  polled. 

Mr.  Rickford,  the  mayor,  being  recalled  and  examined 
by  the  Chairman,  stated  that  he  had  delivered  the  poB 
books  to  the  town  clerk,  because  an  impression  had  pre- 
vailed that  that  officer  was  intrusted  with  the  custody  of 
all  public  documents  belonging  to  the  town ;  and  it  bad 
been  the  practice  in  Reading  to  deliver  the  poll  books  to 
the  town  clerk. 

The  Committee,  afterdeliberation,  resolved, ''That  the 
poll  books  were  sufficiently  proved." 

An  errone-       It  appeared  from  the  poll  books  that  the  polling  took 

TOMt  b*the  P'^^®  ^"  ^^^  ^'^  ^^  *'""®  5    ^"*  '"  *^®  petition  it  was 
peiition,  of    stated,  that  the  poll  was  taken  on  the  2i?d  June. 

the  daj  of  *^ 

ihe  month         Mr.  Ser]i.Mereweih€r. — This  is  a  variance  that  renders 
ihe'election  1*  impossible  for  the  petitioner  to  proceed  with  his  case. 
d^snoV*'    ^'®  ^'^^^  to  be  heard  as  a  petitioner  depends  upon  the 
vitiate  the     fact  of  his  having  been  a  candidate  at  the  election.   In 
the  petition  he  alleges  himself  to  have  been  a  candidate 
at  an  election  which  took  place  on  the  ^d  June;  but 
from  the  poll  book  produced  in  evidence,  it  appears  that 
the  election  actually  took  place  on  the  29th  June.     Not 
is  it  possible  to  reconcile  the  discrepancy.     Which  th^^ 
of  the  two  documents,  the  poll  or  the  petition,  is  to  be  s^ 
at  nought?     The  petitioner  is  bound  by  his  own  alle^^ 
tion  in  his  petition.    And  the  poll  book,  which  is  the  o^^ 
and  conclusive  evidence  of  its  contents,  cannot  be  cC^ 
tradicted  by  parol  evidence.     Will  then  the  CommitC^ 

(I)  F.  &F.  677. 
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ce  upon  themseWes  to  strike  the  allegation  out  of  the     184@. 

dtion,  to  alter  that  document  which  is  the  very  founda- 

Q  of  all  their  proceedings?     Though  such  a  variance 

ght  not  be  material  in  matters  of  contract  merely,  yet 

len  the  result  of  the  inquiry  may  be  to  affect  a  party 

th  penalties,  it  forms  an  adequate  ground  of  objection. 

an  action  for  bribery  at  the  election,  if  the  day  proved 

evidence  as  the  day  of  the  election  turned  out  to  be  a 

Serent  day  from  that  stated  in  the  pleadings,  this  would 

!  a  variance  fatal  to  the  case ;  as  it  would  likewise  in 

txreedings  against  a  witness  for  perjury  in  giving  evi- 

ioce  before  this  Committee,  the  petition  being  produced, 

bich  states  the  polling  to  have  been  on  the  22d  June,  and 

ten  the  poll  books,  from  which  it  would  appear  that  it 

tally  took  place  on  the  ^th  June.      And   there   are 

iveral  matters  connected  with  the  election  itself,  with  re- 

ird  to  which,  it  is  of  the  utmost  importance  that  the  day 

1  which  it  was  held  should  be  exactly  ascertained.    It  is 

isential  that  the  election  should  be  held  within  a  certain 

jmber  of  days  after  the  receipt  of  the  writ  or  precept; 

at  the  petition  should  be    presented  within  the    pre- 

ribed  period  after  the  return.     And  the  employments 

for  the  purpose  of  the  election,"  which  disqualify  a 

ter,  under  the  7  &  8  Geo.  IV.  c.  37,  must  have  been 

iployments  within  six  months  previous,  or  fourteen  days 

er  the  election.     And  with  immediate  reference  to  the 

^ent  proceedings,  the  day  of  the  election  constitutes  the 

mtity  of  the  election  to  which  the  petition  relates,  and 

s  material  fact  on  which  the  petitioner's  case,  and  your 

n  jurisdiction  depends. 

The  Committee,  without  hearing  the  counsel  for  the 

titioner,  determined  that  they  would  proceed  with  the 

se. 

A  witness  was  then  examined  in  support  of  the  charge 

bribery,  and  on  Monday,  the  2d  of  May,  the  petition 

s  abandoned. 
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184S.  Mr.  Cockburn,  having  opened  a  case  of  bribery  and 

treating  against  the  sitting  members,  proceeded  with  eri- 
dence  in  support  of  it. 
The  poll  Mr.  Rickford,  the  mayor  and  returning  officer  of  the 

proved  in  borough  of  Reading  at  the  time  of  the  election,  being 
iun^^  ^^'  called,  stated,  that  the  poll-books  were  not  in  his  poswa- 
though  the  sion,  but  after  he  had  made  the  return  on  the  29th  June 
tain  only  he  had  delivered  them  to  the  town  clerk,  Mr.  Blandy. 
bribS^and  Mr.  Kimber,  the  deputy  town  clerk,  was  then  calkd 
ueating.and  anj  stated,  that  Mr.  Blandy,  the  town  clerk,  was  abroad; 

DO  scrutiny  *  '^ 

be  prayed,    that   the   poll   books   were   in  the  custody   of  William 

Adjourn.      Walker,  a  clerk  in  Mr.  Blandy's  office  ;  that  this  fact  bad 

ment  in  or-  '  ^  ^  ' 

dertoafford  not  come  to  his  knowledge  till  the  afternoon  of  the  day 

procuring      previous ;  that  he  had  been  applied  to  on  the  subject  by 

ance  of^he    ^^^®  agent  for  the  petitioner  in  the  morning  of  that  day, 

penon  ha?-  before  he  had  become  acquainted  with  the  fact. 

ing  the  cu»-  -, 

tod?  of  the        Thomas  Jackson,  a  clerk  of  the  Crown  Office  in  Cban- 

^  *   eery,  produced  the  writ  and  precept  for  holding  the  elec- 

tion, together  with  the  retuni  of  Mr.  Russell  and  Lord 
Chelsea  as  members  for  the  borough  of  Reading. 

Mr.  Cockburn  submitted,  that  in  a  case  of  this  kind, 
where  no  scrutiny  was  prayed,  this  was  sufficient  evidence 
of  the  election  and  return. 

Mr.  Serjt.  Mereweiher. — The  writ  and  return  wbicb 
have  been  produced  are  evidence  of  no  more  than  that 
the  sitting  members  were  returned.     But  they  do  notsuiH 
ply  proof  of  the  poll,  which  is  universally  required  as  tbe 
first  step  in  proceedings  before  Election  Committees,  and 
is  more  especially  necessary  in  the  present  case,  wheic 
the  petitioner  alleges  himself  to  be  a  candidate,  and  p^ 
titions  in  that  character  alone.     Mr.  Rogers  says(l),  "  A* 
poll  when  taken  by  the   proper   returning   officer,  a^^ 
legally  authenticated,  is  considered  to  be  the  best  evident 
to  show  that  there  was  an  election,  who  were  candidate^ 

(I)  On  Election  Committees,  p.  128. 
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nd  who  polled  at  an  election ;  and  therefore,  where  a  party  1842. 
^ks  to  prove  any  of  these  facts,  it  is  necessary  for  him, 
I  the  first  instance,  to  produce  the  poll,  or  to  prove  that 
fruitless  search  has  been  made  after  it,  in  order  to  let  in 
scondary  evidence.''  And  among  other  cases  in  sup- 
ort  of  this  position,  he  refers  to  that  of  Newcasile-under- 
^jyme  (1),  where,  it  having  been  argued  that,  in  support  of 
charge  of  bribery  alone,  the  production  of  the  poll  was 
lot  necessary,  it  was  determined  that  it  ought  to  be  pro- 
luced  before  any  further  proceeding.  The  same  prin- 
fiple  was  followed  in  the  Limerick  case  (2),  and  in  the 
nore  recent  cases  of  Poriarlingion  (3)  and  Waterford  (4). 
Id  the  PortarUngton  case^  an  adjournment  was  refused, 
u  there  had  been  negligence  on  the  part  of  the  petitioners 
A  omitting  to  have  the  evidence  ready:  and  in  the  Water- 
ford case,  though  an  adjournment  was  agreed  to,  it  was 
ipoQ  the  condition  that  the  petitioners  should  pay  the 
^ts  occasioned  by  the  delay.  There  has  been  similar 
legligence  in  the  present  case,  as  the  petitioner  might  and 
>iight  to  have  been  ready  with  the  witness  in  whose  cus- 
sdy  the  poll  books  are  deposited. 

Mr.  Cockburn,  in  reply. — In  the  Waterford  and  Port- 
rBmgton  cases,  there  was  gross  negligence  committed, 
bich  cannot  be  alleged  here,  as  we  have  summoned  the 
(taming  officer,  the  proper  officer  to  whom  the  custody 
ikmgs,  and  were  assured  by  him  that  the  poll  books 
lould  be  forthcoming ;  and,  moreover,  served  a  warrant 
xm  the  deputy  town  clerk  three  days  ago :  and  the  fact 
'  the  actual  custody  by  this  clerk  having  only  now  come 
»  our  knowledge,  we  could  not  be  ready  with  him,  but  he 
in  now  be  summoned,  and  be  here  to-morrow  at  the 
ittiog  of  the  Committee. 

The  Chairman  suggested  that  the  case  might  proceed 

(I)  I  Peck.  489,  lee  491 .  (3)  P.  &  K.  239. 

WC.^D.91.  (4)  F.  fit  F.  672. 

TOL.  I.— B.  A.  E.  C.  BE 
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1 843.  The  Committee  divided  on  the  question,  "  That  the  words  propoied  to 

be  left  out  do  stand  part  of  the  question."     Ayes,  four ;  Mr.  Godson,  Mr. 

Hutt,  Mr.  H.  Hinde,  Mr.  Buck :  Noes,  three  ;  Mr.  Stanley,  Mr.  WOihere, 
Mr.  Redington. 

The  main  question  was  then  put  and  agreed  to. — Min,  of  Procefd'aff, 
pp.  X.  xi. 

(G.)  Ante,  p.  390.  The  room  being  cleared,  it  was  moved,  <'Thattbe 
witness  havmg  repeated  all  his  former  statement,  that  Wbitmarsh  refused 
to  vote  for  less  than  20/.,  and  that  he  had  promised  to  give  him  that  mm 
for  his  vote,  he  be  directed  to  answer  the  question."  Ayes,  tkree;  Mr. 
Stanley,  Mr.  Wilshere,  Mr.  Redington  :  Noes,  four  ;  Mr.  Godson,  Mr. 
Hutt,  Mr.  H.  Hinde,  Mr.  Buck. 

It  was  then  moved,  "  That  the  question  being  the  same,  in  a  negatife 
form,  as  that  from  which  the  witness  claimed  and  had  his  protectiao 
allowed  him,  it  therefore  ought  not  to  be  put  to  witness  (1)." 

It  was  proposed  by  way  of  amendment  to  leave  out  all  the  wordi  after 
''That,"  in  order  to  insert  the  words  following,   « it  be  left  to  the  dii- 
cretion  of  the  witness  to  answer  the  question."    The  Committee  difided 
upon  the  question,  "  That  the  words  proposed  to  be  left  out  stand  part  of 
the  question."    Ayes,  <Aree;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck: 
Noes,/(mr;  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington.   The 
amendment  was  then  put,  and  the  Committee  divided.  Ayes, /our;  Mr.     j 
Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck :  Noes,  three  ;  Mr.  Stanley,     j 
Mr.  Wilshere,  Mr.  Redington.    The  resolution  as  amended  was  tberefive     ! 
carried. — Min,  of  Proceedings,  p.  xi. 

(H.)  Ante  p.  391.  The  room  being  cleared,  it  was  moved,  "ThA 
this  question,  opening  a  new  transaction,  and  the  objection  being  tosi/de 
taken  that  the  answer  will  criminate  the  witness,  he  ought  not  to  be  com- 
pelled to  answer  it" 

It  was  then  moved  by  way  of  amendment,  to  leave  out  all  the  woidi 
after  the  word  "That,"  in  order  to  insert  the  words  following):  "it be 
left  to  the  discretion  of  the  witness  to  answer  the  question." 

The  Committee  divided  on  the  question,  "  That  the  words  proposed  to 
be  left  out  stand  part  of  the  question."  Ayes,  one;  Mr.  Godson:  Noei, 
six;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Buck,  Mr.  Wilsbete, 
Mr.  Redington. 

The  Committee  then  divided  on  the  amendment.     Ayes,  fottr;  ^^■ 
Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr. Buck:  Noes,  three;  Mr.Stanlel^ 
Mr.  Wilshere,  Mr.  Redington. — Min.  of  Proceedings,  p.  xii. 

(I.)  Ante.  p.  392.     The  room  being  cleared,  it  was  moved,  •* That  C^ 
witness  be  required  to  answer  tlie  question." 

(1)  Sec  ante,  p.  388. 
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deik  on  the  subject  of  the  poll  books  was  on  the  Tuesday     184^. 

before  the  appomtment  of  the  Committee. 

Mr.  Cockbum  then  proposed  to  put  in  the  book  which 

had  been  authenticated  by  the  poll  clerk,  as  evidence  of 

the  fact,  who  were  candidates  at  the  election. 

Mr.  Serjt.  Merewether  objected  that  a  fragment  of  the 
poU  would  not  be  suflScient  evidence  of  the  poll. 

Mr.  Cockbum  then  proposed  to  put  in  the  rest  of  the 
poD  books  as  well. 

Mr.  Serjt.  Merewether. — No  sufficient  evidence  has 
been  produced  of  the  authenticity  of  the  poll  books. 
They  do  not  come  out  of  the  proper  custody.  The  68th 
section  of  the  Reform  Act  provides  that  they  shall  be  de- 
fivered  at  the  close  of  the  poll  to  the  returning  officer^  in 
whose  custody  they  are  supposed  to  remain,  as  the  officer 
endtled  to  their  custody  at  common  law,  there  being  no 
express  provision  for  their  further  custody.  Here  they 
were  delivered  by  the  returning  officer  to  the  town  clerk, 
who  has  no  legal  title  to  their  custody ;  and  no  evidence 
is  offered  of  the  manner  in  which  they  were  kept  from  the 
29th  June,  the  day  when  they  were  delivered  to  the  town 
deil,  to  the  3d  July,  when  they  were  delivered  by  him  to 
his  clerk.  Walker.  And  there  has  been  a  want  of  due 
diBgence  in  procuring  such  evidence.  For  it  appears  that 
the  petitioner's  agent  was  informed  of  Blandy*s  inten- 
tion of  going  abroad  at  least  a  week  before  his  departure; 
and  no  application  respecting  the  poll  books  was  made 
to  him,  nor  to  the  deputy  town  clerk  till  a  few  days  ago. 
Even  if  the  evidence  of  Blandy  could  not  be  obtained 
(which  however  is  not  quite  clear),  yet  there  are  surely 
other  persons  who  might  have  been  called  to  account  for 
the  care  and  custody  of  the  poll  books  during  that  inter- 
val of  time.    Wherever  the  poll  books  have  been  out  of 

the  proper  legal  custody,  as  is  the  case  here,  the  most 
satisfactory  proof  of  their  having  been  carefully  kept,  is 

££2 
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1842.  always  required*  The  case  of  2d  Mamigawten/ (\)  is 
a  clear  and  distinct  authority,  that  when  they  have  passed 
into  other  hands  than  thc^e  of  the  legal  custos,  their 
authenticity  and  unaltered  condition  must  be  strictly 
proved.  And  in  the  Newry  case  {2),  this  strictness  of 
proof  was  not  dispensed  with,  although  the  retunung 
ofBceri  whose  evidence  was  required,  was  prevented  by 
sudden  iUness  from  attending.  And  in  both  those  cases, 
the  object  in  view  was  not  to  support  a  scrutiny,  but  only 
to  prove  the  election  and  return. 

Mr.  Cockbum. — ^Tbis  is  an  attempt,  under  cover  of  an 
objection  purely  technical,  and  independent  of  die  merits 
of  the  case,  to  prevent  the  petition  from  being  taken  into 
consideration.     The  production  of  the  poll  books  is  not 
even  necessary  to  support  our  case;    as  the  writ  and 
return,  proving  that  the  sitting  member  was  returned,  is 
sufficient  to  let  in  evidence  that  the  return  was  procured 
by  corrupt  and  illegal  means.    But,  assuming  that  in  com- 
pliance with  the  general  practice,  the  poll  books  must  in 
all  cases  be  proved  in  the  first  instance,  the  sufficiency  of 
the  proof  of  their  custody  is  a  ground,  on  which  it  has 
not  of  late  years  been  so  common  to  raise  objections,  as  it 
formerly  was  ;  and  with  respect  to  which,  the  Committees 
have  adopted  a  less  strict  as  well  as  more  uniform  raie. 
''By  the  modem  decisions,"  says  Mr.  Rogers (3),  'Mt 
would  seem  that  Committees  have  been  satisfied  if  the 
custody  of  the  poU  books  is  substantially  accounted  for, 
although  for  a  time  they  may  have  been  out  of  the  pos- 
session and  control  of  the  officer  whom  the  law  considers 
as  the  proper  depositary."     In  the  Reform  Act  there  is 
no  provision  for  the  custody  of  the  poll  books  after  the 
declaration  of  the  poll ;  and  though  they  are  supposed  to 
remain  with  him  as  the  proper  custos,  being  the  last  per- 

(1)  P.  &  K.  467.  (3)  On  Election  Committees,  152. 

(2)  F.  &  F.  577. 
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n  into  whose  hands  tbey  come  for  that  purpose,  yet,  if     1842. 

ey  have  been  out  of  his  possession,  and  it  is  satisfactorily 

own  where  and  how  they  have  been  kept  in  the  mean- 

ae,  so  as  to  obviate  any  suspicion  of  alterations,  they 

Lve  been  held,  according  to  the  reasonable  latitude  re- 

ntly  allowed  by  Committees  in  this  matter,  to  be  suffi- 

mily  authenticated,  though  they  do  not  come  immedi- 

sly  from  the  custody  of  the  returning  officer.    This  more 

leral  rule  was  followed  in  particular  in  the  New  Windsor 

se  (1),  where  the  poll  books  were  received  from  the  cus- 

dy  of  the  town  clerk,  to  whom,  as  here,  they  had  been 

tlivered  at  the  close  of  the  poll,  though  the  returning 

Seer  was  not  called,  as  he  is  here,  to  authenticate  them. 

was  also  followed  in  the  Monmouth  case  (2),  where  the 

turning  officer  of  Monmouth  produced  the  poll  books  of 

e  contributory  boroughs  of  Usk  and  Newport,  though 

ey  were  not  identified  by  the  returning  officers  of  the 

:ter  places.    In  the  2nd  Montgomery  case  (3),  which 

18  been  cited  on  the  other  side,  neither  was  the  town 

erk  called,  in  whose  custody  they  had  been  since  the 

ection,  nor  any  one  else  who  could  prove  the  manner  in 

hich  they  had  been  kept ;  nor  does  it  appear  that  the 

etuming  officer  who  produced  them,  gave  any  evidence 

f  their  unaltered  condition.     Of  the  Newry  case  (4),  it 

night  be  sufficient  to  observe  that  the  Committee  disre- 

;arded  one  of  the  most  reasonable  excuses  that  could 

possibly  be  offered  for  the  non-attendance  of  a  witness ; 

)Qt  in  point  of  fact,  there  was  not  a  tittle  of  evidence 

{iven  of  the  authenticity  of  the  poll  books.    But  in  the 

present  case,  can  there,  upon  the  evidence  produced,  be 

iny  reasonable  doubt  that  these  are  the  books  used  at  the 

^U,  and  in  an  unaltered  state  ?     First  of  all,  one  of  the 

H>11  clerks  proves  one  of  the  books  to  be  the  same,  and  in 

(1)  K.  &  O.  160.  (3)  P.  &  K.  467. 

(2)  K.  &  O.  410.  (4)  F.  &  F.  577. 
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184^.  the  same  state  as  that  made  at  the  poll,  and  delivered  to 
the  returning  officer,  thus  affording  a  strong  presumpdoQ 
in  favour  of  the  rest.  Then,  we  have  the  evidence  of  the 
returning  officer  to  the  identity  of  the  books  with  those 
from  which  he  cast  up  the  poll,  and  which  he  delivered  to 
the  town  clerk.  And  lastly  the  clerk  to  whom  they  were 
delivered  by  the  town  clerk,  and  in  whose  care  they  haic 
been  ever  since,  gives  a  satisfactory  account  of  them 
during  that  time.  The  chain  of  evidence  with  regard  to 
their  custody  is  complete,  except  only  for  the  few  dsji 
from  the  29th  June  to  the  3d  July;  and  are  we  to  suppoae 
that  the  town  clerk,  in  whose  hands  they  then  were,  has 
abused  the  confidence  the  law  reposes  in  him?  This, to 
say  the  least  of  it,  is  a  very  strong  prim&  facie  case  of  the 
authenticity  of  the  poll  books.  And  how  is  it  met  on  the 
other  side?  By  alleging  that  there  has  been  negtigenoe 
in  not  procuring  such  proof  as  ought  and  might  hafe 
been  obtained.  But,in  the  first  place,  we  were  not  bound 
to  know  that  they  were  in  the  possession  of  the  town 
clerk.  The  returning  officer  is  the  proper  officer  to  bafe 
the  custody  of  the  poll  books,  and  consequently  to  pro- 
duce them.  As  such  he  was  served  by  the  petitioner 
with  a  warrant  to  produce  them.  If  they  were  not  in  his 
hands,  he  should  have  given  us  information  respecting 
their  actual  custody;  and  the  petitioner  ought  not  to 
suffer  because  he  has  improperly  delivered  them  to  the 
town  clerk.  In  the  absence  of  the  town  clerk,  who  has 
been  abroad  since  the  11th  March,  and  who  is  beyond  our 
reach,  we  have  done  all  that  can  be  required  of  us  m 
summoning  his  deputy.  And  the  proof  of  the  autbentir 
city  afforded  by  the  evidence  of  these  witnesses,  if  not 
conclusive,  is  at  any  rate  adequate  for  the  purpose,  the 
only  one  at  present  in  view,  of  showing  who  are  the  can- 
didates ;  and  sufficient  in  a  case  like  this,  not  involving  » 


RBADINO.  4S1 

rotiny,  where  alterations  or  erasures  in  the  poll  books     184@. 

ght  materially  affect  the  inquiry. 

Mr.  Seijt.  MerewetheTf  in  reply. — It  is  not  sufficient  for 

le  party  establishing  the  poll  books  in  evidencei  to  rest 

)eir  proof  upon  a  mere  presumption  of  their  authenticity, 

or,  after  making  out  a  prim&  facie  case  of  their  identity, 

)  throw  upon  the  other  side  the  onus  of  showing  that 

bey  have  been  fraudulently  or  coUusively  altered.    They 

mat  either  be  shown,  by  positive  proof,  to  come  out  of 

be  proper  custody,  or  if  they  do  not,  they  must  be  satis- 

letorily  traced  through  all  the  hands  into  which  they  may 

ave  passed.     In  this  case,  neither  the  mayor  nor  the 

eputy  town  clerk,  the  only  responsible  officers  who  are 

iDed,  can  speak  to  the  manner  in  which  they  have  been 

ept    And  the  evidence  of  the  town  clerk,  in  whose  cus- 

dy  they  have  been,  might  have  been  procured,  if  due 

iiigeoce  had  been  used ;  or  the  House  might  have  been 

pplied  to  for  time,  till  it  should  be  obtainable;  or  all 

le  poll  books  might  have  been  proved  in   the  same 

lanner  as  one  has  been  proved,  by  the  evidence  of  the 

oil  clerks.    The  cases  that  have  been  cited  on  the  other 

de  are  distinguishable  on  clear  grounds  from  the  pre- 

mt  case.     In  the  New  Windsor  ca8e{\\  the  town  clerk 

eposed  that  he  had  himself  kept  the  poll  books  carefully 

?er  since  they  had  been  delivered  to  him  by  the  return- 

3g  officer  at  the  close  of  the  poll.    In  the  Monmouth 

^e{^\  the  point  really  decided  was  not  relative  to  the 

iQthenticity  of  the  poll  books,  but  that  the  production  of 

be  poll  books  of  the  contributory  boroughs  in  Wales,  by 

he  returning  officer  of  the  principal  borough,  was  suffi- 

^nt,  without  the  evidence  of  the  returning  officers  of  the 

^tributory  boroughs.    The  imputation  endeavoured  to 

^  cast  upon  the  Newry  Committee  is  undeserved,  as  all 

^r  determined  was,  that  the  authenticity  of  the  poll 

(1)  K.  &  O.  150.  (2)  Ibid,  410. 
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1842.  book  was  not  at  present  soflkiently  proved;  thoSyin effect, 
offering  an  adjournment  till  the  proof  coold  be  rendered 
complete.  And  in  the  Newry  cas€{\\  the  argument  that 
the  poll  books  were  not  wanted  for  the  purpose  of  a  8cni- 
tiny,  but  merely  to  prove  the  election,  was  expressly  taken 
and  OTemiled.  And  the  truth  is,  that  in  such  a  case  as 
this,  the  entries  in  the  books  may  be  of  the  greatest  im- 
portance, in  showing  for  whom  a  particular  voter  polled. 

Mr.  Rickford,  the  mayor,  being  recalled  and  examined 
by  the  Chairman.,  stoted  that  he  had  delivered  the  poll 
books  to  the  town  clerk,  because  an  impression  had  pre- 
vailed that  that  officer  was  intrusted  with  the  custody  of 
all  public  documents  belonging  to  the  town ;  and  it  had 
been  the  practice  in  Reading  to  deliver  the  poll  books  to 
the  town  clerk. 

The  Committee,  after  deliberation,  resolved,  ''That  the 
poll  books  were  sufficiently  proved." 

An  enone-  It  appeared  from  the  poll  books  that  the  polling  to(JL 
S^fii^Uie  P'^^®  ^^  ^^^  ^^^  ^^  •'""® '  ^^^  ^"  ^^®  petition  it  was 
KJ^S^of^  stated,  that  the  poll  was  taken  on  the  2^d  June. 
ihc  rooDth  Mr.Serjt.3/eretre/Aer. — This  is  a  variance  that  renders 
the  elecdoD  it  impossible  for  the  petitioner  to  proceed  with  his  case, 
d^noi^'  ^'^  "S*^'  ^^  ^^  heard  as  a  petitioner  depends  upon  the 
vitiate  the  fact  of  his  havin£r  been  a  candidate  at  the  election,  h 
the  petition  he  alleges  himself  to  have  been  a  candidate 
at  an  election  which  took  place  on  the  ^d  June;  but 
from  the  poll  book  produced  in  evidence,  it  appears  that 
the  election  actually  took  place  on  the  ^th  June.  Nor 
is  it  possible  to  reconcile  the  discrepancy.  Which  then 
of  the  two  documents,  the  poll  or  the  petition,  is  to  be  set 
at  nought?  The  petitioner  is  bound  by  his  own  allega- 
tion in  his  petition.  And  the  poll  book,  which  is  the  onfy 
and  conclusive  evidence  of  its  contents,  cannot  be  con- 
tradicted by  parol  evidence.     Will  then  the  Committee 

(1)  F.&F.  677. 
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take  upon  themselves  to  strike  the  allegation  out  of  the     184@. 
petition,  to  alter  that  document  which  is  the  very  foundar 
don  of  all  their  proceedings?    Though  such  a  variance 
might  not  be  material  in  matters  of  contract  merely,  yet 
when  the  result  of  the  inquiry  may  be  to  affect  a  party 
with  penalties,  it  forms  an  adequate  ground  of  objection. 
In  an  action  for  bribery  at  the  election,  if  the  day  proved 
m  evidence  as  the  day  of  the  election  turned  out  to  be  a 
Afferent  day  from  that  stated  in  the  pleadings,  this  would 
be  a  variance  fatal  to  the  case ;  as  it  would  likewise  in 
proceedings  against  a  witness  for  perjury  in  giving  evi- 
dence before  this  Committee,  the  petition  being  produced, 
which  states  the  polling  to  have  been  on  the  22d  June,  and 
then  the  poll  books,  from  which  it  would  appear  that  it 
really  took  place  on  the  29th  June.      And  there  are 
seyeral  matters  connected  with  the  election  itself,  with  re- 
gard to  which,  it  is  of  the  utmost  importance  that  the  day 
on  which  it  was  held  should  be  exactly  ascertained.    It  is 
essential  that  the  election  should  be  held  within  a  certain 
number  of  days  after  the  receipt  of  the  writ  or  precept; 
that  the  petition  should  be   presented  within  the    pre- 
scribed period  after  the  return.    And  the  employments 
"for  the  purpose  of  the  election,"  which  disqualify  a 
▼oter,  under  the  7  &  8  Geo.  IV.  c.  37,  must  have  been 
^ployments  within  six  months  previous,  or  fourteen  days 
after  the  election.    And  with  immediate  reference  to  the 
present  proceedings,  the  day  of  the  election  constitutes  the 
identity  of  the  election  to  which  the  petition  relates,  and 
the  material  fact  on  which  the  petitioner's  case,  and  your 
own  jurisdiction  depends. 

The  Committee,  without  hearing  the  counsel  for  the 
petitioner,  determined  that  they  would  proceed  with  the 
case. 

A  witness  was  then  examined  in  support  of  the  charge 
of  bribery,  and  on  Monday,  the  2d  of  May,  the  petition 
^as  abandoned. 
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J84^*  After  the  adjournment  of  the  Committee  on  the  first 
The  Chair-  ^^Y*  ^^^  Chairman  being  applied  to  for  a  summons  for  the 
iMM^Mm-  purpose  of  procuring  the  attendance  of  Mr.  Blandy's 
monsfortbe  clerk  with  the  poll  books,  expressed  a  doubt  whether^ 
of  witnesses.  Under  the  74th  section  of  the  4  &  5  Vict.  c.  58^  he  could 
thecSmmit!  ^^^"^  ^  summons  during  the  adjournment  of  the  Com- 
^ssitting,  mittee.  And  the  next  day  the  Chairman  requested  that 
the  agents,  if  they  required  summonses,  would  apply  for 
them  before  the  adjournment  of  the  Committee. 


(     425    ) 


CASE    XIV. 

PENRYN  AND  FALMOUTH. 


The  Committee  was  appointed  on  the  28th  of  April,     184@. 
\  and  consisted  of  the  following  gentlemen  : 


Charles  Wood,  Esq.  M.  P.  for  Halifax.— (Chairman.) 
John  Hardy,  Esq.  M.P.  for  Bradford. 
Charles  Wflliam  Packe,  Esq.  M.  P.  for  South  Leicestershire. 
Charles  Lenox  Cumming  Bruce,  Esq.  M.P.  for  Elgin  and  Nairn. 
George  Poulett  Scrope,  Esq.  M.P.  for  Stroud. 
William  Busfield,  Esq.  M.P.  for  Bradford. 
Hon.  Robert  Oiway  Cave,  M.P.  for  Tipperary. 

Petitioner — An  Elector. 

Sitting  Member  petitioned  against  —  Captain  James  Hanway 

Plumridgc,  R.N. 

Counsel  for  the  Petitioner— Mr,  Seijt  Wrangham,  Mr.  Waddington, 

and  Hon.  J.  Talbot. 

Agenti — Messrs.  Annesley  and  Beach. 

^nit/  for  Captain  Plumridge— Mr.  Austin,  Q.C.,  Mr.  Cockbum,  Q.C. 

and  Mr.  Kinglake. 

Agent — Mr.  Coppock. 


The  petition  stated,  that  at  the  last  election  of  members  Petition. 
^  serve  in  this  present  parliament  for  the  borough  of 
*  cnryn  and  Falmouthi  Captain  James  Hanway  Plumridge 
^as  one  of  the  candidates,  and  at  the  close  of  the  poll  was 
declared  by  the  returning  officer  to  have  been  duly 
elected,  and  was  accordingly  returned  as  one  of  the  niem- 
Wrs  for  the  said  borough. 
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1842.         That,  shortly  after  the  said  election,  and  before  the 
That  upon  '  ^^V  named  in  the  writ  of  summons  for  the  meeting  of  the 
onwocT^  *^^^  parliament,  upon  the  written  request  to  that  eflFectof 
ton,  pur-      two  registered  electors  of  the  said  borough,  having  a  right 
&  2  Vict     to  vote  at  the  said  election,  the  said  Captain  Plumridge 
Plumridg?'  P"*  ^">  roade,  signed,  and  delivered  a  certain  paper  writ- 
madeade-   jng,  purporting  to  be  a  declaration  of  the  nature  and  dc- 
the  nature     scription  of  his  qualification  in  respect  of  property,  to  be 
tion  ofbis^  elected  as  a  member  of  ihe  House,  under  a  certain  statute 
3on-butth  t  P®^®®^  ^"  the  first  and  second  years  of  the  reign  of  her 
such  decla-   present  Majesty,  intituled,  *'  An  Act  to  amend  the  Laws 
insufficient,  relating  to  the  Qualification  of  Members  to  serve  in  Fa^ 
edIoTneg-  ^^^™®"t  >"  *"d  'hat  the  said  declaration  was  in  many  re- 
ject and  re-  spects  vague,  insufficient,  and  invalid,  and  of  none  effect, 

lusal  to  ^  •      A 

make  the  and  amounted,  in  truth  and  in  fact,  to  a  neglect  and  re- 
required*^"  fusal  to  make  the  declaration  required  by  the  aforesaid 
elwUon^wil  Statute,  and  that  the  election  of  the  said  Captain  Plum- 
consequent-  ridge  for  the  said  borough  was  consequently  void. 
Tharca  t  That  the  said  Captain  Plumridge  not  being  at  the  time 
Plumridge    of  the  said  election  the  eldest  son  or  heir-apparent  of  any 

wasnotduly  i      -i     /•         t.  n  i»/»   j  l 

qualified,      peer  or  lord  of  parliament,  nor  of  any  person  qualmed  oy 
iion*conse-^   law  to  serve  as  a  knight  of  the  shire,  was  not  then  pos- 
quentlyvoid.  sessed  of  property  required  by  law  to  render  him  capable 
of  being  elected  as  a  member  of  the  House  of  Commons 
for  the  said  borough,  that  is  to  say,  that  he  the  said  Cap- 
tain Plumridge  was  not,  at  the  time  of  the  said  election, 
seised,  &c.  (following  the  words  of  the  2d  section  of  the 
l&2Vict.  c.  48,  applicable  to  qualifications  for  boroughs), 
and  that  his  said  election  and  return  as  such  member  was 
consequently  void. 
Change  of         Xhe  petition  then  alleged,  that  Captain  Plumridge,  by 
treating       himself,  his    agents,  friends,  managers,  committee*inen} 
ti^*°Plum^  and  partisans,  was  guilty  of  bribery  and  treating  at  the 

agents,  &c.       And  prayed  that  Captain  Plumridge  might  be  declared 
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not  duly  elected,  and  ought  not  to  have  been  returned ;      184^. 
but  that  his  election  and   return  vrere  wholly  null  and 
void,  and  that  a  new  writ  might  be  issued,  &c. 

The  petition  being  read,  the  Committee  came  to  the    April  79. 
following  resolutions : — 

I.  That  the  counsel  will  not  be  allowed  to  go  into  any 
matter  not  referred  to  in  their  opening  statement,  without 
special  application  to  the  Committee  for  permission  to  do 

80. 

S.  That  the  counsel  for  the  petition  state  the  names 
of  the  electors  bribed,  and  of  the  persons  who  gave  the 
bribes.  This  resolution  was  in  the  same  form  as  the 
Becond  preliminary  resolution  in  the  Southampton  caseij), 
(mitting,  however,  so  much  as  relates  to  treating. 

3.  That  the  Committee  will  permit  the  counsel  for  the 
petition  to  adduce  evidence  of  treating,  without  stating 
the  names  of  the  electors  said  to  have  been  treated ;  but 
that  they  will  expect  proof  to  be  given  that  some  of  the 
persons  so  treated  were  electors. 

Mr.  Serjt.  WrangAam  opened  the  case  on   the  part  Argamene, 
t)f  the  petitioner.— By  the  1  &  2  Vict.  c.  48,  s.  3,  every  fagUwss 
candidate  in  whose  case  a  property  qualification  is  ne-  an**  »ncer- 
oenary  to  render  him  elegible  to  be  elected  a  member  tbedeclara- 
of  the  House  of  Commons,  is  required  to  make  a  declara-  by  Captain 
tbn  at  the  election,  or  before  the  return  of  the  writ,  of  J^/bUq^fJi. 
the  nature  of  such  qualification,  upon  the  reasonable  re-  ficatioo, 

rw^t      n  n  amounted 

^nest  of  any  candidate,  or  any  two  electors.    The  form  of  to  a  wilful 
the  declaration  is  given  in  the  body  of  the  act;  and  great  ^fuaal  on 
particularity  is  to  be  observed  in  the  description  to  be  ^»»  P*^  ^^ 
given  of  the  property  which  confers  the  qualification,  declaration 
The  statute  also  enacts,  that  if  the  candidate,  or  member,  the  statute, 
^hen  requested  in  the  manner  prescribed,  wilfully  refuses 
^  neglects  to  make  such  declaration,  his  election  shall  be 
^oid. 

(1)  Ant$,  p.  376. 
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1842.  After  the  electkm,  and  before  the  return  of  the  writ, 
Captun  Plumridge,  upon  the  request  of  two  electon, 
made  pursuant  to  the  sUtute,  subscribed  the  followmg  d^ 
cUuation  respecting  bis  qualification : — 

'^  I,  James  Han  way  Plumridge,  of,  &c.»do  solemnly  ind 
sincerely  declare  that  I  am,  to  the  best  of  my  knowledge 
and  belief,  duly  qualified  to  be  elected  a  member  of  die 
House  of  Commons,  according  to  the  true  intent  and 
meaning  of  the  act  passed  in  the  second  year  of  the  leigB 
of  Queen  Victoria,  intituled,  *  An  Act  to  amend  the  Laws 
relating  to  the  Qualification  of  Members  to  serre  in  Par- 
liament,' and  that  my  qualification  to  be  so  elected  doA 
arise  out  of  lands  and  tenements,  and  out  of  penooal 
estate  and  effects  hereunder  set  forth,  that  is  to  say,  aa 
annuity  or  clear  yearly  rent-charge  for  and  during  Ae 
term  of  my  natural  life,  charged  upon  and  issuing  from 
freehold  and  copyhold  estates,  situate  in  the  parishes  of 
Budock  and  Falmouth,  in  the  county  of  Cornwall ;  Aho 
from  a  leasehold  estate  in  the  parish  of  Saint  Geoige, 
Hanover  Square,  in  the  county  of  Middlesex,  for  a  tcnn 
originally  created  for  ninety-nine  years,  and  which  said 
leasehold  estate  is  now  vested  in  me,  and  of  which  tern 
more  than  thirteen  years  are  now  unexpired ;  and  abo 
from  stock  in  the  public  funds  of  Great  Britain,  stancHof 
in  my  own  name.     Dated  this  17th  day  of  July,  1841." 

The  object  of  the  declaration  required  by  the  statute 
is,  obviously,  to  give  the  information  necessary  for  a  doe 
investigation  of  the  candidate's  or  member's  qualificatioB, 
in  order  to  prevent  the  election  of  disqualified  persona. 
Unless  the  declaration  discloses  circumstances  suffioent 
to  form  the  foundation  of  a  complete  inquiry  it  is  defec- 
tive; and  if  it  is  defective  it  is  a  nullity,  as  it  defeats  the 
intention  of  the  legislature.  The  giving  such  informatioii, 
therefore,  is  the  true  criterion  of  the  sufficiency  of  the 
declaration.     And  the  completeness  of  such  information 
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the  declaratioD  is  8o  much  the  more  necessary,  as  that  I84S. 
lament  is  the  only  source  from  which  electors  or  per- 
8  interested  in  the  member  being  duly  qualified,  can 
ive  any  intelligence  respecting  such  qualification.  Until 
ently,  there  was  another  clue  to  the  particulars  and 
Hiuacy  of  the  qualification,  which  the  candidate  or 
mber  declared  at  the  poll^  or  before  the  return  of  the 
[t^  he  possessed.  By  a  standing  order  of  the  House  of 
mmons,  of  the  S3d  November,  1717,  a  member  peti- 
aed  against  on  the  ground  of  want  of  qualification,  was 
laired  to  give  to  the  clerk  of  the  House,  within  a  fort- 
rbt  after  the  presentation  of  the  petition,  a  rental  or 
rticular  of  the  property  by  which  he  was  qualified ;  and 
he  had  not  been  in  possession  three  years  before  the 
iCtion,  he  was  to  state  from  what  person,  or  by  what 
nveyance  or  act  of  law,  he  acquired  it,  the  consideration 
id,  and  the  names  and  places  of  abode  of  the  witnesses 
the  conveyance  and  payment.  In  case,  therefore,  of  a 
rputed  qualification,  the  member  was  obliged  to  furnish 
brmation  of  an  extremely  accurate  description,  by  which 
I  qualification  could  be  immediately  tested  (1).  This 
mding  order  continued  in  force,  and  to  be  acted  upon, 
itil  the  passing  of  the  recent  statute,  when,  its  terms  not 
plying  to  the  new  quahfication,  it  was  rescinded.  By 
cident  or  design  no  fresh  standing  order  was  made  in 
i  place ;  although  it  was  revoked  for  the  express  purpose 
a  standing  order  of  a  similar  kind,  but  corresponding 
th  the  new  qualification,  being  passed.  Accordingly, 
«  only  indication  now  furnished  by  a  member  or  candi- 
itei  of  the  particulars  of  his  qualification,  is  the  declara- 
m  he  b  obliged  to  give  under  the  statute;  which  renders 
of  most  essential  importance  that  the  terms  of  such 
tflaration  should  be  full,  precise  and  certain,  and  point- 
g  out  at  once  the  means  of  prosecuting  inquiry.     More- 

(1)  See  the  Ihver  cate,  P.  &  K.  412. 


430  ELECTION  CASES. 

1813.     over,  under  the  statute  of  9  Ann.  c.  5,  to  which  the  re- 
pealed standing  order  was  supplementary,  great  accuracy 
in  specifying  the  particulars  of  qualification  was  necessary, 
although  the  property  from  which  the  qualification  arose 
was  then  of  one  uniform  description.     By  the  new  statute, 
▼arious  kinds  of  property  confer  a  qualification;  and  a 
candidate  is  expressly  enabled  to  make  up  a  qualificadou 
by  adding  together  property  of  several  descriptions.    If, 
therefore,  precision   and  accuracy  were  requisite,  uoder 
the  repealed  standing  order,  they  are  much  more  necessary 
in  the  declaration  required  by  the  recent  act ;  for  inquiiy 
may  now  have  to  extend  in  various  directions  and  attended 
with  corresponding  difficulty.     Now  the  declaration  made 
by  Captain  Plumridge,  though  it  apparently  complies  widi 
the  requisitions  of  the  statute,  was,  it  is  contended,  oo 
account  of  its  intentional  vagueness  and  uncertainty,  a 
wilful  refusal  or  negligence  on  his  part  within  the  meaning 
of  the  act,  to  make  the  declaration  demanded  by  the 
electors,  and  his  election  is  consequently  void.     1st.  The 
declaration  does  not  show  what  portion  of  the  300/.  per 
annum,  derived  from  the  whole  of  the  property  mentioned, 
arises  from  the  freehold  and  copyhold  property,  the  lease- 
hold property,  or  the  funded  property.     By  not  specifying 
the  value  of  each  kind  of  property  in  which  he  claims 
an  interest,  he  withholds  one  great  means  of  tracing  it 
2.  The  rent  charge  is  stated  to  issue  from  freehold  and 
copyhold  estates,  without  the  proportions  being  given; 
and  those  estates  are  declared  to  be  in  different  parishes, 
without  its  being  pointed  out  in  which  parish  the  freehold 
estate  k  situate,  and  in  which  the  copyhold.    3.  The 
leasehold  estate  is  stated  to  be  in  St.  George's,  Hanover 
Square,  tlie  largest  parish  of  the  metropolis,  containing 
nearly  a  quarter  of  a  million  of  inhabitants,  without  any 
part  or  street  of  the  parish  being  in  any  way  pointed  out; 
faving  it  impossible  for  its  situation  to  be  discovered. 
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4.  The  particular  stock  in  the  public  funds  is  not  men-  1844. 
tioned,  nor  its  amount;  and  without  both  these  particulars 
it  18  impossible  to  discover  whether  Captain  Plumridge 
poasesses  the  funded  property  which  he  makes  a  part  of 
his  qualiBcation.  The  stock  being  unknown,  it  is  impos- 
sible for  the  petitioner  to  determine  what  officer  connected 
with  the  public  debt  should  be  summoned  before  the 
Committee;  and  the  Bank  of  England,  upon  principle, 
withholds  all  information.  The  vagueness  and  uncertainty 
therefore  of  the  declaration,  and  their  effect  in  preventing 
inquiry,  are  manifest;  and  as  they  pervade  every  part  of  it 
relating  to  the  property  from  which  the  qualification  was 
pretended  to  arise,  and  respecting  which  the  electors  were 
entitled  to  the  fullest  information,  the  object  of  the  method 
m  which  the  declaration  is  drawn  cannot  be  mistaken. 
And  as  that  object  was  to  mislead  or  to  obstruct  inquiry,  it 
amounted  in  law  to  a  wilful  refusal  or  neglect  by  Captain 
Plumridge,  to  make  the  declaration  demanded  of  him  by 
the  two  electors  under  the  statute. 

It  was  then  further  opened  on  the  part  of  the  petitioner, 
that  Captain  Plumridge  had  not  a  sufficient  qualification 
acoorduig  to  the  statute,  to  serve  in  parliament;  and  it 
was  argued  that,  if  the  declaration  made  by  him  of  the 
nature  of  his  qualification,  were  holden  to  be  valid  and 
sufficient,  then  the  repeal  of  the  standing  order  of  1717, 
operated  to  cast  the  burthen  of  proof  upon  him,  and  to 
relieve  the  petitioner  from  showing,  in  the  first  instance, 
diat  he  was  not  qualified  (1). 

Treating  and  bribery  by  Captain  Plumridge  person- 
aDy,  and  his  agents  and  friends,  were  then  opened.  Mr. 
Seijt.  Wrangham^  after  detailing  several  cases  of  bribery, 
staled  that  on  the  evening  before  the  day  of  election, 

(1)  This  argument  is  reported  in  the  opening  of  the  petitioner*!  case  before 
Iks  HtueutU'Undtr-lAfVM  Committee,  poit,  p.  438. 

VOL.  I.— B.  A.  B.  C.  F  F 
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184S.  Captain  Plutnridge  was  at  the  top  of  Traro  Lane,  in 
Peniyn,  canvassing  with  some  of  his  friends  and  partisan, 
and  that  several  persons,  amongst  others,  voters,  vrere 
present.  That  on  this  occasion  Captun  nomridge  de- 
clared, without  addressing  any  particular  person,  tbt 
**  he  would  walk  as  many  miles  as  others — ^perhaps  a  wik 
or  two  farther." 
Where  the        Mr.  Kinglake,  having  required  to  be  furnished  with  the 

petitioDer  Id  o  '  o       t  ^ 

&  openbg  names  of  the  persons  to  whom  this  declaration  was  made, 
^u^em!  which  was  refused,  contended  that  the  disclosure  of  dieir 
^[^***       names  was  necessary  at  this  stage  of  the  proceedings  fci 
fore  the  eiec-  the  protection  of  the  sitting  member,  if  the  other  side 
ntion,  iiidi'  intended  to  use  the  declaration  as  evidence  of  bribery 
intenSon^to   ^*™^  ^^'  This  occurrence,  if  intended  to  be  used  in  the 
resort  to  cor-  way  suggested,  comes  within  both  the  spirit  and  tiiewoidi 
tices,butDot  of  the  resolution  of  the  Committee.    As  this  declaratioo  ii 
toasp^c  opened  as  part  of  the  petitioner's  case,  he  of  coune ii 
bery.  or"*    Prepared  with  the  necessary  proof;  and  he  must  be  sWe, 
attempt  to     therefore,  to  state  the  names  of  the  persons  to  whom  the 
Committee    declaration  was  addressed.     Unless  this  is  done.  Captain 
recttbepeti-  P'^niridge  will  have  no  opportunity  of  producing  evidence 
d^Vh*****"  *^  contradict  that  given  on  the  other  side.     If  the  deda- 
names  of  the  ration  IS  made  use  of  only  as  showing  general  comiptioo 
whom  the     ^^  ^^^  election,  yet  as  it  involves  Captain  Plumridge  pe^ 
w  mde.^    ^^"^"y  '"  such  corruption,  and  consequently  affects  his 
seat,  the  reasons  are  quite  as  cogent  for  his  knowing  the 
names  of  the  persons  to  whom  it  is  alleged  it  was  ad- 
dressed, as  if  it  were  used  as  a  specific  act  of  bribery  or 
attempt  to  bribe.     In  any  case,  therefore,  tiie  opening  of 
this  transaction  is  insufficient  to  let  in  evidence  upon  it 
subsequently. 

Mr.  Serjt.  Wrangham.— Until  the  witnesses  are  exa- 
mined, it  is  impossible  to  say  what  the  declaration  in  ques- 
tion amounted  to.  It  might  be  bribery  of  specific  persons, 
or  it  might  be  a  part  of  the  general  corruption.    The 
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eddoner  at  present  does  not  rely  on  it  as  a  case  of  bribery ,  I M2. 
r  as  evidence  of  uny  such  case,  but  only  as  indicative  of 
le  general  mode  of  conducting  the  election.  It  is  the 
ime  case  as  a  speech  made  by  a  candidate  from  the  win- 
^w  of  his  committee  room  to  the  people  in  the  market 
iacej  in  which  case  evidence  could  be  given  before  the 
ammittee  of  the  speech,  although  it  might  be  impossible 
»  prove  the  particular  persons  for  whom  particular  parts 
r  it  were  intended.  The  speech  in  that  case,  as  the 
edaradon  in  this,  is  nothing  more  than  an  intimation  of 
le  course  intended  to  be  pursued  to  gain  the  election, 
od  at  present  the  declaration  in  question  is  opened  with 
o  other  view. 

After  deliberation,  the  Committee  resolved  that,  if  the 
adaradon  were  used  as  an  offer  of  a  bribe  then  and  there 
lade,  the  names  of  the  persons  to  whom  it  was  made  must 
le  given* 

Mr.  Serjt.  Wrangham.^The  declaration  is  opened  as 
.  general  declaration  made  by  Captain  Plumridge,  and 
tot  as  an  offer  of  a  bribe. 

The  charge  of  bribery  was  then  proceeded  with,  and  ^^J^^^^ 
D  support  of  it  several  witnesses  were  examined,  amongst  ^^y  3* 
ithers  one  Thomas  Williams,  to  prove  an  act  of  bribery  ^^^^^ 
ij  Captain  Plumridge  and  one  of  his  partisans.     Upon  support  of 

.        .  ,  .  .-ill  YTTMit         the  petition, 

xosi-ezamination,  the  witness  said  he  knew  one  W liliam  declined  on 
Williams,  but  declined  to  answer  the  question  whether  mination  to 
Williams  gave  him  6/.  at  the  election.     He  was  then  f^yj^hether 

^  he  bad  ra- 

llied whether  Williams  did  not  give  him  6/.  at  the  ceived  mo- 
lection  to  vote  for  Mr.  Owynne?(l)  which  he  declined  certain  per- 

son,  to  vote 
(1)  The  candidates  were,  on  the  Conservative  side,  Mr.  Gwynne  and  the  ^^^  <"^  of 
0Ukmr,  tod  on  tiM  liberal  side.  Captain  Plamridge.    Mr.  Gwynne  was  re-  ^^^^^^^^q* 
Bratd  with  Captain  Plumridge.  the  gJound 

that  he 
Bigbt  criminate  himaelf,  the  Committee  allowed  him  to  be  asked  what  that  person  was,  and 
rhat  bis  politics  were,  though  such  question  vras  objected  to  as  being  irrelevant,  and  tending 
insctfy  to  rscnmiiMition» 

FFg 
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1842.  answering,  on  the  ground  that  the  answer  might  criminate 
him.  The  question  was  also  objected  to  by  the  peti- 
tioner's counsel,  as  an  attempt  on  the  part  of  the  sitting 
member  to  recriminate ;  but  the  objection  was  withdrawn 
on  its  being  stated  that  the  question  was  put  for  the  sole 
purpose  of  discrediting  the  witness.  The  witness  wis 
then  asked, ''  What  is  Mr.  Williams  ?"  and  agab, ''  Whe- 
ther Mr.  Williams  was  on  the  Tory  side  or  the  Whig!" 

Mr.  Serjt.  Wrangham  objected  to  these  questions  being 
put,  as  it  was  evident  that  the  object  was  not  to  discredit 
the  witness,  but  to  recriminate,  by  proving  acts  of  bribefj 
at  the  election  on  the  Conservative  side.  Now  that  wis 
not  open  to  the  other  side  to  do,  as  the  petitioner  had  not 
prayed  for  the  seat  It  was  imposdble  that  these  ques- 
tions were  put  to  discredit  the  witness*  as  the  character 
of  Williams,  or  his  position  in  life,  or  political  views,  could 
not  affect  the  credibility  of  the  witness.  They  must  there- 
fore be  put  to  pave  the  way  to  recrimination,  which  wouU 
not  be  allowed. 

Mr.  Austin  and  Mr.  Kinglake. — Nothing  would  affect 
the  credibility  of  the  witness  more,  than  showing  that  be 
was  bribed  on  both  sides  at  the  election.  The  circum- 
stance of  his  receiving  money  from  Williams  at  or  before 
the  election  indicated  nothing,  unless  the  additional  fiict 
appears  on  which  side  WiUiam  Williams  was  a  partisan, 
and  for  what  purpose  he  gave  the  money.  When  anj 
transaction  between  a  witness  and  A.  B.  is  referred  to, 
to  impeach  the  credibility  of  the  witness,  the  character  of 
A.  B.,  and  the  part  he  took  in  that  transaction,  form  a 
most  material  part  of  it.  Now,  without  showing  who 
William  Williams  was,  that  is,  in  his  political  relations,  it 
is  impossible  for  the  Committee  to  be  satisfied  of  the  true 
meaning  of  the  fact  of  his  paying  money  to  the  witness, 
or  for  what  purpose  the  witness  received  it. 

Mr.  Waddington. — The  discrediting  the  witness  was  a 
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lere  pretence;  the  real  object  was  recrimination.  It  is  1840. 
3t  every  question  that  may  be  put  to  a  witness,  to  discredit 
im,  as  was  assumed  on  the  other  side.  To  discredit  a 
itness  he  may  be  questioned  as  to  any  thing  he  has  said, 
r  as  to  any  thing  said  to  him,  or  as  to  any  transaction  in 
hich  he  has  been  engaged.  That  is  latitude  enough ; 
id  it  has  never  been  suggested,  that  a  witness  may  be 
*08s-6xamined  as  to  third  parties.  Williams's  character 
>uld  have  nothing  to  do  with  the  conversation  between 
im  and  the  witness ;  and  though  that  conversation  was 
ridence  to  discredit  the  witness,  it  did  not  draw  after  it 
16  character  of  Williams.  The  fallacy  on  the  other  side 
as,  mixing  the  two  things  together. 
After  deliberation  the  Committee  resolved,  ''  that  the 
uestions  might  be  put,  but  they  doubted  whether  they 
ere  relevant  or  not,  and  they  did  not  think,  if  it  were 
Btablished  that  the  witness  bargained  with  Mr.  Williams, 
iiat  it  would  materially  affect  his  credibility." 

After  several  witnesses  were  examined  in  support  of  the     May  3. 
barge  of  bribery,  the  further  prosecution  of  the  petition 
ras  abandoned,  and  the  Committee  came  to  the  following 
esolution : 

"  That   Captain  James   Hanway   Plumridge   is  duly  Final  reso- 
lected  a  burgess  to  serve  in  this  present  parliament,  for  "***'"• 
lie  united  borough  of  Penryn  and  Falmouth." 


(    4S6    ) 


CASE  XV. 

NEWCASTLE-UNDER-LYME. 

1842.     The  Committee  was  appointed  on  the  Srd  of  May, 
1842^  and  consisted  of  the  following  gentlemen: 

Sir  Johii  Yarde  Buller,  Bart.  M.P.  for  South  DevonBhire— (Chaiuuh.) 
Hon.  Heniy  Thomas  Liddell,  M.P.  for  N<Mrth  Durham. 
Ralph  Bemal,  Esq.,  M.  P.  for  Weymouth. 
Lord  Courtenay,  M.  P.  for  South  Devonshire. 
Sir  Thomas  Edward  Colebrooke,  Bart.  M.P.  for  Taunton. 
Hon.  Sidney  Herbert,  M.  P.  for  South  Wiltshire. 
Geoi^  Trail,  Esq.,  M.P.  for  Caithness. 
Petitionee — Electors. 
Sitting  Member  petitioned  against — John  Quincey  Hanis,  Esq. 

Counsel  for  Petitioners—Ur.  Seijt  Wrangham,  Hon.  John  Talbot,  and 
Mr.  Frederick  Robinson. 

Agents—  Messrs.  Murray  and  Fenton. 

Counsel  for  Mr.  Harris — Mr.  Austin,  Q.  C,  and  Mr.  Montague  SmiA- 

Agents — Messrs.  Harding  and  Scott. 


Petitioo.  The  petition  stated^  that  at  the  last  election  of  mem- 

bers to  serve  in  this  present  parliament  for  the  borough 
of  Newcastle-under-Lyme,  William  Henry  Miller,  Esq., 
Edmund  Buckley,  Esq.,  and  John  Quincey  Harris,  £sq*i 
were  candidates,  and  that  the  said  E.  Buckley  and  J.  Q« 
Harris  were  returned  as  duly  elected. 

^^S^^T^lS?       That  at  the  nomination  of  candidates,  the  said  J.  Q« 

made  by  Mr.  '  . . 

Harris  of  bis  Harris  was  required,  by  two  electors  of  and  for  the  said 
uoo,  pur.  borough,  having  a  right  to  vote  at  the  said  electioDi  to 
rvicu^c.48'  ^^^^  *^^  declaration  pursuant  to  the  provisions  of  a  ccr- 
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dn  act  pasted  in  the  second  year  of  the  reign  of  her      184^. 
resent  Majesty,  intituled,  "  An  Act  to  amend  the  Laws 
elating  to  the  Qualification  of  Members  to  serve  in  Par- 
ament;"  whereupon  a  declaration  was  made  and  sub- 
cribed  by  the  said  J.Q.  Harris,  in  the  terms  following:— 

*'  I,  John  Quincey  Harris,  Esq.,  do  solemnly  and  sin- 
erely  declare  that  I  am,  to  the  best  of  my  knowledge  and 
lelief,  duly  qualified  to  be  elected  as  a  member  of  the 
louse  of  Commons,  according  to  the  true  intent  and 
(leaning  of  the  act  passed  in  the  second  year  of  the  reign 
f  Queen  Victoria,  intituled,  *  An  Act  to  amend  the  Laws 
elating  to  the  Qualification  of  Members  to  serve  in  Par- 
iament;*  and  that  my  qualification  to  be  so  elected  doth 
rise  out  of  lands,  tenements  and  hereditaments,  situate 
n  the  parish  of  St.  George  the  Martyr,  within  the 
K>rough  of  Southwark,  in  the  county  of  Surrey,  of  or  to 
rhich  I  am  seised  or  entitled*  for  my  own  use  and  benefit, 
br  an  estate  in  fee  simple." 

That  the  said  J.  Q.  Harris  has  delivered  to  the  clerk  Statement oC 
f  the  House  a  statement  of  the  lands,  tenements,  and  he-  ^eKren^  by 
editaments,  whereby  he  makes  out  his  qualification,  and  {^^f  ^m 
ubscribed  by  him,  which  said  statement  corresponds  in  o^the 
ubstance  and  efiTect  with  the  declaration  so  made  by  him 
s  aforesaid. 

That  the  petitioners  have  not,  upon  diligent  inquiry,  Petitiooen 

leen  able  to  ascertain  that  the  said  J.  Q.  Harris  had,  at  ^^ain 

be  time  of  such  nomination  or  election  and  return,  or  Htprb  had 

ow  has,  truly  and  bond  fide  such  an  estate,  legal  or  equit-  *nc^  ^ 

ble,  to  and  for  his  own  use  and  benefit,  in  any  of  the  proper^ 

aid  lands,  tenements,  or  hereditaments,  situate  as  in  the  iTthe^^- 

sid  declaration  and  in  the  said  statement  respectively  ^^i^^^^^d 

^  *'   statement, 

sentioned,   as  would  qualify  him   to  be  elected  as  a  as  would 

oember  of  the  House  of  Commons,  according  to  the  true  to  te     ^^ 

stent  and  meaning  of  the  said  act,  but,  on  the  contrary,  ®^^^> 

he  petitioners  allege  the  fact  to  be,  that  the  said  J,  Q. 
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184S.     Harris,  not  bring  the  eldest  son  or  heir  sppsrent  of  inj 

Intalkfe     P^^^  ^^  ^^  ™  parliament,  or  of  aoy  peisim  qusHfied  to 

^y^^    serve  as  a  knight  of  the  shire,  was  not  at  the  time  of 

Mt  d«^      raaidng  and  subscribing  the  said  declaration,  or  of  the 

said  election  and  return,  nor  was  he  at  the  time  of  fan 

making  the  said  statement,  really  and  boni  fide  seiaed  or 

entitled,  for  his  own  use  and  benefit,  of  or  to  an  estate,  &c 

aodkiselec.  (following  the  words  of  the  2nd  section  of  the  statute), 

Ota  nail  aad 

and  that  the  electbn  and  return  of  the  swl  J.  Q.  Harris 


was  and  is  wholly  null  and  void. 
Ckarfe  The  petition  then  allied  treating  and  bribery  at  the 

^SarSoi  '  election  against  Mr.  Harris,  by  himself,  his  agents,  mana- 
J]^^^  gers,  friends  and  partisans ; 

tbeekctioo.      And  prayed  that  the  House  would  declare  that  the 

lui  agents,    said  J.  Q.  Harris  was  not  duly  elected,  and  ought  not  to 

^'  have  been  returned;  and  that  the  said  election  and  retun 

^^'        were  wholly  null  and  void,  and  should  grant  such  other 

and  further  relief,  &c. 

May  4.  Mr.  Seijt.  Wrangham,  on  the  part  of  the  petitioners, 
tblTt^'  opened  the  case.  One  of  the  questions  is,  whether  Mr. 
©nCT*^  Harris  was  qualified  according  to  the  declaration  he  made 
Vict.  c48,   at  the  election.     But  upon  that  point  of  the  case  a  qoes- 

and  sobse-      .  .  i  .       i      i  . 

quent repeal  "<>"  anses,  owing  to  recent  changes  m  the  law  respectiiig 

bgOrf^f  *^®  qualification  of  members,  as  to  the  party  on  whom  the 
nn  ^Uiet  *^"^*^"  ^^  proof  is  to  be  cast:  whether  the  petitioner  is  to 
upon  the  be  Called  upon  to  establish  the  allegations  respecting  this 
ber  to  prove  «nstter  in  his  petition,  or  Mr.  Harrb  required  to  prove  his 
aulSh!^  quaUfication,  in  the  outset.  By  the  9  Ann.  c.  5,  the  qua- 
w-  lification  required  was  of  one  simple  kind,  an  estate  for 
life,  or  a  greater  estate,  legal  or  equitable,  in  freehold  or 
copyhold  lands,  tenements,  and  hereditaments;  and  at  the 
poll  the  candidate,  if  it  were  demanded  of  him,  swore  to 
hb  bona  fide  possession  of  his  qualification^  and  also  to 
the  situation  of  the  property  from  which  it  was  derired. 
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ihortly  after  this  act  was  passed,  the  House  made  a  184g. 
Standing  Order  (1),  by  which  any  member,  whose  qualifi- 
ation  was  objected  to,  should  furnish  a  particular  of  the 
Euids,  tenements  and  hereditaments  whereby  he  made 
»ut  his  qualification;  and  if  he  had  not  been  in  possession 
hree  years  before  the  election,  he  should  state  from  what 
lerson,  and  by  what  conveyance  or  act  of  law,  he  derived 
be  same,  and  the  consideration  paid,  and  the  names  and 
places  of  abode  of  the  witnesses  to  such  conveyance  and 
[Miyment.  Under  this  state  of  the  law,  Committees  uni- 
formly, down  to  the  last  case  before  the  recent  statute, 
threw  the  onus  probandi  on  the  petitioner,  and  compelled 
iiim  to  make  out  a  prima  facie  case  against  the  qualifica- 
tion, before  the  sitting  member  was  called  upon  to  sup- 
port it.  This  procedure,  however,  was  at  variance  with 
the  practice  of  the  courts  of  law  in  analogous  cases.  The 
general  and  long  settled  rule  of  evidence  is,  that  the  bur- 
then of  proof  lies  on  the  party  who  rests  his  case  upon 
facts  lying  exclusively  or  peculiarly  within  his  own  know- 
ledge. In  the  familiar  instance  of  an  action  under  the 
old  game  laws,  it  was  necessary  for  the  plaintiff  to  aver 
that  the  defendant  was  not  duly  qualified,  yet  it  always 
lay  upon  the  defendant  to  prove  he  was  qualified,  and  not 
upon  the  plaintiff  to  prove  the  negative  (2).  So  in  an  ac- 
tion against  a  person  for  practising  as  an  apothecary 
without  a  certificate,  under  55  Geo.  III.  c.  194,  the  plain- 
tiff* is  not  called  upon  to  prove  that  the  defendant  has  no 
certificate  (3).  The  difference  between  the  practice  of 
Committees  and  the  courts  of  law  in  this  respect  can  only 
be  accounted  for  by  the  supposition,  that  a  compliance  with 

(1)  Jouroats,  23rd  November,  1717.    See  P.  &  K.  25,  n.  {a),  where  the 
letoliitiona  are  given. 

(2)  Spierei  v.  Parker,  1  T.  R.  141,  per  Lord  Maotfield,  C.  J.  and  Dul- 
ler, J. 

(3)  Apdhicaries  Company  y.-Bentley,  R.  6c  M.  159.    See  also  Phill.  on  Ev. 
829,Sthed.;  1  Starkle,  420,  3d  e<l. 
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184S.  the  standing  ocder  was  very  early  r^[arded  as  a  complete 
disclosure  by  the  sitting  member  of  the  particulars  of  the 
qualification  by  which  they  no  longer  remained  ezclosif  e)y 
within  his  own  knowledge ;  for  nothing  can  be  more  ex- 
plicit than  the  information  required  to  be  giren  by  thit 
standing  order. 

By  the  recent  statute  1  &  2  Vict.  c.  48,  a  qualificatioD 
may  be  deriyed  from  various  kinds  of  property,  eidier 
separately  or  added  together,  to  make  up  the  required 
amount  of  annual  yalue.  Soon  after  the  pasang  of  Hm 
act  the  standing  order  was  repealed,  as  no  longer  appB- 
cable  to  the  multiplied  kinds  of  qualificationsi  and  to  make 
way  for  a  fresh  standing  order,  corresponding  with  the 
alterations  made  by  the  new  statute.  It  happens,  how- 
ever,  that  no  fresh  standing  order  has  been  made;  and  at 
present  the  only  regulations  respecting  the  publication  of 
the  candidate's  or  member's  qualification,  or  of  the  parti- 
culars of  the  property  from  which  it  arises,  are  contained 
in  the  new  statute.  By  that  statute  he  is  requiredi  if 
called  upon,  to  make  at  the  poll  or  before  the  return  of 
the  writ,  a  declaration,  similar  to  that  made  in  this  case 
by  Mr.  Harris ;  and  upon  taking  his  seat  he  is  bound  to 
deliver  in  at  the  table  of  the  House  a  statement,  which  is 
nothing  more  than  a  counterpart  of  the  declaration.  A 
glance  at  the  form  of  the  declaration  immediately  shows 
how  very  far  short,  the  information  required  to  be  given 
by  it  is,  of  the  full  details  formerly  given  under  the  re- 
pealed standing  order.  Without  considering  the  object 
of  the  statute  in  requiring  such  a  declaration,  it  is  clear 
that  the  form  may  be  faithfully  adhered  to  without  tbe 
information  necessary  to  prosecute  an  inquiry  into  the 
particulars  of  the  quaUfication  being  given.  In  the  Pei^ 
ryn  and  Falmouth  case{\\  the  sitting  member  gave,  in  his 

(1)  yliite,p.428. 
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leckratioD,  a  description  of  property  of^various  kindsi  1840. 
from  which  his  qualification  was  derived^  but  from  the 
ragueness  of  the  description  it  was  impossible  to  institute 
vr  follow  up  any  inquiry  respecting  the  qualification.  In 
he  present  case  it  is  admitted  that  the  property  is  not 
complex,  nor  does  it  lie  in  several  parishes,  but  still  the 
lifficulty  of  discovering  it  has  been  practically  felt.  No- 
liing  but  a  long  exhaustive  process  of  inquiry,  prosecuted 
through  the  whole  parish,  was  sufficient,  and  it  may  be 
'hat  the  petitioners  have  not  yet  found  the  property  put 
forth  as  a  qualification  by  Mr.  Harris.  Neither  the  de- 
daration,  nor  the  statement,  gives  any  information  as  to  its 
precise  locality.  There  is  no  room  for  argument,  how- 
ever, that  Mr.  Harris  has  not  complied  with  the  statute, 
IS  was  the  case  with  the  sitting  member  in  the  Penryn 
md  Fahnotiih  ease:  but  that  is  the  foundation  of  the  pre- 
lent  observations  to  the  Committee.  A  sitting  member 
nay  closely  observe  the  directions  of  the  act,  and  at  the 
lame  time  keep  the  petitioner  in  the  dark  as  to  the  real 
heta  connected  with  his  qualification.  But  it  lies  with 
lie  Committee  to  rectify  this  consequence  of  the  statute, 
by  a  change  in  its  proceedings.  By  casting  the  burthen 
>f  proof  upon  Mr.  Harris,  and,  in  accordance  with  the 
rules  of  evidence  in  Westminster  Hall,  making  him  prove 
lis  qualification,  a  matter  resting  entirely  within  his  own 
knowledge,  they  will  give  a  real  effect  to  the  statute.  But 
f  they  pursue  the  old  practice,  however  reasonable  it 
night  be  under  the  standing  order,  and  which  gave  rise 
JO  no  hardship,  they  will  most  effectually  prevent  for  the 
fatnre  all  inquiry  into  qualifications,  and  by  that  means 
rirtually  annul  the  recent  statute. 

The  other  part  of  the  case  opened  against  Mr.  Harris  Bribery  tnd 
iras  bribery  and  treating,  by  himself,  his  agents,  friends  omm^^ 
md  partisans.    In  stating  the  particular  cases  of  bribery 
'4>mmitted  by  or  for  the  benefit  of  Mr.  Harris,  only  the 
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184£.  names  of  the  |>er8ons  giving  and  of  those  receiving  the 
bribes  were  given,  whereupon. 
The  Com-  Mr.  M.  Smifh  applied  to  the  Committee  to  have  the 
J^J^jiJ!  particulars  of  each  case  more  fully  disclosed,  more  espe- 
the  petition-  eially  the  time  and  place  of  each  transaction,  and  cited  the 
log  a  chirge  resolution  of  the  Ludlow  Committee  (1). 
tosut^M  Mr.  Serjt.  ^raw^Aom.— Every  resolution  upon  this  wb- 
tbfs^i  J^^  *^"®  ^^  •^y  Committees  of  this  session,  has  onutted 
■ctsofbri.  the  "when  and  where/'  upon  the  principle  that  the  peti- 
pbce.  tioner  is  not  in  a  situation  to  give  such  information  in  hb 

opening.  In  proving  bribery,  the  petitioner  has  to  desl 
with  hostile  witnesses,  and  must  proceed  upon  suspicioos 
and  vague  surmises,  until  the  witnesses  are  compelled  to 
disclose  the  facts  before  the  Committee.  At  most  the 
petitioner  is  in  possession  of  fragments  only  of  each  case, 
learned  from  accidental  disclosures,  and  if  he  were  con- 
pelled  to  state  the  time  and  place  at  which  the  corrupt 
transaction  took  place,  and  tied  down  to  that  statement, 
as  he  necessarily  must  be,  it  would  be  next  to  imposaUe 
to  bring  a  case  of  bribery  before  a  Committee  with  any 
prospect  of  success.  In  the  Southampton  case  (2),  an  ap- 
plication hkc  the  present  was  refused;  the  Committee 
being  influenced  by  a  reference  to  what  had  taken  place 
in  the  Sudbury  case  {,3).  The  opening  of  cases  of  bribery 
has  been  compared  with  the  particulars  of  the  plaintiff's 
claim,  in  an  action  for  penalties  for  the  same  offence ;  but 
if  such  an  order  is  ever  made,  there  is  a  great  difference 
between  an  inquiry  before  a  Committee  with  the  view  of 
avoiding  an  election,  and  an  action  in  which  the  plaintiff 
cannot  take  the  preUminary  steps  of  filing  a  declaratioo 
without  knowing  all  the  circumstances  of  the  case  he  relies 
CD  against  the  defendant. 

(1)  See^Aiinr  Mar.  mnte,  342,  aoie,  and  S0mtlmmfi0m  cmm,  •mu,  37S. 
TV  CoMmitiee  did  Dot  pes  any  prelmuBery  resolvtions  as  to  the  mode  of  flfti- 
iif  tW  cases  of  bhbeiy  aod  treating  against  Mr.  Harris. 

(i)  Anu,  p.  379.  (3)  AmU,  p.  242, 
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Mr.  Montague  Smith.^Vnless  the  resolution  of  the  1840. 
Ludlow  Committee  is  adopted  in  cases  of  this  descriptioni 
;he  position  of  a  sitting  member  will  be  precarious.  If  he 
is  not  made  acquainted  with  the  full  particulars  before- 
hand, how  can  he  prepare  his  defence ;  more  especially  if 
the  case  against  him  is  a  fabricated  one,  supported  by 
perjury?  If  the  sitting  member  is  kept  in  the  dark  as  to 
the  particulars  of  the  charge,  his  defence  must  rest  upon 
accidental  disclosures  made  by  the  witnesses  in  their  cross- 
examination,  inconsistent  with  their  statements  in  their 
examination  in  chief,  or  upon  the  circumstance,  equally 
fortuitous,  of  their  want  of  credibility  being  known  to  him. 
The  sitting  member  will  be  thus  at  the  mercy  of  any  of  his 
political  opponents,  who  may  think  it  expedient  to  re- 
sort to  fabricated  charges.  Even  in  cases  where  some 
of  the  circumstances  deposed  to  may  be  true,  he  will  not 
be  in  a  situation  to  call  the  proper  witnesses  to  give  them 
their  true  explanation.  The  cases  intended  to  be  relied 
OD  cannot  be  all  speculative  ones ;  witnesses  may  some- 
times be  hostile,  but  not  necessarily  always  so.  These 
charges  are  of  a  most  serious  description,  and  attended,  if 
proved  before  the  Committee,  with  grave  consequences  to 
many  individuals,  who  ought  not  to  be  put  in  a  worse  con- 
dition than  if  they  were  defendants  in  a  civil  or  criminal 
court,  where  in  the  one  case  a  particular  of  the  charge  would 
be  given,  and  in  the  other  the  names  of  the  witnesses 
would  appear  on  the  back  of  the  indictment  (1).  For  the 
protection,  therefore,  of  the  sitting  member,  as  well  as  of 
other  parties,  the  information  required  ought  to  be  given. 
After  deliberation,  the  Committee  resolved,  **  That  it 
was  not  necessary  for  the  petitioners'  counsel,  in  his  open- 

(1)  In  R<^.  y.  Gerdon  and  otken,  B.  R.  (Bail  Court),  Mich.  T.  1842,  Pat- 
tciOQ  J.  xefosed  an  application  for  the  prosecutor  to  discover  the  names  and 
places  of  residence  of  the  witnesses  whose  names  were  on  the  back  of  an  indict* 
ment  removed  into  the  Court  of  Queen's  Bench. 
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1848.  iogsUtemeotylo  specify  the 'when  and  whefe' of  the  acts 
of  bribery  charged  against  the  ntting  member." 

lUf  &  Mr.  Seijt.  Wramgiam  applied  to  the  Committee  to  add 
one  MasoD  to  the  Bit  of  agents  allowed  Co  ranun  in  die 
committee-rooniy  made  ont  on  the  previous  day.  It  was 
necessary  for  the  petitioner  that  Mason  should  be  praent 
during  the  proceedings;  but  his  name  was  not  indoded 
in  the  list  made  out,  as  it  was  not  known  that  he  wodd 
be  called  as  a  witness.  Mason  heard  the  opening,  and 
was  afterwards  summoned  by  the  sitting  member  aa  a 
witness,  most  probably  for  the  purpose  of  depriTiiig  dw 
petitioners  of  his  assistance  during  the  proceedings. 

Mr.  M.  Smith  said  that  the  witness  was  summoned  bj 
his  client,  and  was  a  hostile  witness.  It  was  ifflportast, 
therefore,  that  he  should  not  be  apprised  of  what  took 
place  in  the  committee-room,  before  his  ezanunatioa 
Although  the  witness  had  been  in  tiia  committee-nxaB 
hitherto,  no  evidence  had  been  given.  The  summooB 
was  served  at  the  close  of  the  opening  of  the  petitionen' 
case,  with  which  probably  the  witness  was  previoualy  ac- 
quainted. The  witness  was  not  summoned  eariier,  owing 
to  the  information  which  led  to  his  being  summoned,  being 
given  at  a  late  period  by  the  sitting  member  to  his  ageol 
The  Committee  were  of  opinion  that  they  could  not 
add  the  name  of  Mason  to  the  list  of  the  petitionen' 
agents,  without  the  consent  of  the  other  party.  Mr.  M. 
Smiih  atill  objecting,  the  Committee  resolved  **  that  Maaoo, 
having  been  present  during  a  portion  of  the  proceeding!) 
could  not  be  examined  as  a  witness." 

The  case  of  bribery  and  treating  was  then  proceeded 
iHth  by  the  petitioners.  No  proof  was  offered  of  bribey 
by  the  sitting  member  personally.  The  evidence  showed 
that  John  Tabbemon,  John  Followes,  Joseph  FoDowei, 
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Thomas  Gillimore,  Daniel  Pickerill  Thomas  Hassell,  and  184S. 
Henry  Harrison,  all  burgesses  of  Newcastle  and  Toters, 
were  bribed  to  vote  for  the  sitting  memberi  by  persons 
belonging  to  a  committee  composed  of  working  men,  very 
active  in  forwarding  his  return.  Between  this  committee 
and  Mr.  Harding,  a  solicitor  at  Newcastle,  a  connection 
of  such  a  nature  was  proved,  as  showed  that  they  were 
acting  under  his  authority  generally,  in  the  part  they  took 
m  the  election.  In  order  to  establish  Mr.  Harding  the 
agent  of  the  sitting  member,  various  facts  were  proved.  It 
was  shown  that  he  accompanied  the  sitting  member  in  his 
canvass;  and  that,  although  other  persons  were  with  them 
at  the  time,  Mr.  Harding  carried  the  book  in  which  the 
floiwers  of  the  voters  were  entered.  The  flags  and  flag 
staves  used  by  the  sitting  member's  party  during  the  elec- 
tion, were  proved  to  have  been  sent  from  London  to  Mr. 
Harding's  house.  It  appeared  that  the  sitting  member's 
portion  of  the  returning  officer's  charges  for  the  hustings 
and  poll  books,  was  also  paid  by  Mr.  Harding  after  the 
dection.  It  was  also  proved  that  the  town  clerk  drew  up 
die  declaration  of  qualification,  which  the  sitting  member 
ras  required  to  make,  and  gave  it  in  blank  to  Mr.  Harding, 
md  that  Mr*  Harding,  afterwards,  at  the  mayor's  house, 
b  the  presence  of  the  sitting  member,  filled  up  the  blanks. 
Hid  that  the  sitting  member  signed  it.  During  the  elec- 
tion the  sitting  member  stayed  at  the  Roebuck  Inn,  and 
luB  bill  was  afterwards  sent  to  Mr.  Harding,  by  his  desire, 
b  was  also  shown  that  Mr.  Harding  was  generally  active  in 
die  course  of  the  election  on  the  part  of  the  sitting  member. 
Upon  the  charge  of  treating,  the  evidence  was  confused 
md  contradictory.  On  more  than  one  occasion  it  ap- 
peared that  small  quantities  of  drink  were  obtained  by 
persons,  some  of  whom  were  electors,  which  were  paid 
for  by  members  of  the  working-men's  committee,  or  were 
charged  to  the  account  of  the  sitting  member,  without  any 
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I84f2.  authority  from  him.  The  greater  part  of  the  refreshments 
proved  to  be  consumed  at  the  expense  of  the  sitting  mem- 
ber,  was  consumed  by  the  persons  forming  a  committee  at 
the  Roebucki  which  ostensibly  had  the  management  of 
the  election  for  the  sitting  member.  But  the  quantity  of 
refreshment  altogether^  proved  to  have  been  consumed, 
was  very  small. 

May  10.        Mr.  Talbot  summed  up  the  evidence  as  to  the  bribery 

ihii^bcMwn-  *"^  treating.    After  arguing  from  the  evidence  touching 

sequences  of  the  particular  acts  of  bribery,  and  the  agency  of  Hard- 

aoageDtare  ing,  that  the  persons  who  gave  the  bribes,   proved  to 

by*4  &  5       ^^  acting  under  his  general  authority,  were  legally  the 

Vict.  c.  67.  agents  of  the  sitting  member,  Mr.  Talbot  proceeded  to 

argue  that  the  legal  consequences  of  bribery  by  an  agent, 

were  not  affected  by  the  recent  statute  against  bribery  (I). 

That  statute  was  passed  to  make  the  proof  of  bribety 

easier.    It  recites  the  insufficiency  of  the  then  existnig 

laws,  an  insufficiency  arising  from  the  necessity  of  proving 

the  agency  of  the  person  committing  the  bribery  before 

the  bribery  itself,  and  then  enacts  that  the  proof  of  agency 

shall  not  for  the  future  be  a  necessary  preliminary  to  the 

proof  of  bribery;  and  further,  that  the  Committee  shaB 

report  upon  the  facts  of  bribery  proved,  and  whether  sucit 

bribery  was  committed  with  the  knowledge  and  consent 

of  the  member  petitioned  against,  or  of  any  candidate. 

Before  this  statute,  bribery  by  the  sitting  member,  or  his 

agent,  avoided  the  election;   and  what  was   meant  by 

agency  in  such  case  was  well  understood.     In  Felion  v- 

Easihope{2)  it  was  held,  by  Lord  Tenterden,  that  an 

agent  bribing  voters  with  or  without  the  knowledge  and 

direction  of  the  principal,  made  the  election  void.    No 

agency  therefore  to  commit  the  corrupt  acts  was  necessary; 

(1)  4«c5Vict.c.57. 

(2)  Rogers,  Law  and  Practice  of  Elections,  p.  260. 
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II  that  was  requisite  to  affect  the  seat^  was  to  show  that     184^. 
ribery  was  committed  by  an  agent  in  the  election,  for 
3iiie  purpose  or  another  of  the  sitting  member.     And  the 
ew  statute  clearly  does  not  in  the  least  alter  this  princi- 
le ;  its  object  being  of  a  totally  different  nature,  merely 
hat  of  facilitating  the  proof  of  the  facts  of  bribery.     But 
t  has  been  argued  that,  by  the  statute  requiring  the  Com- 
nittee  to  report  whether  the  bribery  was  committed  with 
he  "  knowledge  and  consent"  of  the  sitting  member,  no 
corrupt  act  on  the  part  of  the  agent  will  now  avoid  the 
election,  unless  it  were  done  with  the  "  knowledge  and 
consent"  of  the  member.     And  further,  that  unless  that  is 
the  meaning  of  the  introduction  into  the  statute  of  those 
words,  they  are  useless;  because  the  term  agency  implies 
the  knowledge   and   authority  of  the  principal.     Now, 
against  such  a  construction  of  the  statute,  there  is  the 
recent  resolution  of  the  Southampton  Committee  (1),  by 
which  the  sitting  members  were  declared  to  be  "  guilty  of 
bribery  by  their  agents,  and  not  duly  elected,  but  that  it 
was  not  proved  that  such  bribery  was  committed  with 
their  knowledge  and  consent.'*     That  Committee  drew  up 
their  resolutions  with  evident  reference  to  the  statute,  and 
they  manifestly  thought  that  it  introduced  no  alteration 
into  the  legal  consequences  of  the  corrupt  acts  of  an  agent, 
and  that  for  the  purpose  of  avoiding  the  election,  "  know- 
ledge and  consent"  in  fact,  on  the  part  of  the  members, 
was  not  necessary.     They  therefore  entirely  separated  all 
connexion  between  bribery  by  an  agent  and  its  legal  con- 
sequences, from  the  knowledge  and  consent  on  the  part  of 
the  member,  which  they  treat  as  an  independent  fact, 
required  to  be  reported  on  for  some  purpose  other  than 
for  avoiding  the  election.  Again,  the  49  Geo.  III.  c.  118, 
made  in  pari  materia  with  the  recent  statute,  avoids  a 

(1)  AnU,  p.  401. 
VOL.  I.— fi.  A.  E.  C.  GO 
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1842.  authority  from  him.  The  greater  part  of  the  refreshments 
proved  to  be  consumed  at  the  expense  of  the  sitting  mem- 
ber^  was  consumed  by  the  persons  forming  a  committee  it 
the  Roebuck^  which  ostensibly  had  the  management  of 
the  election  for  the  sitting  member.  But  the  quantity  of 
refreshment  altogether,  proved  to  have  been  consumed, 
was  very  small. 

May  10.  Mr.  Talbot  summed  up  the  evidence  as  to  the  bribery 
that  thTwn-  *"^  treating.  After  arguing  from  the  evidence  touching 
sequences  of  the  particular  acts  of  bribery,  and  the  agency  of  Hard- 

Diibcry  by 

aoageDtare  ing,  that  the  persons  who  gave  the  bribes,  proved  to 

by4&5       ^^  acting  under  his  general  authority,  were  legally  tbe 

Vict.  c.  67.  agents  of  the  sitting  member,  Mr.  Talbot  proceeded  to 

argue  that  the  legal  consequences  of  bribery  by  an  agent, 

were  not  affected  by  the  recent  statute  against  bribery  (!)• 

That  statute  was  passed  to  make  the  proof  of  brib^ 

easier.    It  recites  the  insufficiency  of  tbe  then  existing 

laws,  an  insufficiency  arising  from  the  necessity  of  proving 

the  agency  of  the  person  committing  the  bribery  before 

the  bribery  itself,  and  then  enacts  that  theproof  of  agency 

shall  not  for  the  future  be  a  necessary  preliminary  to  the 

proof  of  bribery;  and  further,  that  the  Committee  shall 

report  upon  the  facts  of  bribery  proved,  and  whether  such 

bribery  was  committed  with  the  knowledge  and  consent 

of  the  member  petitioned  against,  or  of  any  candidate. 

Before  this  statute,  bribery  by  the  sitting  member,  or  bii 

agent,   avoided  the  election;   and  what  was   meant  by 

agency  in  such  case  was  well  understood.     In  FelUm  v. 

Easthope  (2)  it  was  held,  by  Lord  Tenterden,  that  an 

agent  bribing  voters  with  or  without  the  knowledge  and 

direction  of  the  principal,  made  the  election  void.    No 

agency  therefore  to  commit  the  corrupt  acts  was  necessary; 

(1)  4&5Vict.c.57. 

(2)  Rogers,  Law  and  Practice  of  Elections,  p.  3G0. 


NEWCA8TLE-UNDER-LYME.  447 

all  that  was  requisite  to  affect  the  seat,  was  to  show  that  184^. 
bribery  was  committed  by  an  agent  in  the  election,  for 
some  purpose  or  another  of  the  sitting  member.  And  the 
new  statute  clearly  does  not  in  the  least  alter  this  princi- 
ple ;  its  object  being  of  a  totally  diflferent  nature,  merely 
that  of  facilitating  the  proof  of  the  facts  of  bribery.  But 
it  has  been  argued  that,  by  the  statute  requiring  the  Com- 
mittee  to  report  whether  the  bribery  was  committed  with 
the  "  knowledge  and  consent"  of  the  sitting  member,  no 
corrupt  act  on  the  part  of  the  agent  will  now  avoid  the 
election,  unless  it  were  done  with  the  "  knowledge  and 
consent*'  of  the  member.  And  further,  that  unless  that  is 
the  meaning  of  the  introduction  into  the  statute  of  those 
words,  they  are  useless;  because  the  term  agency  implies 
the  knowledge  and  authority  of  the  principal.  Now, 
against  such  a  construction  of  the  statute,  there  is  the 
recent  resolution  of  the  Southampton  Committee  (1),  by 
which  the  sitting  members  were  declared  to  be  **  guilty  of 
bribery  by  their  agents,  and  not  duly  elected,  but  that  it 
was  not  proved  that  such  bribery  was  committed  with 
their  knowledge  and  consent."  That  Committee  drew  up 
their  resolutions  with  evident  reference  to  the  statute,  and 
they  manifestly  thought  that  it  introduced  no  alteration 
into  the  legal  consequences  of  the  corrupt  acts  of  an  agent, 
and  that  for  the  purpose  of  avoiding  the  election,  "  know- 
ledge and  consent"  in  fact,  on  the  part  of  the  members, 
was  not  necessary.  They  therefore  entirely  separated  all 
connexion  between  bribery  by  an  agent  and  its  legal  con- 
sequences, from  the  knowledge  and  consent  on  the  part  of 
the  member,  which  they  treat  as  an  independent  fact, 
required  to  be  reported  on  for  some  purpose  other  than 
for  avoiding  the  election.  Again,  the  49  Geo.  III.  c.  118, 
made  in  pari  materia  with  the  recent  statute,  avoids  a 

(1)  AnU»  p.  401. 
VOL.  I.— B.  A.  £.  C.  GO 
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184S.  return  where  the  member  "  knows  of  and  consents  to"*  the 
giving  of  any  gifts,  &c.  to  obtain  his  seat;  and  Mr.  Rogeri 
observes,  that  the  words  ''  knows  of  and  consents  to"  are 
satisfied  by  the  principal  sanctioning  by  his  silence  and 
non-intervention,  and  reaping  the  benefit  of  the  corrupt 
act  And  if  those  words  in  the  recent  statute  are  to  bear 
the  same  construction,  it  is  clear  they  do  cot  afiect  the 
legal  consequences  of  the  corrupt  acts  of  an  agent,  as  far 
as  avoiding  the  election  is  concerned.  The  Committee  may 
still  report  that  the  sitting  member  knew  of  and  consented 
to  the  corrupt  acts  that  have  been  proved,  either  as  a  dis- 
tinct fact  directly  proved  to  them,  or  that  as  an  inference 
of  law  he  knew  of  and  consented  to  them;  or  they  may 
report  the  contrary,  according  to  their  view  of  the  evidence 
and  meaning  of  the  Act ;  but  in  either  case  they  most 
report  that  the  seat  is  avoided,  if  they  are  satbfied  that 
bribery  was  committed  by  the  agent  of  the  sitting  member. 
Mr.  Austin,  after  contending  that  the  facts  of  bribery 
were  not  satisfactorily  made  out,  and  that  the  few  discon- 
nected circumstances  proved,  with  reference  to  the  con- 
nection between  the  sitting  member  and  Mr.  Harding,  did 
not  make  the  latter  an  agent  for  the  general  managensent 
of  the  election,  proceeded  to  argue  that  bribery  by  an 
agent,  without  the  knowledge  and  consent  of  the  principal, 
the  sitting  member,  does  not  avoid  an  election,  since  the 
Argument     4  &  5  Vict.  c.  57.     By  that  statute,  the  Committee  are  to 

that  by 

4&6Vict.  report,  whether    the    bribery   was   committed   with  the 

^byaa*  "  knowledge  and  consent"  of  the  sitting  member.    It  is 

?*  n*i°d  necessary,  therefore,  for  the  Committee  to  affix  a  meaning 

Dot  affect  to  those  words.     In  Felion  v.  Easihope,  Lord  Tenterdefl 

theprinci.  says,  the  knowledge  and  authority  of  the  principal  are 


Se'agen?*  necessary  to  render  him  liable  to  a  penal  action  for  bribery. 
The  expressions  "  knowledge  and  authority*'  and  **  know- 
ledge and  consent,"  are  much  the  same.  And  it  would 
appear,  therefore,  that  the  Committee  are  to  report  wbe- 


mitit. 
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ther  the  sitting  member's  cognizance  of  tlie  bribery  is  1842. 
such  as  to  make  him  liable  in  a  penal  action.  But  this 
materially  affects  the  question  of  agency ;  for  if,  to  unseat 
ft  member  on  the  ground  of  bribery,  it  be  required  that  it 
should  have  been  committed  with  his  knowledge  and  con- 
sent, it  is  clear  that,  if  committed  by  an  agent,  he  must 
lave  been  constituted  an  agent  for  that  purpose.  The 
)nly  report  of  Felton  v.  Easihope  that  we  have,  is  a  very 
mperfect  note  in  Mr.  Rogers's  Treatise.  In  that  note 
Lord  Tenterden  is  made  to  say,  that  if  an  agent,  employed 
Tor  various  purposes  ^'  to  canvass,  &c."  bribes  voters,  it 
vill  avoid  the  election.  The  ''  &c."  may  raise  a  doubt  as 
x>  the  kind  of  agent  intended;  it  must  be  assumed,  how- 
ever, that  Lord  Tenterden  meant  an  agent  intrusted  with 
;he  general  management  of  the  election,  and  not  merely  an 
HTcasional  agent  for  particular  acts.  The  law  cannot  be 
(apposed  to  render  elections  so  precarious  as  to  make 
liem  depend  upon  the  acts  of  any  person  accidentally 
employed.  The  state  of  the  law  therefore  before  the 
*ecent  Act,  as  it  is  to  be  collected  from  that  case,  was  that, 
fbatever  might  be  the  liabilities  of  a  candidate,  arising 
rem  the  acts  of  his  occasional  agents,  acting  within  the 
€ope  of  their  authority,  their  corrupt  acts  not  authorized 
>y  him  did  not  affect  his  seat;  but  that  the  corrupt  acts 
»f  an  agent,  to  whom  the  candidate  intrusted  the  general 
»r  entire  management  of  the  election,  avoided  the  seat, 
ithough  he  was  not  cognizant  of  his  acts.  Now  it  is 
•ubmitted  that  the  operation  of  the  new  statute  is  to  alter 
he  law  so  far  as  relates  to  the  consequences  of  the  cor- 
upt  acts  of  a  general  agent.  It  would  seem  to  be  no 
[>Dger  sufficient  that  the  agent  should  be  intrusted  with 
be  management  of  the  election,  for  his  corrupt  acts  to 
ifiect  the  seat  of  the  sitting  member,  but  these  acts  must 
)e  committed  with  the  knowledge  or  consent  of  the 
itting  member.     There  must  be  an  express  authority 

6o2 
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184^.  given  to  the  agent  to  commit  bribery,  or  the  authority 
implied  by  law  from  the  acts  of  the  agent  being  adopted, 
and  recognized  by  the  sitting  member.  This  is  the  only 
construction  of  the  new  statute  which  supplies  the  slightest 
connection  between  the  provision  that  the  Committee  is 
to  report  as  to  the  knowledge  and  consent  of  the  sitting 
member  respecting  the  bribery,  and  the  provisions  as  to 
allowing  the  proof  of  bribery  before  that  of  agency.  The 
Committee  may  find  that  bribery  was  committed  by  merely 
occasional  agents,  or  by  general  agents;  but  to  give  a 
coherency  to  the  whole  statute,  they  cannot  report  that 
bribery  was  committed  by  an  agent  so  as  to  affect  the  seat 
of  the  sitting  member,  without  finding  that  he  was  autho- 
rized to  commit  it.  Unless  this  construction  is  adopted, 
it  is  diflicult  to  say  what  object  the  legislature  could  bare 
had  in  requiring  the  Committee  to  report  that  the  bribery 
was  committed  with  the  knowledge  and  consent  of  the 
sitting  member ;  for,  before  the  statute,  when  such  was  the 
fact,  it  was  always  reported. 

That  this  is  the  true  construction  of  the  statute,  appears 
from  a  consideration  of  the  whole  of  its  object.  As  the 
law  formerly  stood,  no  proof  of  bribery  could  be  gone  into 
without  previously  showing  that  the  party  committing  it 
was  the  agent  of  the  sitting  member.  The  obstacle  to 
inquiry  occasioned  by  this  is  well  known;  but  at  the  same 
time  the  agency  being  once  proved,  the  connection  be- 
tween the  sitting  members  and  the  bribery  was  not  easily 
rebutted.  It  was  rare  that  much  injustice  was  done  by 
this  course  of  proceeding.  The  legislature  in  altering 
the  law  must  be  supposed  to  have  been  guided  by  the 
following  views:  That  if  Committees  are  to  be  allowed  to 
receive  evidence  of  every  act  of  corruption  committed  at 
an  election,  and  to  have  their  minds  prejudiced  agaSnst 
the  title  of  the  sitting  member  to  retain  his  seat  before 
they  enter  on  the  proof  of  agency,  they  will  be  satisfied 
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ith  much  less  evidence  of  that  fact  than  they  are  at  pre-  1842. 
mt,  when  they  have  to  determine  it  in  the  first  instance 
ith  cool  and  unbiassed  minds;  that  to  prevent  the  mis- 
hiefs  arising  from  agency  being  too  easily  inferred  by 
'ommittees,  the  agency  to  affect  the  sitting  member's  seat 
hall  be  defined ;  and  that  it  shall  consist  in  an  express  or 
nplied  authority.  If  this  be  so,  and  it  gives  a  reason- 
ble  construction  to  the  whole  of  the  statute,  the  meaning 
f  the  words  "  knowledge  and  consent"  is  clear.  Every  act 
f  bribery  at  an  election  may  be  proved,  but  the  sitting 
nember's  seat  shall  not  be  disturbed  unless  corruption  is 
wrought  home  to  him.  The  resolution  of  the  Southampton 
Committee  is  therefore  open  to  this  objection,  that  the 
itting  members  were  reported  guilty  of  bribery,  of  which 
hey  knew  nothing,  and  for  the  commission  of  which  they 
lonsequently  had  authorized  no  agent. 

Now  in  the  present  case  there  is  no  pretence  for  saying 
hat  Mr.  Harris  had  any  knowledge  of  or  gave  any  con- 
ent  to  the  bribery.  The  utmost  asserted  on  the  other 
ide  is,  that  he  is  to  be  affected  by  the  acts  of  Harding, 
ind  certain  persons  said  to  be  acting  under  the  direction 
>f  Harding.  Whatever  the  effect  of  the  bribery  alleged 
o  have  been  committed  by  these  persons  might  have 
>een  before  the  new  Act,  it  cannot  now  affect  Mr.  Harris's 
;eat. 

(It  was  tlien  argued,  on  the  supposition  that  the  new 
\ct  did  not  alter  the  law  as  to  the  corrupt  acts  of  a  general 
igent  affecting  the  seat  of  ihc  sitting  member,  that  Hard- 
ng  was  an  occasional  agent  only,  and  not  a  general 
igent  to  whom  the  management  of  the  election  was  de- 
mted.) 

Treating  has  not  been  proved  against  Mr.  Harris.     It  Qucre^whe- 
8  not  shown  that  he  gave  any  money,  meat,  drink,  or  en-  interufn?^ 
ertainment  for  the  purpose  of  being  elected.     It  is  not  "®°*  S^^^^ 
^very  entertainment  given  by  a  candidate  that  brings  him  didate  is 

treating. 
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LYME  REGIS. 

1842.     The  Committee  was  appointed  on  Thursday,  tlie  6th  of 
May,  1842,  and  consisted  of  the  following  gentlemen: 

Benjamin  HaMres,  Esq  ,  M.  P.  for  Lambeth. —(Chairman.) 
Thomas  Thomely,  Esq.,  M.  P.  for  Wolverhampton. 
Viscount  Barrington,  M.  P.  for  Berkshire. 
Edward  Heneage,  Esq.,  M.  P.  for  Great  Grimsby. 
Charles  Gray  Round,  Esq.,  M.P.  for  North  Essex. 
Benjamin  Wood,  Esq.,  M.  P.  for  Southwark. 
Edward  Cardwell,  Eeq.,  M.  P.  for  Clitheroe. 
Pe^Vioners— Electors  in  the  interest  of  Thomas  Hussey,  Esq. 
SUCing  Member — William  Pinney,  Esq. 

Counsel  for  the  Petit  ioners^Mr.  Cockbum,  Q.  C,  Mr.  SerjL  Wrangli«i«. 
Mr.  Russell  Gumey,  and  Mr.  Edwards. 

Agents — Messrs.  Currie  and  Woodgate. 

Counsel  for  the  Sitting  Member  —Mr.  Austin,  Q.  C,  Hon.  J.  Talbot, 

and  Mr.  Kinglake.  < 

Agents — Messrs.  Burke  and  Venables. 


Petition.  ^^^  petition,  after  stating  that  the  election  was  held 

on  the  28th  June,  1841,  and  that  Mr.  Pinney  and  Mr. 
Hussey  were  candidates  thereat,  and  that  Mr.  Pinnej 
was  returned,  alleged,  "  That  a  large  number  of  the 
votes  entered  upon  the  poll  taken  at  the  said  election  for 
the  said  William  Pinney,  were  bad,  illegal,  and  invalid ; 
that  divers  persons  were  admitted  to  vote  for  the  said 
William  Pinney  who  had  not,  at  the  time  they  so  voted, 
the  same  qualification  for  which  their  names  were  origi- 
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ly  inserted  in  the  register  in  force  at  the  said  election,  1842. 
[  others  who  had  been  improperly  registered,  having 
sufficient  qualification  in  that  behalf,  and  others  who, 
bin  six  months  before,  or  during,  or  within  fourteen 
rs  after  the  election,  had  been  and  were  employed  as 
ints,  or  in  some  other  capacity  for  the  purposes  of  the 
1  election,  within  the  meaning  and  provision  of  the 
tute  in  that  case  made  and  provided,  and  others  who 
1  become  and  were  disqualified  by  reason  of  their 
Dg  employed  in  charging,  collecting,  and  managing  the 
ties  of  the  posi  office,  excise,  customs,  or  other  duties 
revenues,  the  votes  of  all  which  persons  respectively 
)u]d  be  now  struck  off  from  the  said  poll ;  that  divers 
ler  persons  voted  at  the  said  election  for  the  said  Wil- 
in  Pinney,  who  personated  deceased  or  absent  voters, 
1  others  who  were  bribed  to  vote  thereat,  others  who 
]  voted  for  bribes,  others  who  had  offered  or  had  given 
bes  to  persons  entitled  to  vote  or  claiming  to  vote  at 
I  election,  and  others  who  had  been  treated  within  the 
aning  of  the  acts  in  force  against  treating  at  elections/' 
e  petition  also  contained  charges  of  bribery  and  trcat- 
against  the  sitting  member ;  and  prayed  the  House  to 
;lare  that  his  election  and  return  was  null  and  void, 
I  that  Mr.  Hussey  was  duly  elected,  and  ought  to  have 
!n  returned. 

The  Committee  came  to  the  following  preliminary  reso-     m«.v  6. 

.  Preliminary 

^"^'  ^  resolutions. 

.  That  if  costs  be  demanded  by  either  party,  under 
;ions  84  to  88  of  the  4  &  5  Vict.  c.  58,  the  question 
)t  be  raised  immediately  after  the  decision  on  that  par- 
lar  case. 

.  [The  same  as  the  second  preliminary  resolution  in 
Scuthampton  case  (1 ).] 

(1)  iln/^p.378. 
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3.  That  one  class  of  objections  be  exhausted  before 
counsel  shall  proceed  to  another  class. 

On  the  petition  being  read,  Mr.  Austin  called  the  at- 
tention of  the  Committee  to  an  interlineation  in  the  peti- 
tion, consisting  of  the  insertion  of  the  words  "  post  office" 
in  that  part  of  the  petition  which  alleged,  that  persons 
were  admitted  to  vote  for  the  sitting  member  who  were 
disqualified  "  by  reason  of  their  being  employed  in 
charging,  collecting,  and  managing  the  duties  of  the  [post 
ofBce],  excise,  customs,  or  other  duties  or  revenues."  He 
referred  to  the  Southampton  {I)  and  PortarUngion{i) 
cases,  in  both  of  which  an  objection  was  taken  to  the 
petition,  on  the  ground  of  an  interlineation  in  it.  In  the 
former  of  those  cases,  certain  classes  of  objections  to  the 
votes  for  the  sitting  member,  comprised  in  the  allegations 
interhned,  were  abandoned  by  the  counsel  for  the  peti- 
tioners, who  were  then  permitted  to  proceed  upon  the 
other  charges  in  the  petition.  In  the  PortarUngton  caK^ 
the  same  thing  was  done.  In  the  present  case,  the  peti- 
tioners may  adopt  the  same  course,  and  withdraw  the 
allegation  contained  in  the  words  interlined.  But  unlets 
they  consent  to  do  so,  it  lies  upon  them  to  show  that  the 
interlineation  was  not  made  after  the  signature  of  the 
petition. 

Wiicn  a  bill  of  exchange  appears  to  be  altered,  the 
onus  of  proving  that  the  alteration  was  made  before  nego- 
tiation is  thrown  upon  the  party  suing  on  it  :  Johnson  r. 
Duke  of  Marlborough  (3).  So,  Ukewise,  though  a  deed 
that  is  thirty  years  old  in  general  proves  itself,  yet  if  there 
is  any  erasure  or  interlineation  in  it,  it  is  incumbent  on 

(1)  P.  &  K.  214  ;  C.  &  R.  103.  (2)  P.  &  K.  238  ;  C.  &  R.357. 

(3)  2  Surk.  313 ;  Roscoe,  N.  P.  E.  165  ;  and  see  Umnuin  y.  Didbii*^. 
6  Bing.  183  ;  2  Moo.  &  Pay.  289  ;  Knight  v.  Clements,  3  Nev.  &  P.  375; 
8A.&E.  215. 
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the  party  producing  it  to  prove  it  in  the  regular  manner     184S. 
by  the  witness,  if  living,  or  by  proof  of  his  handwriting, 
and  that  of  the  party,  if  dead  (1). 

The  presumption  in  favour  of  documents  of  a  public 
description,  with  regard  to  which,  ''  omnia  praesumuntur 
fiti  esse  acta,  &c."  cannot  apply  to  a  document  of  a  pri- 
vate nature  like  this,  prepared  by  a  private  person,  not 
by  any  pubUc  officer  responsible  for  its  contents.  We 
submit,  that  the  petitioners  must  either  show  that  the 
interlineation  was  made  before  the  signatures  were  afRxed 
to  it,  or  the  words  interlined  cannot  be  considered  as  part 
of  the  petition. 

Mr.  Cockbum. — If  it  appeared  that  the  interlineation 
was  made  after  the  signature  of  the  petition,  we  might  be 
bound  to  accept  the  alternative  proposed,  of  either  ex- 
plaining or  abandoning  the  interlineation.  In  the  South- 
ampton and  Poriarlington  cases  it  was  admitted  that  the 
alterations  had  been  made  after  the  petition  was  signed. 
But  there  is  nothing  to  show  that  such  was  the  case  here. 
On  the  contrary,  the  petition  having  been  received  by 
the  House,  and  referred  to  the  committee,  the  presump- 
tion is,  as  with  respect  to  all  public  documents,  that 
there  has  been  no  fraud  or  irregularity  in  its  concoction. 
So,  in  the  case  of  interlineations  in  indictments,  the  pre- 
sumption would  be,  that  they  were  made  before  the  bill 
was  preferred  to  the  grand  jury.  Even  in  a  deed,  an 
interlineation  will  be  presumed  to  have  been  made  before 
the  execution  (2),  In  the  passage  cited  from  Mr.  Roscoe*s 
book  (3),  where  he  remarks  that  in  the  case  of  a  deed 
thirty  years  old,  if  it  appear  to  contain  erasures  or  inter- 
Bneations,  the  party  producing  it  is  put  to  the  usual  proof 
of  its  execution,  it  is  observable  that  the  learned  author 
adds,  '*  But  perhaps  this  is  strictly  necessary  only  where 

(1)  RoMoe,  N.  P.  E.  93.  (3)  N.  P.  E.  93. 

(2)  SeeCo.  Liu.  225  b,  n.l. 
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184^.  the  alteration  appears,  on  the  face  of  it,  wuiierial  ot  iui- 
'  pictous,"  No  suspicion  of  fraud  or  collusion  is  even  sug- 
gested in  the  present  case :  and  the  alteration  can  hardly 
be  considered  as  material,  from  which  no  prejudice  to 
any  one  or  unfair  surprise  can  ensue,  since  the  petition 
involves  a  scrutiny,  and,  as  a  general  rule,  all  votes  with- 
out exception  are  liable  to  be  overhauled  on  a  scrutiny. 

The  Committee,  after  deliberation,  resolved.  That  the 
counsel  for  the  petitioners  must  either  account  for  the 
words  "  the  post  office*'  interlined,  or  the  Committee  will 
read  the  petition  as  if  the  words  "  the  post  office"  wot 
not  in  it. 

After  the  announcement  of  this  resolution,  Mr.  Caek' 
burn  stated  that  the  person  who  engrossed  the  petitioD» 
and  who  could  explain  the  circumstances  of  the  inter- 
lineation, had  been  summoned  as  a  witness  by  the  peti- 
tioners, but  had  not  yet  arrived  in  town,  having  objected 
to  travel  by  railway  with  the  other  witnesses :  he  there- 
fore applied  to  the  Committee  to  allow  the  further  const* 
deration  of  the  matter  of  the  interlineation  to  be  deferred, 
till  it  should  arise  under  the  particular  class  of  objections 
to  which  the  interlineation  related,  or  at  any  rate  till  the 
attendance  of  this  witness  could  be  obtained  ;  proceeding 
in  the  meantime  wiih  the  general  matter  of  the  petition. 

Mr.  Kinglake  opposed  the  application,  contending, 
that  the  Committee  could  not  proceed  on  the  petition,  tiB 
the  question  of  the  interlineation  was  disposed  of  either 
one  way  or  the  other,  to  the  satisfaction  of  the  Committee, 
and  it  was  ascertained  positively  what  were  the  allegations 
contained  in  the  petition. 

The  Committee  consented  to  the  postponement  of  the 
consideration  of  the  question  of  the  interlineation  tifl  the 
next  day  or  Monday,  when  the  witness  was  expected  to 
arrive  in  town. 

The  case  was  then  opened  on  the  part  of  the  peti- 
tioners, and  the  scrutiny  of  the  votes  entered  into. 
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On  Monday,  May  9th,  the  clerk  who  engrossed  the      1842. 
tition  was  examined,  and  proved  that  the  words  ''  the 
ist  office"  were  interlined  before  the  petition  was  signed, 
id  that  the  petition,  thus  corrected,  was  read  to  the  par- 
*8  before  they  signed  it. 


WILLIAM  MEACHEMS  CASE.  May 6. 

Daniel  Channon,  being  examined  by  Mr.  Edwards,  AwitDess 
stated  that  on  the  19th  June,  1841,  he  removed  from  a  house  juppori^of 
»hich  he  had  occupied  in  Monmouth-street,  Lyme,  to  the  ^°  objeciion 

*  t.  1     1       to  a  vole  m 

house  previously  occupied  by  the  voter,  and  for  which  the  a  scrutiny, 

voter  was  registered  ;  and  was  living  in  the  latter  house  at  be  cross  ez- 
the  time  of  the  election.     On  his  cross-examination  by  fJUu  reiat^ 
Mr.  Talbot,  he  said  that  he  had  voted  as  a  householder  iog  to  his 
Bt  the  election ;  that  the  third  question  had  been  put  to  for  the  par- 
Win  at  the  poll,  and  that  he  had  answered  it  in  the  affirm-  ?°^i(ing**' 
ative.    Mr.  Talbot  was  then  proceeding  to  examine  him  *^^"™- 
18  to  the  circumstances  of  his  removal  from  the  one  house 
^  the  other. 

Mr.  Serjt.  Wrangham  objected  that  Mr.  Talbot  had  no 
ight  to  cross-examine  the  witness  as  to  the  facts  relative 
)  another  vote  than  that  at  present  under  discussion. 
?he  examination,  it  will  be  said,  is  for  the  purpose  of  dis- 
rediting  the  witness ;  but  it  goes  beyond  that  object  in 
ntering  into  the  particulars  of  the  witness's  own  qualifi- 
ition. 

Mr.  Talbot  contended  that  the  examination  was  strictly 
\  the  credit  of  the  witness,  as  for  the  purpose  of  showing 
lat  he  answered  the  third  question  falsely,  he  was  en- 
tied  to  examine  him  as  to  the  facts  of  his  qualification. 

The  Committee  decided  that  the  cross-examination 
light  proceed  (1). 

(1)  See  WardW'i  etue,  and  Unsworth't  case,  IVigan,  antt,  139,  140,  and 
ing*t  eai$,  jtott,  468. 
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Richard  Fowler,  the  overseer,  who  was  called  as  a  wit- 
ness in  this  case,  having,  before  he  gave  evidence,  made 
^  an  application  to  the  Committee  respecting  the  compen- 
7,  sation  he  would  be  entitled  to  for  loss  of  time  while  at- 
id     tending  as  a  witness  before  them, 

'*         Mr.  Cocibum  referred  to  the*  rule  laid  down  by  the 

>      Southampton  Committee  on  this  subject  (1),  according  to 

r      which  the  witness,  before  he  gave  his  testimony,  was  to  be 

^^  paid  the  necessary  expenses  to  enable  him  to  appear  before 

the  Committee,  but  all  further  expenses  must  be  referred 

to  the  taxing  officer. 

The  Chairman  assented  to  the  propriety  of  that  rule. 

I  WILLIAM  HICKS'S  CASE. 

be        The  voter  was  registered  for   *'  House  and  Garden, 

,e     Church-street."     His  vote  was  objected  to,  on  the  part  of 

J     the  petitioners,  on  the  ground  of  loss  of  quaUfication  be- 

>^     tween  the  registration  and  the  election. 

e  It  appeared  that  in  July,  1840,  the  voter  occupied  a 

house   and   garden    in   Church-street,   of   which  James 
Edwards  was  the  landlord.    This  house  was  burnt  down 

u  in  the  month  of  October,  1840,  and  inunediately  after- 
wards the  voter  removed  into  another  house  in  the  same 
street,  and  did  not  continue  in  the  occupation  of  any  part 
of  the  premises  which  he  had  occupied  under  Edwards* 

n  The  house,  after  the  fire,  was  quite  a  ruin,  the  roof  faDen 
in,  and  most  of  the  walls  down,  and  the  garden  was  sof' 
fered  to  run  to  waste.  In  September,  1841,  the  house 
was  rebuilt,  and  was  not  let  again  to  the  voter,  but  to 
another  person. 

The  voter  was  rated  for  the  house  and  garden  in 
Church-street,  belonging  to  Edwards,  in  the  rate  of 
August,  1840.     In  the  rate  book  of  November,  1840,  and 

(1)  i4nie,380. 
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February  and  May,  1841,  there  was  no  occupier's  name  1842. 
n  the  entry  of  those  premises,  and  they  were  noted  as 
*  void."  In  the  rates  of  November,  1840,  and  February, 
1841,  the  voter  was  rated  for  the  other  house  in  Church- 
ttreet.  He  had  been  in  the  occupation  of  Edwards's 
louse  for  several  years,  as  tenant  from  year  to  year. 

Mr.  Kinglake  in  support  of  the  vote. — On  the  Slst  July, 
1840,  the  voter  was  in  occupation  of  these  premises  as  tenant 
from  year  to  year.  And  it  has  not  been  shown  that  his 
^nancy  was  determined  between  that  time  and  the  elec- 
don  by  any  of  the  means  by  which  such  a  tenancy  can  be 
letermined.  There  was  neither  a  notice  to  quit ;  nor  a 
surrender  in  writing  ;  nor  a  surrender  by  operation  of 
law ;  the  landlord  having  neither  actually  resumed  the 
possession,  nor  accepted  a  tenant  in  lieu  of  the  voter. 
Indeed,  the  landlord  seems  to  have  had  nothing  to  do  with 
the  premises  till  the  September  after  the  election,  when 
the  house  was  rebuilt.  The  voter's  tenancy  therefore  must 
be  presumed  to  have  continued ;  and  the  accident  of  the 
bouse  being  burnt  down,  would  not  relieve  him  from  his 
liability  as  tenant,  without  a  notice  to  quit,  and  in  the 
absence  of  an  express  stipulation  (1).  Then  as  to  his 
occupation  :  the  premises  after  the  fire  were  not  capable 
>f  occupation ;  it  was  the  duty  not  of  the  tenant,  but  of 
the  landlord,  to  rebuild  them,  and  the  landlord's  neglect  to 
lo  so  would  not  affect  the  tenant's  right  to  occupy. 
Their  value  being  of  the  requisite  amount  before  the  fire, 
the  voter  ought  not  to  be  disqualified,  because  it  may  have 
leen  reduced  below  that  amount  by  a  casualty  over  which 
16  had  no  controul ;  having  done  no  act  himself  to  alter 
)r  affect  his  qualification.  The  present  case  should  be 
jovemed  by  the  same  principle  as  was  followed  in  Mey- 
icVs  case  (2),  and  Father's  case{S),  where  it  was  held, 

(1)  Sec  Ism  v.Garton,  6  Bing.  N.  C.  601  ;  7ScoU,  637. 

(2)  New  Windtor,  K.  &  0. 153.        (3)  Woodstock,  F.  &  F.  449. 
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1842.  that  the  qualifying  occupation  of  the  voter  was  not  affected 
by  the  circumstance  of  the  house  being  pulled  down  for 
the  purpose  of  being  rebuilt. 

Mr.  Serjt.  Wrangham  against  the  vote. — There  might 
possibly  be  cases  where  an  interruption  of  the  occupation 
occasioned  by  a  casualty  of  this  kind,  would  not  affect  the 
qualification,  if  there  was  an  intention  of  resuming  Ae 
occupation  as  soon  as  the  premises  were  rebuilt  (1).  But 
here,  there  appears  to  have  been  no  such  intention ;  and 
when  the  house  is  rebuilt,  the  voter  continues  in  the 
occupalion  of  the  other  house  into  which  he  had  removed, 
and  this  house  is  let  to  another  tenant. 

Vote  struck  off. 


May 9.  EDMUND  GREGORY'S  CASE. 

In  the  list         This  voter  was  objected  to  in  class  4  of  the  petitioners' 

objwSdto,  ''^^  ^^  objections,  and  against  his  name  was  written,  **  Tkc 

there  was  same  objections  as  against  the  said  John  Bazley,as  statei 

against  the  in  this  class,  No.  4.*'     In  the  preceding  part  of  the  list) 

voter,  not  the  name  of  John  Bazley  occurred  three  times,  with  a 

oiTecUon  ^^  separate  head  of  objection  stated  in  each  case  against  hb 

themselves,    name, 
but  only  a 

reference  to  Mr.  Austin  objected  to  this  case  being  gone  into,  on  the 
lions  slated  g^ound  that  the  statement,  written  against  the  voter's 
against  the    name  in  the  list,  was  not  such  a  specification  of  the  ob- 

name  of  . 

B.  another    jection   to  his  vote,  as  was  required   by  the  4  &  5  Vict. 

was  held  a    c.  58.      The  53d  and  77th  sections  of  that   Act,  require 

speciBcaiion  ^^^^  ^^^  heads  of  objection  should  be  "  specified"  and 

fecUons^to     "  distinguished"  against  the  name  of  the  voter  in  the  list. 

the  vote.  But  the  mode  here  adopted  does  not  effect  the  purpose  of 
within  tlie  .^   .  ,...,.  ,  .        .  .  ,  J 

4  6c  6  Vict,  ^pc^vy^ng  or  dtstmgmshttig  any  objections  as  mtendca 

c.^58,ss.53,  ^Q  bg  y^g^j  against  this  vote.    There  is  no  head  of  ob- 
jection specified  against  the  name  of  the  voter  himself; 

(1)  See  Jamti  Casetu'i  ease,posr,  463. 
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ere  is  only  a  reference  to  the  objections  stated  against  184S. 
e  name  of  John  Bazley.  But  there  is  no  John  Baziey 
1  the  list  against  whom  any  objections  are  specified. 
he  name  of  John  Bazley  occurs  three  times,  and  each 
ne  a  single  objection  is  separately  stated  against  the 
ime.  But  there  is  nothing  to  show  either  that  he  is  the 
ime  person  who  is  thus  repeatedly  described,  or  which 
r  the  three  names,  or  which  of  the  three  several  objec- 
ons,  is  meant  to  be  referred  to  in  the  statement  set 
gainst  the  name  of  the  voter. 

Mr.  Cockburn  contended  that  the  object  of  these  pro- 
isions  of  the  Act  being  to  give  a  fair  and  distinct  notice 
)f  the  nature  of  the  objection  to  the  party  objected  to, 
;hat  object  was  accomplished  as  perfectly  by  a  reference 
of  this  kind  to  the  objection  stated  against  another  name, 
as  if  the  objection  were  repeated  at  length  against  each 
individual  name ;  while  the  latter  mode  would  swell  the 
lists  to  a  most  inconvenient  and  expensive  prolixity : 

When  he  was  stopped  by  the  Chairman,  who  stated 
that  the  Committee  were  of  opinion,  that  the  objection 
taken  to  the  form  of  the  list,  by  the  counsel  for  the  sitting 
nember,  was  not  a  tenable  objection  (1). 

JAMES  COZENS'S  CASE.  May  lo. 

The  vote  was  objected  to  on  the  ground  of  loss  of  qua-  where  the 
ification  between  the  registration  and  the  election.  for  which 

The  premises,  in  respect  of  which  the  voter  was  regis-  J[Ja/^j^. 
Bred,  consisted  of  a  house,  barn,  stables,  cow-houses,  yard  tered,  were 

burnt  down 

nd  garden.     He  was  himself  the  owner  of  them.     In  Oc-  between  the 

ober,  1840,  they  were  burnt  down.  The  voter  removed  to  andtheeiw- 

nother  habitation,  and  as  soon  as  matters  were  arranged  ^^^"'  "°^ 

°        werenoten- 

rith  the  fire  ofiice  in  which  he  was  insured,  he  began  to  tirely  re- 
built till 
iftcr  tbe  electiooi  but  the  voter  at  the  time  of  the  election  liad  resumed  the  occupation  of  such 
pirt  of  them  as  was  then  rebuilt,  the  qualiScation  was  not  lost. 

(1)  See  Wtymouih  eate,  antt,  108. 
VOL.  I. — B.  A.  £•  C.  U  H 
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1842.  rebuQd  the  premises.  The  outhouses  were  first  rebuilt, 
and  they  were  coTered  in  early  in  1841,  and  as  soon  as 
they  were  fimshed,  he  began  to  use  them  as  before;  and 
he  was  using  them  at  the  time  of  the  election.  The  re- 
building of  the  house  was  begun  in  the  spring  of  1841, 
but  it  was  not  finished  till  the  latter  end  of  the  summer, 
when  he  went  back  to  live  in  it ;  and  he  was  not  living  in 
it  at  the  time  of  the  election.  The  garden  was  cultirated 
by  the  voter  in  the  spring  of  1841,  and  at  the  time  of  the 
election.  It  was  stated,  as  the  opinion  of  one  of  the  wit- 
nesses, that  the  annual  value  of  the  part  of  the  premises 
that  were  rebuilt  and  occupied  at  the  time  of  the  electioD 
was  between  seven  and  eight  pounds.  The  voter  fv 
rated  for  the  premises  in  all  the  rates  from  May,  1840,  to 
May,  1841 ;  but  in  the  rate  books  for  February  and  Mij, 
1841,  there  was  no  entry  of  any  amounts  collected  is 
respect  of  the  rates  made  in  those  months. 

Upon  this  evidence,  it  was  admitted  by  Mr.  Coekbtn, 
that  the  objection  to  the  vote  could  not  be  sustained  (I). 


May  10  and  GEORGE  RING'S  CASE. 

The  voter         ^^^  ^^^^^  ^^^  registered  for  a  "  House,  Mill  Green." 
having  du-    His  vote  was  objected  to,  on  the  ground  of  loss  of  qu«- 
electoral       Kfication  between  the  registration  and  the  election. 
pSiSlie      ^^  appeared,   that   during  the   first   half-year  of  tie 
";f  a!?r^^*  electoral  year  1839—40,  the  voter  was  in  the  occupati* 
housic  Iq  a.   of  a  house  in  Coombe  Street,  in  which  he  had  been  lhi< 
imtuo'dlato     ^^^  several  years.     In  January,    1840,  the  preraiiesi" 
w«  p"^oi    Coombe  Street  were  burnt  down,  and  he  removed, »  ^  jj^ 
totmir'   ^^Ti"®"^®*  *^  the  house  in  Mill  Green,  for  which  bet*  L 


Ifl  £,sir«fii  registered.  But,  as  soon  after  the  fire  as  an  arr&Dgaaf^ 
^guITauiSr  ^^^^^  ^^  effected  with  the  fire  office,  the  rebuilding  of 
Mdekcaou  thti  premises  was  commenced,  and  when  part  of  theffl, 

(1)  See  Hicks^t  case,  ante,  460. 
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r  a  laundry  and  outhouses,  was  finished,  at     184S. 

1840,  he  resumed  the  occupation  of  that  be  left  the 
fe  carrying  on  there  the  business  of  a  laun-  ^°^  *°^®' 
paid  an  apportioned  rent  of  21.  5s.  for  the  returned 
:he  year  from  Midsummer   to  Micliaelroas.  ^.street: 
ihaelmas,  1840,  the  rebuilding  of  the  whole  ll^i^\^ 
completed,  he  left  the  house  in  Mill  Green,  vote. 
*eside  in  the  new  house  in  Coombe  Street,  for 
id  from  that  time  the  rent  of  twenty  pounds 
ame  rent  that  he  had  paid  for  the  old  house 
I  burnt  down, 
n,  in  support  of  the  vote. — It  appears  that  at 

1840,  the  voter  had  resumed  the  actual  oc- 
i  part  of  the  premises  in  Coombe  Street,  pay- 
ict  of  them  an  amount  of  rent  sufficient  to 
lification.  During  the  interruption  occasioned 
ent  of  the  fire,  he  had  gone  into  a  temporary 
dill  Green,  but  had  never  relinquished  the 
,  as  far  as  the  consequences  of  the  fire  per- 
ccupation  of  the  premises  in  Coombe  Street, 
nto  them  (is  soon  as  a  part  of  them  is  so  far 
be  capable  of  being  made  use  of  in  any  mode 
n,  and  as  soon  as  the  dwelling-house  is  com- 
abitation,  he  re-enters  it,  and  continues  to 

before.  He  may  therefore  be  considered 
iving  been  entitled  to  registration  in  re- 
mtinued  occupation  of  the  house  in  Coombe 
ably  to  the  principle  of  the  decision  to  which 
3e  came  yesterday,  in  Cozens' s  case  (1).  Or, 
viewed  as  a  case  of  successive  occupation, 
be  considered  as  having  been  entitled  to  be 
>e  register  in  respect  of  the  successive  occu- 
t  premises  in  Coombe  Street,  of  those  in  Mill 

(1)  AnU,  p.  463. 

hhS 
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1842.  Green,  and  of  those  in  Coombe  Street  again:  andlhen, 
according  to  the  correct  course  in  cases  of  successife  oc- 
cupation, the  premises  entered  upon  the  register  should 
have  been  those  which  were  last  occupied  in  succession. 
Under  either  view  of  the  case,  he  ought  to  have  been  put 
on  the  register  for  the  house  in  Coombe  Street.  He  has, 
however,  been  erroneously  registered  for  that  in  MiB 
Green.  But  shall  his  right  to  vote  be  prejudiced  by  thb 
mistake  or  neglect  on  the  part  of  the  registering  oflSoer! 
In  Georges  case{l)y  the  New  Windsor  Committee  reme- 
died a  similar  error  of  the  overseer,  in  entering  a  wroog 
qualification.  In  that  case  the  voter,  during  the  yeir 
preceding  the  registration,  left  a  qualifying  pro[)erty  io 
Gloucester  Place,  and  went  into  another  qualifying  pro- 
perty in  Peascod  Street.  The  overseer,  however,  in- 
serted his  name  in  the  list  of  voters  for  his  former  qusE- 
fication  in  Gloucester  Place.  The  Committee,  after  fill 
argument,  held  that  this  was  an  error  of  the  overseer, 
and  that  the  voter  should  not  therefore  be  deprived  of 
his  right  to  vote,  but  might,  notwithstanding,  vole  in 
respect  of  his  actual  qualification  in  Peascod  Street. 

Mr.  Serjt.  IVrangham,  against  the  vote. — This  voter  is 
registered  for  the  house  in  Mill  Green,  and  is  objected  to 
as  having  lost  that  qunhfication  since  the  registration: 
and  it  appears  from  the  evidence,  that  in  point  of  fact  be 
removed  frcmi  that  house  between  the  registration  and  the 
election!  antl  thus  was  unable  to  answer  truly  the  third 
(fuegtion  at  the  poll,  in  the  terms  in  which  the  returning 
officer  is  required  to  put  it,  "  specifying  the  particulanof 
the  qualification  as  described  in  the  register."  But,  it  is 
argued  on  the  other  side,  that  the  qualification  in  BTill 
Green  was  erroneously  inserted  in  the  list  instead  of  that 
in  Coombe  Street,  which  ought  to  have  been  entered ;  and 

(l;  Ntw  Windior,  K.  &  0. 163. 
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that  the  voter  ought  not  to  suffer  from  this  mistake  of  the  184S. 
overseers.  Every  one,  however,  is  Uable  to  suffer  by 
such  a  mistake;  and  therefore  the  legislature  has  pro- 
vided the  means  of  rectifying  any  mistake  of  the  kind,  by 
enabling  the  party  to  send  in  a  claim  to  be  registered  in 
respect  of  the  qualification  on  which  he  relies.  Here  the 
voter  might,  if  he  had  thought  proper,  have  claimed  to  be 
registered  for  the  house  in  Coombe  Street ;  but  not  having 
done  so,  he  cannot  now  call  upon  the  Committee  to  re- 
medy the  consequences  of  his  own  omission.  In  the  New 
Windsor  case,  which  has  been  cited  on  the  other  side, 
the  voter,  if  he  did  not  send  in  a  claim,  had  at  any  rate 
made  an  application  to  the  overseer  to  have  the  mistake 
Tectified.  The  cases  therefore  are  not  parallel,  even 
"with  regard  to  the  conduct  of  the  voter  himself,  and 
taking  the  gist  of  the  A^^tr  Windsor  case  to  be  such  as 
represented.  But  it  appears  from  the  arguments  in  that 
<ase,  that  the  real  point  on  which  the  decision  turned, 
Has  that  the  voter  had  quitted  the  property  for  which  he 
was  registered  before  the  31st  July,  and  that  there- 
fore the  objection  to  the  qualification  was  one  that  might 
have  been  taken  before  the  revising  barrister,  but  not 
having  been  taken  then,  could  not  be  entertained  by  the 
Committee.  That  however  is  a  ground  which  has  no  sort 
of  application  to  the  present  case,  as  there  is  no  doubt 
that  the  voter  at  the  period  of  registration  was  actually 
possessed  of  the  qualification  in  respect  of  which  his 
Dune  appears  on  the  register. 

But,  even  if  the  voter  had  claimed  to  be  registered  for 
the  premises  in  Coombe  Street,  it  does  not  appear  that  he 
was  rated  in  respect  of  them ;  and,  not  being  rated,  he 
could  not  have  sustained  his  claim.  If  then  he  was  not  en- 
titled to  be  registered  for  the  premises  in  Coombe  Street, 
how  can  his  return  into  the  occupation  of  them  in  anywise 
avail  bim,  even  if  it  took  place  before  the  31st  July?    Be- 
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1843.  sides,  he  continued  at  that  time  in  the  occupation  of  the 
house  in  Mill  Green,  so  that  there  would  not  be  a  siK- 
cessive  occupation  of  the  two  premises^  but  a  simultaneous 
occupation  of  both.  On  the  other  hand,  be  was  rightly 
registered  for  the  house  in  Mill  Green,  being  at  the  period 
of  registration  in  the  actual  occupation  of  it  by  residenoe^ 
and  being  moreover  rated  in  respect  of  it.  He  was  Eb* 
wise  properly  registered  in  respect  of  it,  as  premises  ooco- 
pied  in  succession  after  those  in  Coombe  Street.  And 
although  he  is  registered  in  respect  of  the  succeariie 
occupation  of  the  house  in  Coombe  Street  and  of  that  m 
Mill  Green,  the  qualification  in  respect  of  which  his  Dane 
is  put  upon  the  register,  is  the  house  in  Mill  Green,  thai; 
namely,  which  he  last  occupied  and  continued  to  occopj 
on  the  3 1  St  July,  1840.  And  having  quitted  that  house  at 
Michaelmas,  1840,  between  the  registration  and  the  ele^ 
tion,  the  loss  of  his  quaUfication  will  not  be  less  the  coo-  I 
sequence  of  that  change  of  occupation,  because  he  hii 
removed  back  again  into  the  house  in  Coombe  S^eet, 
which  he  had  occupied  during  the  first  part  of  the 
electoral  year,  or  than  if  he  had  removed  into  any  other 
premises. 

Vote  struck  off. 

Crost-exa-        Samuel  Osborne,  Junior,  who   was   called   as  a  wil- 
"'"nj*!]!^"  "^^^  ^"   ^^^^  case,    on    his    cross-examination   by  Mr. 
tCkr       ^^^J*^'  Wrangham,  admitted,  that,  on  the  day  of  polling, 
ib«  Com-      he  had  obtained   from   Harvey,   and  given    to  Hiscott, 
the  key  of  the  house  which  Harvey  then  occupied,  bol 
which  had  previously  been  occupied  by  Hiscott,  and  fcf 
wliich  Hiscott  was  registered.     Hiscott  voted  at  the  ele^ 
tion  I  and  his  vote  had  been  struck  off  the  poll  by  4e 
decision  of  the  Committee. 

Mr.  Serjt.  Wrangham  then  proceeded  to  cross-examine 
Ihe  witness  respecting  the  fact  of  his  having  procured  fcr 
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another  voter,  Landray,  the  key  of  the  premises  for  which     1848, 
Landray  was  registered. 

Mr.  Austin  objected  to  this  cross-examination  as  to 
matters  rehitive  to  another  vote. 

Mr.  Seijt.  Wrangham. — The  cross-examination  is  with 
the  view  of  discrediting  the  witness,  by  showing  that  in 
more  than  one  instance  he  had  procured  the  keys  of  pre- 
mises for  the  purpose  of  giving  voters,  who  had  ceased  to 
occupy,  a  colourable  title  to  vote.  In  MeachenCs  casety)^ 
this  Committee  permitted  the  cross-examination  of  Chan- 
noD  respecting  his  own  qualification,  the  object  being  to 
discredit  the  witness :  and  there  Channon's  vote  had  been 
objected  to  by  the  other  side,  as  Landray's  vote  is  objected 
to  by  us. 

Mr.  Austin. — According  to  the  rule  hitherto  invariably 
adopted  by  Election  Committees,  each  case  in  a  scrutiny 
is  considered  as  a  separate  trial,  and  cross-examination  is 
not  allowed  as  to  any  other  matter  than  that  immediately 
before  the  Committee.  The  Droitwich  case  (2),  the 
Shaftesbury  case  (S),  and  the  Carlow  case  (4),  are  autho- 
rities to  that  effect.  A  contrary  rule  would  be  productive 
of  the  greatest  injustice,  if  in  cross-examining  a  witness 
upon  one  case,  an  inquiry  was  permitted  into  the  facts  of 
another  case,  when  the  other  party  was  not  prepared  to 
meet  it.  The  decision  of  the  Committee  in  MeachenCs 
ease  is  opposed  to  the  authorities  referred  to,  none  of 
which  were  cited  on  that  occasion ;  and  in  that  case,  the 
hct  of  the  witness's  loss  of  qualification  by  removal  had 
come  out  in  the  examination  in  chief,  and  Mr.  Talbot  in 
his  cross-examination  merely  pursued  the  same  track. 

Mr.  Serjt.  Wrangham  could  not  but  admit  that  the  rule, 
as  now  laid  down  on  the  other  side,  was  that  which  was 
most  conformable  to  the  established  practice  of  Com- 

(1)  Ante,  p.  459.  (3)  F.  &  F.  370. 

(2)  K.&0.56.  (4)  F.&F.60. 
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184S.     mittees^  and  was  therefore  willing  to  consent  that  the 
resolution  in  Meachenis  case  should  be  rescinded. 

The  Chairman  said,  the  Committee  would  exercise  their 
discretion  in  judging  in  what  cases  and  to  what  extent 
such  a  course  of  examination  might  be  allowable ;  and  in 
the  present  case,  the  Committee  were  of  opinion  that  the 
cross-examination  could  not  proceed. 

At  the  commencement  of  the  proceedings  on  the  fol- 
lowing day,  the  Chairman,  referring  to  the  decisions  of 
the  Committee  in  the  last  case,  and  also  in  Meaehem'i 
case  {I),  observed,  that  the  Committee  in  allowing  of  a 
cross-examination  to  the  facts  of  another  vote,  where  such 
cross-examination  was  directed  to  the  credit  of  the  wit- 
ness, at  the  same  time  reserved  to  themselves  the  right  of 
interposing  if  they  considered  such  cross-examination  was 
carried  beyond  its  proper  object ;  and  as  in  Meaehem't 
case  they  had  allowed  the  examination  to  proceed  because 
it  was  confined  to  the  purpose  of  discrediting  the  witness, 
so,  on  the  other  hand,  in  Ring's  case,  they  had  put  a  stop 
to  the  examination  because  it  appeared  to  go  beyond  that 
purpose. 

jjf^y  11.  JAMES  HILL'S  CASE. 

The  voter's        The  voter  himself  was  examined  in  this  case,  in  support 
leceW^in    ^^  ^^^  objection  to   his  own  vote,  (loss  of  quahfication 

support  of    since  the  time  of  registration),  but  without  having  been 
theobjec-  .         ,    ,        ,  ,  ,.       ,  . 

tion  to  his     cautioned  that  he  was  not  obliged  to  answer  any  question 

butconfined  Ending  to  invaUdate  his  vote.     He  stated,  that  he  bad 
to  that  par-   removed  from  the  house  for  which  he  was  recristered,  two 

ticular  ob-  _  o  ' 

jection.  months  before  the  election.  He  had,  however,  voted  at 
the  election;  and  said  that,  before  he  voted,  Mr.  X.Y.) 
a  partisan  of  the  sitting  member,  had  spoken  to  him  on 
the  subject  of  his  vote.     Mr.  Cockbum  then  asked  tbe 

(1)  ilnt«,p.  459. 
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witness,  "What  passed  between  you  and  X.  Y.  with  re-      1842. 
spect  to  your  vote  ?"    This  question  was  objected  to  by 

Mr.  Talbot. — Mr.  X.  Y.  is  not  shown  to  have  been  an 
agent  for  the  sitting  member  at  the  election,  and  therefore 
evidence  of  a  conversation  which  passed  between  the  wit- 
ness and  him,  a  third  person,  neither  a  party  nor  in  any- 
wise connected  with  the  subject  of  the  inquiry,  is  clearly 
inadmissible  under  the  general  rule.  Although  the  wit- 
ness is  called  to  give  evidence  against  hiii  own  vote,  his 
evidence,  like  that  of  any  other  witness,  must  be  confined 
to  facts  coming  within  his  own  knowledge  ;  and  the  ques- 
tion proposed  to  be  asked  is  not  for  the  purpose  of  ob- 
taining evidence  of  the  voter's  own  admission  of  the  loss 
of  his  qualification,  but  is  directed  to  the  matter  of  a  con- 
versation which  is  quite  irrelevant  to  the  immediate  issue. 

Mr.  Coekbum  contended  that,  the  witness  having  ad- 
mitted facts  which  showed  that  he  was  not  quahfied  to 
vote,  and  yet  having  voted,  it  was  requisite,  for  due  ex- 
planation of  the  matter,  to  ask  him  what  was  liis  motive 
and  inducement  for  voting,  notwithstanding  the  existence 
of  such  facts ;  and  to  sift  thoroughly  all  the  circumstances 
attending  the  vote ;  as  they  might  materially  afiect  the 
decision  of  the  Commitee  upon  the  case,  or  the  conse- 
quences that  might  result  from  that  decision. 

The  Chairman  suggested  that  the  examination  should 
be  confined  as  closely  as  possible  to  the  immediate  issue 
before  the  CJommittee,  the  removal  of  the  voter.  After 
some  further  discussion,  however,  the  Committee  allowed 
the  question  to  be  put.  In  answer  to  it,  the  witness  stated, 
that  Mr.  X.  Y.  said,  that,  if  the  witness  voted,  he  would 
pay  what  the  witness  owed  Mr.  Pinney,  whatever  it  might 
be. 

Mr.  Talbot  submitted  that  this  answer  must  be  struck 
out  of  the  minutes,  having  nothing  whatever  to  do  with 
the  question  of  the  voter's  removal. 
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184«.  Mr.  Coctbum  consented  to  have  it  struck  out,  and  the 
question  was  then  put  in  a  shape  limiting  it  to  the  subject 
of  the  removal. 

The  evidence  of  the  voter  relative  to  his  removal  was 
confirmed  by  that  of  another  witness,  and  the  Committee 
decided  that  the  vote  should  be  struck  off  the  poll. 

May  12. 13,  JAMES  POWELL'S  CASE. 

and  14. 

The  voter         The  voter  was   registered   for  *' House  and  Garden, 
Charmouth  Street." 


tered  for  a 

"House end      Hg  ^^s  a  farmer;  and  in  July,  1840,  he  occupied,  as 

O&rden  i  ^  ^ 

the  premises  tenant  of  Philip  Shalch,  premises  in  Charmouth  Street, 

^"^n-  consisting  of,  1.  A  garden  abutting  on  Charmouth  Street; 

JJ^Jij^'  2.  A  butcher's  shop,  fronting  the  street,  and  standing  in 

house  and  Q^e  corner  of  the  garden ;    3.  A  dwelling-house  at  the 

several'out-  bottom  of  the  garden ;  4.  A  slaughter-house,  adjoining  the 

noneof^'  house,  but  without  any  internal  communication  between 

^*stic°'ifr^  them  ;  5.  An  entry,  and  open  space  or  yard,  forming  an 

poses,  and  approach   to   the  house    and  slaughter-house  from  the 

them  used  Street ;    6.  A  second  yard  on  the  other  side  of  the  house 

tural^u^r-  ^^^  slaughter-house,  entered  through  a  gate  from  the 

pos^,  and  fijst  yard ;  7.  A  third  yard,  separated  from  the  second 

a  different  by  a  wall  running  across  the  whole  breadth  of  the  pre- 

to  thaTin  mises,  With  a  gate  from  the  one  yard  into  the  other,  and 

which  the  ^  gj^^g  ^^^  into  the  fields  at  the  further  end  of  the  third 

nouse  was ;        ^ 

between  the  yard ;  and  8.  A  barn,  stable,  and  shed  at  the  side  of  the 

and  elec-      third  yard.     The  whole  of  the  premises,  the  ground  plot 

t*h°house**    of  which  formed  a  nearly  regular   parallelogram,  were 

to  a£th  *°    inclosed  by  a  stone  wall  on  each  of  the  four  sides,  being 

person  who   in  some  parts  the  wall  of  the  adjoining  premises, 
occupied  rni  -ii  ., 

them  at  the        J-  ogetlier  with  these  premises,  the  voter  was  also  in  the 

dMtion!the  occupation  of  about  twenty-three  acres  of  land,  as  tenant 

wrt^^e     under  the  same  landlord,  Shalch. 

iw^mng         The  house  was  a  dairy-house;  and  in  March,  1841, 
wtDeoocu-  "^  ^  ' 

pttioQ  Of  the  Totei :  it  was  held  that  be  was  not  enUiled  to  vote. 
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John  Miller  took  the  dairy  of  the  voter,  renting  of  him 
for  that  purpose  the  house  and  garden,  with  the  run  of 
the  land  for  the  cows,  and  the  cowstalls  in  the  fields,  and 
on  the  17th  of  March  went  to  reside  in  the  house,  which 
the  voter  had  left  shortly  before.  Miller  continued  to 
occupy  the  house  and  garden  from  that  time  till  the  29th 
of  January,  1842,  when  he  gave  up  the  dairy.  All  the 
rest  of  the  premises  remained  in  the  occupation  of  the 
voter. 

The  voter  was  rated  for  ^'  House  and  Land,  Shalch 
Farm,^  in  all  the  rates  from  May,  1840,  to  May,  1841, 
both  inclusive.  He  was  also  rated  separately,  as  the 
occupier  of  the  butcher's  shop,  in  the  rates  of  February 
and  May,  1840,  but  it  was  entered  as  *'  void,"  and  the 
amount  carried  out  as  *'  not  recoverable  or  legally  ex- 
cused." In  the  subsequent  rates  also  it  was  entered  as 
^  void,'*  without  any  occupier's  name.  It  had  been  shut 
up,  and  not  used  as  a  butcher's  shop  for  two  or  three 
years,  but  the  voter  had  the  key  of  it,  and  used  it  occa* 
sionally  as  a  storehouse.  The  slaughter-house  likewise 
was  only  used  to  keep  lumber  in.  The  third  yard  was  a 
rick-yard,  and  the  barn,  stable,  &c.,  were  used  for  agri- 
cultural purposes. 

Ground  Plan  of  the  Premises* 


1842. 


o 
o 


w 
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1 842.  There  was  considerable  variance  in  the  evidence  gifen 
before  the  Committee,  respecting  the  annual  value  of  the 
premises,  exclusive  of  the  house  and  garden ;  the  witnesses 
called  on  the  one  side  estimating  them  at  7/.  or  8^,  and 
those  on  the  other  side  at  about  15/.  a  year.  According 
to  the  highest  estimate^  however,  a  qualifying  value  could 
not  be  made  up  without  the  aid  of  the  third  yard,  and  the 
agricultural  buildings  in  it. 

It  appeared  that,  in  the  overseers*  list  of  voters  revised 
by  the  barrister  in  1841,  the  entry  of  the  voter's  qualifi- 
cation had  originally  stood  thus  :  "  James  Powell,  House 
and  Garden,  Charmouth  Street;"  but  this  description  of 
the  qualification  had  been  struck  out,  and  "  buildings  and 
land,  back  of  Charmouth  Street,"  substituted  for  it  in  the 
handwriting  of  the  revising  barrister. 

The  vote  was  objected  to  by  the  petitioners,  on  the 
ground  of  loss  of  qualification  between  the  registraticm 
and  the  election. 

Mr.  Auatin,  in  support  of  the  vote. — The  question  to 
be  determined  in  the  present  case,  is  this.  Was  the  voter 
at  the  time  of  the  election  possessed  of  the  same  qualifi- 
cation as  that  which  he  had  at  the  time  of  registration  ? 
At  the  time  of  the  registration,  and  for  the  twelve  months 
previous,  he  was  in  the  occupation  of  the  whole  of  these 
premises ;  all  contained  within  four  walls,  and  all  occupied 
together.  In  March,  1841,  Miller  takes  the  dairy  of  the 
voter,  and  at  the  same  time  comes  into  the  occupation  of 
the  house  and  garden.  But  with  respect  to  all  the  rest 
of  the  premises,  no  change  takes  place  in  the  voter's 
occupation ;  he  retains  all  within  the  four  walls,  except 
the  house  and  the  garden.  His  name  appears  on  the 
register  of  1840,  for  a  *^  House  and  Garden,  Charmouth 
Street."  And  it  will  be  said  on  the  other  side,  that  this 
description,  "  House  and  Garden,"  excludes  the  consi- 
deration of  every  other  part  of  the  premises.     But  we 
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contend^  that^  when  he  was  registered  in  1840,  he  was  1840. 
registered  for  all  that  is  contained  within  these  four  walls, 
because  all  within  the  four  walls  is  within  the  curtilage  of 
the  house ;  the  curtilage  being  here  clearly  defined  by  the 
stone  wall  that  bounds  the  premises  on  each  of  the  four 
sides.  As,  with  reference  to  the  law  of  burglary,  "  the 
dwelling-liouse  at  common  law  included  not  only  the  pre- 
mises actually  used  as  such,  but  also  such  outbuildings, 
&c.,  as  were  within  the  curtilage  or  courtyard  surrounding 
the  house,  and  were  consequently  considered  to  be  under 
the  same  protection  (1).'*  So,  when  the  voter  is  registered 
for  house  and  garden,  he  may  be  taken  to  be  registered 
for  all  that  is  comprised  within  the  same  curtilage.  For 
instance,  would  not  the  butcher's  shop  at  the  comer  of 
this  same  garden  be  included  in  the  description  of  ''House 
and  Garden?*'  As  much,  surely,  as  in  the  case  of  a  London 
house,  any  office  or  outhouse,  at  the  bottom  of  the  narrow 
slip  of  dirty  damp  ground  by  courtesy  called  a  garden, 
would  be  comprehended  in  the  general  denomination  of 
the  "  House."  Unless  this  latitude  of  signification  were 
attributed  to  that  term,  it  would  be  necessary  to  load  the 
register  most  inconveniently  with  a  distinct  enumeration 
of  all  the  several  buildings  of  which  the  premises  consist. 
All,  however,  that  is  required  to  be  put  upon  the  register 
is  a  description  of  the  principal  subject-matter  of  the  qua- 
lification. If  that  is  properly  described,  the  description 
must  be  taken  to  include  all  that  is  parcel  of  it  or  belongs 
to  it  as  a  component  or  dependent  member.  In  the  pre- 
sent case,  the  other  buildings  were  in  fact  so  connected 
with  the  house,  that  the  whole  might  well  have  passed 
under  the  description  of  the  house  with  its  appurtenances. 
They  are  all  contained  within  the  same  enclosure,  and  at 
the  time  of  registration  in  1840,  they  were  all  occupied 
together,  and  for  the  same  general  purpose.  And  this  is 
(1)  Rosco6*t  Crim.  Evidence,  326. 
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184S.  the  manner  in  which  the  revising  barrister  appears  to 
have  understood  the  terms  of  the  description,  when,  at 
the  succeeding  registration  in  1841,  he  altered  the  words 
''  House  and  Garden  *'  to  "  Buildings  and  Land."  In 
correcting  the  description  of  the  qualificationi  he  must 
have  considered  that  the  former  description  included  the 
whole  curtilage ;  and  as  the  voter,  though  he  bad  parted 
with  the  house  and  garden,  still  retained  buildings  and 
land  part  of  that  curtilage,  be  altered  the  description  io 
a  manner  conformable  to  the  present  state  of  the  facts. 
The  Petersfield  Committee  went  even  further  than  this, 
in  Legg's  case  (1),  where  the  revising  barrister  having 
refused  to  alter  the  description  ^'  House  and  Land,"  into 
*'  Barn,  Stable,  and  Land,*'  the  particulars  of  which  the 
qualification  actually  consisted,  the  voter  tendered  hii 
vote,  which  was  unanimously  allowed ;  though  it  does  not 
appear  that  there  was  any  house  at  all  to  which  the  other 
buildings  were  immediately  attached. 

But  it  may  possibly  be  objected,  that  the  buildings  re- 
tained by  the  voter  could  not  form  part  of  his  registered 
qualification,  because,  according  to  a  doubt  which  has 
sometimes  been  entertained,  the  house  and  the  other 
buildings  could  not  be  joined  to  make  up  the  qualification. 
"It  has  been  thought,"  says  Mr.  Rogers  (2),  referring  to  the 
words  "  a  house,  warehouse,  counting-house,  shop,  or  other 
building,"  "  that  no  two  or  more  of  the  same  description, 
nor  two  distinct  members  of  this  disjunctive  sentence, 
could  be  joined  together  for  the  purpose  of  completing 
the  value ;  as  for  instance,  that  house  could  not  be  joined 
to  house;  nor  house  or  shop  to  a  warehouse;  counting* 
house  to  a  shop,  or  the  like."  So  that,  if  there  be  any 
ground  for  this  doubt,  it  may  be  said,  that  though  there 
was  enough  in  the  present  case  to  make  two  qualifications, 
there  was  not  wherewithal  to  make  one.  But,  under  the 
(1)  F.  &  F.  262.  (2)  Law  and  Practice  of  Electioiis,  178. 
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statutes  relating  to  the  settlement  of  paupers,  which  re-  1843. 
quire  the  tenement,  by  renting  which  a  settlement  is 
gained,  to  consist  of  a  *'  separate  and  distinct  dwelling- 
house  or  building/'  it  has  been  held,  that  it  makes  no  dif- 
ference whether  two  or  more  of  those  descriptions  of  tene- 
ment be  held,  or  one  distinct  and  separate  tenement  of  either 
kind.  And  the  same  principle  appears  equally  applicable 
to  these  provisions  of  the  Reform  Act,  which  assume  the 
possession  of  property  of  a  certain  yearly  value  as  an 
indication  of  a  man's  credit  and  substance,  and  conse- 
quently of  his  fitness  for  the  exercise  of  the  franchise. 
Considered  in  that  view,  the  possession  of  two  of  the  spe- 
dfied  buildings,  being  together  of  the  requisite  value, 
would  certainly  afford  as  good  a  test  for  the  purpose,  as 
the  possession  of  one.  The  decisions  upon  the  settlement 
acts  have  gone  further  than  the  present  case  need  carry 
us.  According  to  those  decisions,  a  house  may  be  joined 
with  another  building  in  a  distant  part  of  the  parish  (1). 
But  here  these  outbuildings  are  immediately  contiguous 
to  the  house.  And  if  any  ambiguity  arises  upon  the 
words  of  the  27th  section  of  the  Reform  Act,  they 
should,  like  those  of  any  other  remedial  statute,  be  con- 
strued Uberally  in  favour  of  the  franchise  which  it  creates. 

The  circumstance  of  the  butcher's  shop  being  rated 
separately  does  not  afford  any  ground  of  argument  against 
including  it  in  the  qualification,  as  there  is  no  provision 
that  requires  the  whole  of  the  premises  composing  the 
qualification  to  be  rated  together,  but  only  that  they 
should  be  rated.  Besides,  that  any  objection  on  that 
ground  would  be  now  too  late,  as  it  ought  to  have  been 
taken  before  the  revising  barrister. 

Then  arises  the  question,  whether  the  voter,  having 
parted  with  a  portion  of  the  premises  for  which  he  is  re- 
gisteredj  can  vote  in  respect  of  the  portion  which  he 
(1)  See  Rogers,  ibid. 
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184S.  retains,  if  that  which  he  retains  be  of  sufficient  value  to 
confer  a  qualification.  Or^  in  other  words,  (for  this  is  the 
proper  test  provided  by  the  Reform  Act)  whether  he  can 
in  such  a  case  truly  answer  the  third  question  directed  by 
the  58th  section  to  be  asked  at  the  poll :  "  Have  yoa  the 
same  qualification  for  which  your  name  was  originally 
inserted  in  the  register?"  If  by  the  third  question  be 
meant,  that  he  must  have  all  the  identical  particulars  of 
qualification  at  the  time  of  the  election  that  he  had  at  tbe 
time  of  the  registration,  he  could  not  vote,  however  in- 
considerable the  part  of  the  premises  which  he  has 
ceased  to  occupy,  however  large  in  proportion  that  which 
he  retains  :  he  would  lose  his  qualification  if  he  has  let  off 
an  outhouse  or  a  shed,  though  he  continues  in  the  occu- 
pation of  a  house  of  the  value  of  several  hundred  pounds 
a  year.  But  this  is  not  the  interpretation  that  has  gene- 
rally been  put  upon  this  part  of  the  act.  The  question 
is,  indeed,  directed  to  be  asked,  "  specifying  in  each  case 
the  particulars  of  the  qualification  as  described  in  the 
register  :**  but  the  question  is  not,  have  you  the  same 
particulars  of  qualification,  but  have  you  the  same  quali- 
fication. So  that,  upon  the  literal  construction  of  the 
words,  it  would  be  sufficient,  in  order  to  enable  him  to 
answer  the  question  in  the  affirmative,  that  he  should  re- 
tain such  a  portion  of  the  premises  as  would  confer  a 
qualification.  The  form  in  which  the  question  is  directed 
to  be  put,  necessarily  confines  the  question,  and  conse- 
quently the  answer,  to  the  same  premises  which  are  de- 
scribed in  the  register ;  but  there  is  nothing  that  prevents 
an  answer  in  the  affirmative,  if  only  a  part  of  sufficient 
value,  and  not  the  whole  of  the  premises,  be  retained  by 
him.  And  against  this  reading  of  the  third  question 
there  is  no  decision  of  a  Committee,  while  there  are  seve- 
ral in  favour  of  it.     In  the  most  recently  reported  cases 
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where  the  point  arose,  Savary*s  case,  Taunton  (I),  and  18i2. 
Curry's  ease  (2),  it  appears  to  have  been  admitted  with- 
out  argument.  The  only  decision  of  an  opposite  cha- 
racter is  that  in  Iron's  ease,  Ipswich  (3),  but  it  cannot  be 
inferred  from  the  report,  what  was  the  actual  ground  of 
the  determination.  It  may  have  been  on  the  point  of 
value :  if  it  proceeded  on  the  ground  that  the  voter  must 
retain  the  whole  of  the  registered  qualification,  it  is 
clearly  not  tenable  in  the  face  of  so  many  authorities  to 
the  contrary. 

The  only  remaining  question  then  will  be,  whether  the 
part  of  the  premises  retained  by  the  voter  is  of  tlie  yearly 
value  of  10/.  And  throwing  the  butcher's  shop  out  of 
the  calculation,  and  taking  the  mean  between  the  valu- 
ations of  the  witnesses  on  the  one  side  and  the  other,  the 
result  gives  an  amount  of  sufficient  value. 

Mr.  Serjt.  Wrangham,  against  the  vote. — The  prin- 
cipal question  is  that  arising  on  the  registration  of  this 
voter's  qualification:  can  a  person  who  is  registered  for 
a  **  house  and  garden,"  which  he  had  at  the  time  of 
registration,  vote  at  the  election  when  he  has  ceased  to 
occupy  both  the  house  and  the  garden?  It  is  not  in- 
tended to  dispute  the  proposition,  that  a  person  can  vote, 
who  retains  a  portion  of  sufficient  value,  though  he  do 
not  retain  the  whole  of  that  which  appears  on  the  register 
as  his  qualification.  This  doctrine  has  been  adopted  by 
the  Committees,  as  a  remedy  for  the  supposed  hardship 
that  would  otherwise  result :  though  it  may  be  observed, 
by  the  way,  that  the  remedy  might  have  proceeded  with 
more  propriety  from  the  legislature.  But  you  are  now 
asked  to  go  a  step  further,  and  to  say,  that  a  person  who 
retains  certain  particulars  which  do  not  appear  at  all 
upon  the  register,  will  be  entitled  to  vote:  it  being  con- 
tended that  those  particulars,  though  not  expressly  men- 
(1)  F.  &  F.  300.  (2)  Ibid.  308.  (3)  Ibid.  274. 

VOL.  I. — B.  A.  E.  C.  II 
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184^.     tionedy  are  implied  in  the  description  on  the  register,  and 
that  thus,  by  a  certain  mode  of  inference,  he  does  retain 
the  quaUfication  for  which  his  name  is  inserted  on  the  re- 
gister. There  is  however  no  authority  or  decision  that  goes 
to  that  extent.     On  the  contrary,  Iron^s  case,  Iptmek{y\ 
is  a  direct  authority  the  other  way.     The  voter's  quali- 
fication was  there  described  on  the  register  as  "house." 
After  the  registration,  and  before  the  election,  he  removed 
into  a  smaller  house,  next  door  to  that  for  which  he  was 
registered,  and  part  of  the  premises  of  the  larger  house, 
consisting  of  a  workshop  and  part  of  the  garden,  and 
valued  at  1(M.  a  year,  were  thrown  in  to  form  part  of  the 
premises  of  the  smaller  house.     It  was  argued  that  the 
whole  of  the  premises  of  the  larger  house  might  be  con- 
sidered as  included  under  the  term  "house,**  and  that 
thus  the  voter  continued  to  occupy  a  portion  of  the  pie- 
mises,  for  which  he  was  registered,  of  sufficient  annual 
value.    But  it  was  answered,  that  as  he  was  registered 
for  a  "  house,"  and  not  for  a  "  house,  shop,  and  garden/* 
the  value  of  the  house  alone  must  confer  the  qualifica- 
tion ;    and    the  vote   was  accordingly  held    to   be   bad. 
In  that  case,  the  workshop  was  immediately  adjacent  to 
the  house,  the  one  being  next  door  to  the  other  in  the 
same  street.     But  here  part  of  the  buildings,  the  bam 
and  stables,  are  entirely  cut  off  from  the  rest  by  a  stone 
wall  running  quite  across  from  one  side  of  the  premises  to 
the  other :  and  it  is  therefore  much  less  easy  to  hold  that 
these  buildings  are  included  within  the  general  descrip- 
tion of  the  "  house."    In  Savory's  case  {2)  the  part  of  the 
qualification  reUined  by  the  voter,  the  foundry,  appeared 
on  the  face  of  the   register,  as   he  was  registered  for 
'•  house  and  foundry :"   which  circumstance   sufficiently 
distinguished  that  case  fi-om  the  present.     And  the  same 
observation  applies  to  Curry's  case.     If  the  overseer  who 

O)  F.&F.274.  (2)  JWd.300. 
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inserted  this  voter's  name  in  the  list  intended  to  enter     184S. 


him  for  the  whole  of  these  premises,  why  not  call  him  to 
prove  the  fact  ?  On  this  register  we  find  that  care  has 
been  taken,  in  addition  to  the  main  subject  of  the  qualifi- 
cation, to  specify  the  adjuncts,  such  as  shop,  workshop, 
malthouse,  &c.,  where  such  there  were.  Why  then  is  the 
garden  alone  specified,  if,  as  it  is  alleged,  the  qualification 
comprises  so  much  more  than  that  ?  Why  is  the  garden 
specified  at  all,  if,  according  to  the  argument  on  the  other 
side,  the  term  *'  house"  embraces  not  only  that,  but  the 
yards,  bam,  stable  and  other  outbuildings.  Surely  we 
may  here  apply  the  maxim — ^^  Expressio  uniuM  est  exclu- 
no  aUeriui**  The  garden  is  certainly  as  much  a  part  of 
the  curtilage  as  the  others :  nay,  the  garden  is  the  part 
nearest  adjacent  to  the  house,  and  least  necessary  to  be 
expressly  mentioned,  if  the  term  ''  house**  is  large  enough 
to  carry  whatever  is  attached  to  the  house,  and  if  that 
comprehensive  meaning  was  intended  to  be  given  to  it. 
Nor  can  any  inference  in  favour  of  this  meaning  of  the 
term  be  drawn  firom  the  alteration  made  in  the  description 
of  the  qualification  at  the  succeeding  registration ;  as  the 
alteration  was  not  such  as  the  revising  barrister  could 
have  made  under  his  ordinary  power  of  correcting  mis- 
takes. The  most  probable  explanation  b,  that  the  voter 
sent  in  a  claim  to  be  registered  for  that  part  of  the  pre- 
mises which  he  actually  occupied,  and  upon  that  claim, 
the  revising  barrister  struck  out  the  former  description, 
and  inserted  the  new ;  so  that  it  would  show  the  opinion, 
both  of  the  voter  and  the  revising  barrister,  that  the  old 
description  was  insufficient 

Then  it  is  argued,  that  the  whole  of  these  premises  are 
to  be  considered  as  belonging  to  the  curtilage  of  the 
house,  because  they  are  all  comprehended  within  the 
same  boundary  wall.  It  appears,  however,  that  on  one 
side  the  boundary  wall  is  part  of  the  wall  of  the  adjoining 

1 12 
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184:?.  house:  so  far  therefore,  it  is  not  the  wall  of  inclosureol 
the  premises,  but  one  arising  from  an  accident  of  situ- 
ation. And  taking  curtilage^  in  its  widest  sense,  to  io- 
elude  all  within  the  court  yard  of  the  house,  ve  hare 
here  not  one  inclosure,  but  no  less  than  four  distinct 
inclosures  contained  within  the  boundary  of  these  pre- 
mises. There  is  the  garden ;  the  open  space  in  front 
of  the  house ;  the  yard  at  tlie  back  of  the  house ;  and 
the  yard  in  which  the  bam  and  stable  are>  separated  from 
the  other  yard  by  a  wall  running  across  the  premises, 
with  a  gate  in  it,  it  is  true,  but  not  the  less  an  inclosure 
on  that  account.  And  yet  it  is  contended,  that  the  bam 
and  stable,  between  which  and  the  house  there  are  thus 
two  walls  and  two  inclosures,  is  comprised  within  the 
curtilage  of  the  house,  because  there  is  an  outer  wall  sur- 
rounding the  whole.  It  might  by  a  parity  of  reasoning 
be  argued,  that  all  within  the  boundary  wall  of  Wobum 
Park  is  the  curtilage  of  Wobum  Abbey.  It  may  be  ad- 
mitted, that  any  thing  contiguous  to  the  house,  or  lying 
within  the  same  actual  inclosure,  and  occupied  for  the 
same  purposes  as  the  house,  may  be  considered,  in  the 
ordinary  acceptation  of  the  term,  as  part  of  the  curtilage. 
But  whatever  is  beyond  the  fence  immediately  inclosing 
the  house,  or  even  within  that  fence,  if  not  subsidiary  to 
the  purposes  for  which  the  house  is  occupied,  is  not  en- 
titled to  be  considered  as  part  of  the  curtilage.  If  Mr. 
Elliott,  the  brewer,  who  occupies  the  well  known  pre- 
mises in  Pimlico,  were  registered  for  his  "  house,"  he 
would  surely  not  be  entitled  to  vote,  if  he  had  parted  with 
the  house,  though  he  retained  the  brewery.  Here,  the 
barn  and  stable  are  used  for  agricultural  purposes,  quite 
distinct  from  that  for  which  the  house,  a  dairy  house,  ii 
occupied.  So  that  even  if  the  barn  and  stable  were 
within  the  same  inclosure  as  the  house,  they  would  not  be 
entitled  to  pass  as  part  of  the  house,  though  they  might 
undoubtedly  pass  as  part  of  the  farm.     With  regard  to  the 
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butcher's  shop,  so  far  from  being  treated  as  forming  part  1842. 
of  the  house  or  curtilage  it  is  rated  separately ;  and  in  the 
rate  immediately  preceding  the  31st  July,  1840,  it  was 
returned  empty,  which  appears  inconsistent  with  an  in- 
tention on  the  part  of  the  overseer  to  include  it  as  a  part 
of  the  qualification. 

The  point  that  has  been  discussed,  whether  two  or 
more  houses,  &c.  can  be  joined  to  form  one  qualification, 
formerly  vexata  quasiio,  has  generally  been  supposed  to 
have  been  settled,  in  the  negative  of  the  proposition,  by 
the  decisions  upon  the  Irish  Reform  Act.  But  even  if 
tbey  could  be  so  joined,  that  question  does  not  affect  the 
present  case.  The  question  here  is  not,  whether  the 
house  and  these  other  buildings  can  be  combined  as  parts 
of  the  same  qualification  ;  for  if  they  are  to  be  considered 
as  detached  and  independent  buildings,  it  is  clear  that 
tbey  ought  to  have  been  distinctly  specified  in  the  re- 
gister. The  real  question  is,  does  the  term  ''  house"  in- 
clude and  impliedly  describe  these  buildings ;  and  not 
only  that,  but  also  whether  the  description  "  house  and 
garden**  was  inserted  in  the  register  with  that  intent  and 
meaning. 

On  the  remaining  question  of  the  value  of  the  part  of 
the  premises  occupied  by  the  voter  at  the  time  of  the 
election,  the  evidence  of  the  surveyor  who  surveyed  the 
premises  for  the  purpose  of  the  parochial  assessment,  and 
having  seen  them  again  lately,  adheres  to  his  original 
valuation,  ought  to  have  more  weight  than  that  of  sur- 
veyors employed  to  value  with  a  view  to  giving  evidence 
on  this  inquiry,  and  who,  by  different  estimates  of  tb.e 
several  items,  come  nearly  to  the  same  result. 

The  Committee  decided  that  the  vote  be  struck  off: 
Ayes,  ^ve;  Viscount  Barrington,  Mr.  Heneage,  Mr. 
Round,  Mr.  Cardwell,  Mr.  Hawes:  Noes,  two;  Mr. 
Thorneley,  Mr.  B.  Wood. 
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1842. 
May  16.  CHARLES  POWELL'S  CASE. 

SluS^b*^*'       The  voter  was  registered  for  "  House  and  Land,  back 

reniing  a      of  Charmouth  Street." 

^^'  He  was  rated,  in  the  joint  names  of  himself  and  his 

father,  James  Powell,  for  land,  held  under  Sir  Henry 
Bailey.  The  father,  James  Powell,  was  also  rated  se- 
parately for  a  farm  which  he  held  under  Mr.  Shalch. 
This  land  of  Sir  Henry  Bailey's  was  further  back  from 
Charmouth  Street  than  Shalch's.  It  appeared  from  the 
evidence  of  Miller,  that,  in  the  early  part  of  the  year  1841, 
he  rented  a  dairy  of  James  Powell,  under  an  agreement 
by  the  terms  of  which  the  cows  were  to  have  summer 
pasture  over  certain  fields  forming  part  of  Shalch's  fann, 
and  after-grass  from  certain  meadows,  one  of  them  called 
Dry  Mead,  part  of  the  land  held  under  Sir  Henry  Bailey. 
Miller  occupied  under  this  agreement  from  March,  1841, 
to  January,  1842.  Upon  Dry  Mead  there  was  an  open 
stall-house  for  cattle,  with  a  lock-up  place  at  one  end; 
but  there  was  no  other  building  on  any  part  of  the  land 
held  under  Sir  Henry  Bailey.  The  grass  in  Dry  Mead  and 
the  other  meadows  was  cut  in  the  first  week  in  July.  It 
appeared  from  the  evidence  of  the  overseer  who  made 
out  the  list  of  voters  in  the  year  1840,  that  he  inserted 
Charles  Powell's  name  in  the  list  in  respect  of  this  land 
of  Sir  Henry  Bailey,  with  this  shed  or  stall-house  upon  it, 
which  in  the  west  of  England  it  was  said  was  commonly 
called  a  house.  The  vote  was  objected  to  by  the  peti- 
tioners on  the  ground  of  loss  of  qualification  since  the  re- 
gistration. 

Mr.  Talbot  in  support  of  the  vote. — Any  objection  on 
the  ground  of  the  insufficiency  of  this  building  to  form     | 
part  of  the  qualification,  or  of  the  insufficiency  of  the  de-     j 
scription  upon  the  register,  cannot  now  be  entertained,     I 
as  such  an  objection  might,  but  does  not  appear  to  have     \ 


LYMB  REGIS.  485 

iken  before  the  revising  barrister.  The  only  ques-  184S. 
lat  now  arises  for  the  consideration  of  the  Com- 
is,  whether  the  occupation  of  that  part  of  the  pre- 
irhich  comprises  this  building,  was  at  the  time  of 
K:tion  transferred  from  the  voter  to  Miller.  The 
hich  Miller  was  to  have  for  the  summer  pasture  of 
ws,  was  part  of  Shalch's  land,  which  is  not  com- 

in  this  voter's  qualification.  The  after-grass  only 
1  Sir  H.  Bailey's  land.  But  the  grass  was  not  cut 
it  land  till  the  first  week  in  July,  so  that  Miller 
not  have  occupation  of  that  part  of  the  land  (includ- 
ry  Mead,  on  which  this  building  is)  till  after  the 
f  election. 

er,  being  recalled  by  the  Committee,  stated  that  he 
)ssession  of  the  stall-house  in  March,  when  he  first 
d  upon  the  dairy,  and  kept  the  cows  there  till  they 
nto  grass  in  April.  And  that,  after  the  hay  had 
aade  in  Dry  Mead,  he  had  stocked  it  some  time  in 
t. 

Cockbum  against  the  vote. — The  letting  of  a  dairy 

manner  is  so  far  a  letting  of  the  land  as  to  enable 
isee  to  maintain  an  action  of  trespass.  Upon  enter- 
I  the  dairy  under  the  agreement,  he  acquired  an 
iate  right  to  the  exclusive  enjoyment  of  the  vesture 
land,  for  the  period  agreed  upon;  though  he  might 
;rive  immediate  use  from  every  part,  and  though, 
espect  to  Dry  Mead  in  particular,  he  could  not  have 
ter-grass  till  a  late  period  in  the  summer.  But  in 
3an  time  he  had  occupation  of  that  part  of  the  pre- 

by  using  the  stall-house  for  the  cows,  which  were 

the  time  for  which  he  took  the  dairy. 
!  Committee,  after  deliberation,  decided    that  the 
as  good. 
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184^. 


May  16  THOMAS  GENGE'S  CASE. 

and  17. 

A  limekiln        The  voter  was  registered  for  *'  Building  and  Land^  Sea- 

"buUding"*  8^^®  Field." 

am  seSion      ^^^  '^"^  comprised  in  the  qualification  was  situated 

of  the  Re-     near  the  sea  shore,  and  bounded  on  one  side  by  the  cliff. 
On  the  cliff  there  was  a  limekiln,  but  except  that,  there 
was  no  building   or  structure  of  any  kind,  not  even  i 
shed,  upon  the  land.     The  limekiln  was  in  the  form  of 
an  inverted  cone,  excavated  in  the  cliff  to  the  depth  of 
from  twelve  to  fifteen  feet.    The  interior  was  lined  with 
stone  masonry,  which,  for  the  greater  part  of  the  circum- 
ference, rested  against  the  surrounding  earth,  but  on  the 
side  by  which  the  kiln  was  approached,  made  its  appear- 
ance as  a  wall,  without  any  such  cover  or  support;  and  in 
this  part  of  it  there  was  an  aperture  of  about  two  feet 
square,  surrounded  with  brickwork,  for  the  purpose  of 
drawing  out  the  lime.    The  coping  of  the  masonry  vas 
on  one  side  level  with  the  surface  of  the  ground,  but  on 
the  other  side,  for  about  half  the  circle,  was  surmounted 
with  a  parapet  of  rough   stonework,  about  two  feet  in 
height.     The  kiln  had  no  roof,  but  was  open  to  the  sky. 
The  surveyor,  who  had  surveyed  the  premises  in  1837, 
for  the  purpose  of  the  parochial  valuation  and  assessment, 
said  that  he  had  put  no  value  at  all  upon  the  limekibi, 
and  did  not  consider  it  as  a  building.     It  was  also  stated 
in  evidence  that  Hme  was  very  abundant,  and  there  were 
many  limekilns,  in  that  neighbourhood ;  that  they  were 
generally  constructed  like  this  one;  that  lime  was  used 
for  manure,  and  that  a  limekiln  added  to  the  value  of  a 
farm,  where  lime  was  required  for  the  land ;  that  this  was 
a  common  farm  limekiln;    and  that  the  voter,  it  was  be- 
lieved, had  no  oiher  business  than  that  of  a  farmer. 

The  voter  made  claim   in   1840  to  be  registered  in 
respect  of  this  limekiln  and  land.     The  objection  taken 
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at  the  reTision  was,  that  the  limekiln  was  not  such  a     184S. 
building  as  would  constitute  a  qualification.     The  revis- 
ing barrister  decided  against  this  objectioni  and  allowed 
the  claim.    The  vote  was  now  objected  to^  on  the  part  of 
the  petitioners,  on  the  same  ground. 

Mr.  Cockbum  against  the  vote. — This  is  the  first  time 
that  a  Committee  has  been  called  upon  to  decide,  what  is 
**  a  building''  within  the  meaning  of  the  words  '^  other 
building"  in  the  enfranchising  clause  of  the  27th  section 
of  the  Reform  Act.  You  have  to  determine  in  the  pre- 
sent case,  whether  the  limekiln,  which  you  have  heard  de- 
scribed by  the  witnesses,  is  sufficient,  together  with  the 
land  occupied  by  the  voter,  to  constitute  a  qualification 
under  that  clause.  And  for  this  purpose  it  becomes  ne- 
cessary to  inquire,  1.  Whether  this  limekiln  is  a  ''  build- 
ing" in  the  ordinary  acceptation  of  the  word;  and,  2. 
Whether  it  is  such  a  *'  building*'  as  is  intended  by  the 
Reform  Act. 

1.  If  we  resort  to  Johnson's  Dictionary  as  an  authority 
for  the  popular  meaning  of  the  word,  we  find  that  he  ex- 
pkuns  **  Building,"  not  by  means  of  a  definition,  but 
merely  by  the  synonymes,  ''a  fabrick,  an  edifice."  Under 
the  verb  "To  build,"  however,  he  gives  the  following  ex- 
planations of  its  signification : 

**  1.  To  raise  from  the  ground;  to  make  a  fabrick  or  an 
edifice: 

S.  To  raise  in  any  laboured  form : 

3.  To  raise  any  thing  on  a  support  or  foundation." 
If  we  are  to  derive  the  import  of  the  noun  •'  building" 
from  these  significations  of  the  verb,  it  is  evident  that  the 
subject  of  our  inquiry  does  not  fall  within  any  one  of 
them.  This  limekiln  is  not  "raised  from  the  ground;*' 
on  the  contrary,  it  is  sunk  into  the  earth,  and  at  the  top 
is  level  with  the  surface  of  the  ground.  Neither  is  it 
"  raised  in  any  laboured  form ;"  for  nothing  can  be  more 
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1842.  simple,  or  indeed  more  rude,  than  its  construction.  Nor 
is  it  "  raised  on  a  foundation;'*  for  if  there  be  a  founda- 
tion, it  is  a  foundation  and  nothing  more. 

It  appears,  that  according  to  the  popular  notion  of  t 
building  there  must  be  an  erection  above  the  surface  of 
the  ground,  a  superstructure  raised  on  a  foundation.  For 
instance,  would  any  one  call  the  circular  stonework  sur- 
rounding the  basin  of  the  fountain  in  the  Temple  a  build- 
ing? Or  the  shaft  of  a  mine,  supported  by  brickwork  to 
prevent  the  earth  from  falling  in?  Or  a  well,  sunk  into 
the  earth,  and  surrounded  with  a  wall,  like  this  limekilo, 
and  with  no  other  difference  between  them,  as  far  as  our 
present  purpose  is  concerned,  except  that  the  one  b  in 
the  form  of  a  cone,  and  the  other  of  a  cylinder?  This  is 
not  a  limekiln  like  those  which  are  common  in  the  neigh- 
bourhood of  London,  built  up  of  brickwork  to  a  consider- 
able height  above  the  ground.  All  that  we  find  here,  is 
some  masonry  fastened  or  laid  to  the  sides  of  the  ex- 
cavation, in  order  to  prevent  the  earth  from  falling  in; 
not,  ic  is  presumed,  with  any  view  of  aiding  the  process  of 
burning  lime,  for  in  some  soils  you  may  bum  lime  without 
any  brick  or  stonework  at  all.  It  is  suggested,  that  if  the 
cone  were  only  inverted  and  placed  on  its  base,  in  the 
form  of  a  glasshouse,  it  would  hardly  be  denied  the  ap- 
pellation of  a  building;  but  it  is  this  very  circumstance  of 
being  raised  above  the  ground  that  constitutes,  as  we 
have  seen,  an  essential  part  of  the  distinctive  character  of 
a  building.  There  is  also  another  circumstance  that 
enters  into  the  common  idea  of  a  building,  viz.  that  it 
should  be  a  structure,  not  only  rising  above  the  aurbict 
of  the  ground,  but  also  affording  shelter  from  the  incle- 
mency of  the  weather.  But  this  Umekiln  has  no  roof  C^f 
indeed  a  Hmekiln  could  have  a  roof),  and  is  entirely  open 
to  the  sky. 

2.  Even  if  this  limekiln  is  a  building  in  the  popular 
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sense,  it  is  not  a  "building''  within  the  meaning  of  the     1842. 
words  *'  other  building"  in  the  Reform  Act. 

The  Act  does  not  confer  the  franchise  upon  persons 
who  shall  occupy  "  any  building,"  but  who  shall  occupy 
"  any  house,  warehouse,  counting-house,  shop,  or  other 
building.**  And  it  is  a  rule  generally  adopted  in  the  con- 
struction, not  only  of  statutes  (1),  but  also  of  wills  (^)  and 
other  instruments,  that  where  a  general  term  is  added  at 
the  close  of  an  enumeration  of  several  others  of  more 
limited  signification,  the  general  term  is  not  to  be  con- 
sidered as  used  in  its  most  comprehensive  sense,  but  as 
confined  to  things  ejutdem  generis  with  those  which  have 
been  particularly  mentioned.  According  to  this  rule  of 
construction,  therefore,  the  word  "  building,"  though  in 
itself  of  so  large  a  signification,  is  to  be  restricted  to  build- 
ings of  the  same  kind  with  those,  ''house,  warehouse, 
&c.^  which  are  previously  enumerated.  But  can  it  be 
said,  that  this  limekiln  is  a  building  of  the  same  kind  with 
any  of  those  before  specified  ?  [A  member  of  the  Com- 
mittee suggested,  that  it  might  be  considered  to  be  a 
"  warehouse''  for  the  lime  which  was  kept  there  after  it 
was  made.]  That  would  be  rather  a  violent  stretch  upon 
the  signification  of  the  term  '*  warehouse,"  the  main  pur- 
pose of  a  limekiln  being  not  to  keep,  but  to  manufacture 
lime. 

That  some  restriction  must  be  put  upon  the  general  im- 
port of  the  word  '*  building  "  that  all  buildings  cannot  be 
intended  to  be  included,  appears  also  from  this.  If  the 
intention  were  that  any  building  whatever  should  confer  a 
qualification,  what  need  to  specify  the  former  particular 
examples,  since  there  is  no  doubt  that  a  ''  house,"  "  ware- 
house," "  counting-house,"  and  ''  shop,'*  are  buildhigs,  if 
''  building"  is  used  in  its  unlimited  sense. 

(1)  Sec  Archbishop  of  Canterbury's  case,  2  Rep.  46  ;  Fletcher  v.  Lord  Sondes, 
3  Ring.  580. 

(2)  See  Hotham  v,  Sutton,  15  Vcs.  326. 
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1842.  It  is  not  for  the  Committee  to  travel  out  of  the  statute 
in  a  speculative  search  of  what  might  possibly  have  been 
the  intention  of  the  legislature  in  framing  this  enactment; 
the  legitimate  method  of  interpretation  is,  to  gather  the 
intention  from  the  provisions  of  the  statute  itself,  coOeo- 
tively  considered,  or,  as  it  is  said,  Orom  within  the  four 
corners  of  the  parchment ;  and  then,  with  the  aid  of  the 
light  so  gained,  to  discover,  what  the  legislator  intended 
by  the  expressions  he  has  used  in  the  particular  clause  in 
question.  This  method  will  lead  us  to  the  inference,  that 
the  limekiln  is  not  such  a  building  as  was  here  intended. 
For,  if  we  take  a  comprehensive  view  of  the  intrinsic 
evidence  of  intention  afforded  by  the  statute  itself,  we 
shall  observe  this  principle  of  distinction  between  the 
franchise  in  counties  and  in  boroughs.  In  counties,  land 
is  made  the  subject-matter  of  the  qualification :  in  bo- 
roughs, land  alone,  of  whatever  value,  cannot  constitute  a 
qualification.  The  qualification  must  in  all  cases  be  in 
respect  of  some  building.  Land  occupied  with  the  build- 
ing may  be  joined  with  the  building,  to  make  up,  together 
with  it,  the  requisite  yearly  value  of  10/.  But  this  is  the 
utmost  extent  in  which  land  can  be  imported  into  the 
qualification.  The  inference  is,  that  the  legislature  did 
not  intend  land,  but  buildings,  to  be  the  principal  ground 
or  subject-matter  of  the  borough  qualification;  allowing, 
however,  land  in  certain  cases  to  be  ancillary  to  buildings, 
in  making  up  the  value  of  the  qualification.  If  therefore 
buildings,  and  not  land,  were  intended  to  be  principal, 
and  land  only  ancillary,  it  may  be  inferred  that  where  the 
buildings  are  subsidiary  only  to  the  use  for  which  the  land 
is  occupied,  they  are  not  such  buildings  as  are  contem- 
plated by  the  Act.  We  may  for  this  purpose  distinguish 
two  classes  of  buildings  as  connected  with  land :  first, 
buildings  to  which  land  is  ancillary,  as  the  garden,  yard, 
orchard,  or  paddock,  to  the  dwelling-house  ;  and  secondly. 
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those,  like  a  shed  or  stall-house  in  pasture  fields,  subsi-  1812. 
diary  to  the  purpose  for  which  the  land  is  used.  If  we 
admitted  the  latter  class  of  buildings  under  the  words 
"  other  building"  in  the  27th  section,  we  should  convert 
that  which  was  intended  to  be  the  principal  into  the 
subsidiary,  and  confound  the  peculiar  characteristics  of 
the  borough  and  county  qualifications,  which  can  be 
kept  distinct  only  by  construing  those  words  as  confined 
to  buildings  subservient  to  the  purposes  of  social  life  in 
towns,  and  as  excluding  buildings  of  a  purely  agricultural 
nature. 

The  limekiln  in  the  present  case  is  subsidiary  to  the  use 
made  of  the  land.  The  land  is  used  for  the  purpose  of 
procuring  lime,  whether  for  sale  or  manure  can  make  no 
difference.  In  either  case,  this  masonry,  or  sunken  wall, 
or  whatever  is  the  proper  description  of  that  which  is 
represented  to  you  as  a  building,  is  merely  subservient  to 
the  object  of  enjoying  the  profits  of  the  land.  The  land 
on  which  it  stands  is  agricultural  land;  the  voter  is  a  far- 
mer ;  it  is,  we  are  told  by  the  witnesses,  a  common  farm 
limekiln ;  it  is  altogether  of  an  agricultural  character.  [  Mr. 
CardwelL — Lyme  may  be  considered  an  agricultural  bo- 
rough. In  Charles  PowelTs  case(\)y  whose  vote  was 
sustained,  there  was  no  other  building  but  a  cattle-shed 
on  the  land  for  which  he  was  registered.]  No  objection 
bad  been  taken  on  that  ground  at  the  revision,  but  if  there 
had,  we  should  undoubtedly  have  taken  it  before  the 
Committee.  [Lord  Barringion. — Might  not  a  bone-mill 
be  considered  a  building  within  the  meaning  of  the 
clause  ?]  Even  if  it  might,  (which  however  we  are  not 
prepared  to  admit),  there  is  this  difference  between  that 
and  our  present  subject,  that  you  could  enjoy  the  land  as 
well  without  the  bone-mill,  and,  though  you  make  some- 
thing on  the  land  by  means  of  the  bone-mill,  it  is  not  ex- 

(1)  Ante,  p.  4S4. 
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184S.     pressly  employed,  like  this  limekiln,  for  making  use  of  the 
produce  of  the  land. 

It  is  clear,  as  already  observed,  that  the  franchise  in 
boroughs  was  not  intended  to  be  given  in  respect  of  land 
alone.     But  if  this  rude  and  unfashioned  piece  of  masonry, 
sunk  in  a  hollow  of  the  earth,  is  a  building  within  the 
27th  section,  any  erection  whatever,  of  the  slightest  and 
most  insignificant  kind,  even  a  pump  or  a  mile-stone^ 
might  equally  be  deemed  to  be  within  the  Act :  and  any 
piece  of  land  of  the  annual  value  of  10/.,  on  which  there 
might  happen  to  be  some  trivial  structure  of  the  moit 
inconsiderable,  or  even  of  a  merely  nominal  value,  would 
be  sufficient  to  constitute  a  qualification.    And  the  resdl 
would   be,   that  nominally  a  building  and  land,  but  in 
reality  land  alone,  would  confer  the  franchise  in  borough% 
contrary  to  the  evident  purpose  and  intention  of  the  Act 

The  opinions,  as  far  as  they  have  been  expressed, 
writers  on  the  law  of  elections,  and  commentators  on 
Reform  Act,  accord  with  that  view  of  the  construction 
the  Act  which  we  propose  for  the  adoption  of  the 
mittee.     Mr.  Rogers  merely  alludes,  to  the  difference 
opinion  which  the  words  "  other  building"  have  occasit 
and  the  difficulty  of  giving  anything  like  a  definition 
what  may  be  supposed  to  have  been  the  intention  of  tk^ 
legislature  in    introducing  those   words.     To    this, 
Elliott  (p.  14d),  subjoins,  **  The  most  reasonable  consi 
tion  would  probably  be,  that  it  was  intended  to  apply 
to  buildings  ejusdem  generis  as  those  previously  em 
rated.      Unless  this  limit  is  put  upon  the  words, 
appears  to  be  no  reason  why  it  should  not  be  extended 
the  least  possible  building  or  superstructure  erected  ifli 
field  or  garden,  which  together  with  the  land  will  make 
the  required  value."     Mr.  Stephens  (1)  says,  "  The 
'  building'  in  the  abstract  would  embrace  every  rude 

(1)  Law  of  EiectioDS,  688. 
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unfasfaioned  erection ;  but  perhaps  a  *  building'  for  elec-  1843. 
toral  purposes  would  be  what  is  considered  such  in  the 
ordinary  acceptation  of  the  term — that  is,  an  edifice  of 
stone,  brick,  or  other  durable  materials,  capable  of  being 
entirely  inclosed,  so  as  to  be  impervious  to  the  ordinary 
inclemency  of  the  weather."  The  learned  author  then 
refers  to  some  observations  of  Mr.  Shepherd  (1),  who 
remarks,  "  the  word  '  building'  is  of  the  widest  significa- 
tion, and  will  include  any  shed  of  the  meanest  construction ; 
and  under  the  strict  letter  of  the  Act,  a  field  of  the  annual 
value  of  10/.  with  such  a  shed  in  it,  would  confer  the  right; 
but  this  could  scarcely  have  been  the  intention  of  the 
legislature,  or  it  would  have  made  the  franchise  to  arise 
out  of  the  occupation  of  the  field  alone.''  These  opinions 
accord  with  that  of  one  of  the  first  authorities  of  the  pre- 
sent day  on  the  law  of  elections,  and  given  by  him  in  a 
judicial  character  as  revising  barrister.  A  person  having 
claimed  to  be  registered  in  a  borough,  in  respect  of  a 
^  building  and  land,"  the  building  being  a  tool-house  in  a 
comer  of  a  garden,  worth  together  with  the  garden  more 
than  10/.  per  annum. ;  in  giving  judgment  on  this  claim  (2), 
Mr.  Serjt.  Manning  observed,  **  Looking  at  the  words  of 
the  Act,  I  should  understand,  that  in  speaking  of  a  house, 
warehouse,  counting-house,  shop,  or  other  building,  occu- 
pied either  separately  or  jointly  with  land,  being  either 
separately,  or  jointly  with  the  land,  of  the  annual  value  of 
lOL,  the  words  '  other  building'  were  used  as  designating 
property  i^'ttfcfefTi^enmf,  buildings  which  like  houses,  ware- 
houses, counting-houses,  and  shops,  possessed  a  distinct 
substantive  value  in  themselves,  either  to  the  amount  of  10/., 
or  to  some  less  amount,  to  be  brought  up  to  10/.  by  joining 
with  it  land  also  occupied  by  the  voter.  Here  the  tool- 
house  has  no  separate  value.    It  is  merely  ancillary  to  the 

(1)  Shepherd's  Law  of  Elections,  60. 

(2)  Manning's  Proceedings  in  Courto  of  Revision » 154. 
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184S.  enjoyment  of  the  garden ;  and  I  can  discover  no  substantial 
difference  between  the  garden  with  this  tool-house  in  it, 
and  a  garden  without  such  an  accommodation.**  Belieiing, 
however^  a  different  view  of  this  clause  to  have  been 
taken  by  others,  the  learned  revising  barrister  was  onwil* 
ling  to  act  solely  upon  his  own  impression  in  expunging 
the  name,  and  therefore,  leaning  in  a  case  of  doubt  in 
favour  of  the  franchise,  retained  the  name  on  the  list 
And  it  will  be  seen  from  the  description  of  this  tool-bouse 
in  the  book  cited,  that  it  was  a  structure  raised  above  the 
ground,  closed  with  a  door,  and  covered  with  a  roof. 

Mr.  Talbot,  in  support  of  the  vote. — If  the  Committee 
should  hold  that  this  limekiln  is  not  a  building  within  the 
27th  clause  of  the  Reform  Act,  a  question  of  the  con- 
struction of  that  clause,  on  which  revising  barristers  hsre 
hitherto  been  tolerably  uniform  in  their  decisions,  would 
be  entirely  unsettled,  and  thrown  into  the  utmost  con- 
fusion. For  they  have  been  in  the  constant  practice  of 
registering  in  respect  of  buildings,  having  an  equal,  but 
not  in  any  respect  a  better  title  to  the  appellation,  than 
that  which  is  the  subject  of  the  present  discussion. 

It  appears  from  the  description  of  the  limekiln  given  by 
the  witnesses,  that  the  upper  ring  of  the  cone  b  sur- 
mounted with  a  stone  parapet  for  at  least  half  the  circum- 
ference ;  that  the  mouth,  or  aperture  of  the  kiln,  is 
surrounded  with  a  facing  of  brickwork ;  and  that  on  this 
side  there  is  a  considerable  height  of  stone  wall  rising 
above  the  place,  where  the  person  stands  who  works  the 
kiln ;  though,  on  the  other  side,  the  stone  masonry  of  which 
the  kiln  is  formed,  may  rest  against  and  be  concealed  by  the 
bed  of  the  cliff.  Are  there  not  here  traces  of  the  band 
of  the  builder,  sufficient,  and  more  than  sufficient,  to  jus- 
tify us  in  applying  to  it  the  name  of  a  "  building,"  in  the 
sense  in  which  the  word  is  commonly  used  ?  In  its  ordi- 
nary  signification,  the  word  building  is  applicable  to  anj 
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Structure  of  durable  materiak  put  together  by  human  1840. 
kbour  or  skill.  And  if  it  be,  moreover^  a  source  of  profit, 
or  subject  of  value,  either  in  itself,  or  in  connexion  with 
the  land  on  which  it  stands,  it  may  also  be  a  building 
within  the  meaning  of  the  27th  section.  For  the  words  of 
a  statute  are  to  be  construed  in  their  ordinary  signification, 
unless  such  signification  would  be  inconsistent  with  the 
general  purpose  of  the  Act :  quoties  in  verbis  nulla  am- 
Inguitas,  ibi  nulla  expositio  contra  verba  fienda. 

The  limekiln  in  question  is  certainly  a  "  building'' 
within  this  acceptation  of  the  term.  It  is,  however,  insisted 
<m  the  other  side,  that  to  complete  the  popular  notion  of 
a  building,  it  must  be  a  structure  raised  above  the  level  of 
the  ground.  Eves4f  that  be  so,  it  has  already  been  shown 
from  the  evidence,  that,  on  one  side  at  least,  the  wall  of 
this  limekiln  is  actually  raised  to  a  considerable  height 
above  the  spot  where  the  workman  places  himself.  But 
the  truth  is,  that  this  part  of  their  definition  would  totally 
exclude  much  property  of  a  very  valuable  description, 
that  is  universally  admitted  as  good  matter  of  qualification ; 
nich  as  cellars  under  houses,  like  those  in  Mark  Lane, 
and  vaults  under  churches  or  chapels,  which  are  entirely 
separated  off  from  the  superstructure  above  them. 

It  is  also  said  that  the  limekiln  cannot  properly  be 
called  a  building,  because  it  has  no  roof.  But  a  roof  is 
an  essential  part  of  a  building,  only  where  it  is  necessary 
for  the  purposes  to  which  the  building  is  applied,  and 
not  where,  from  the  nature  of  the  trade  carried  on  within 
it,  DO  such  covering  is  required,  or,  in  the  present  case, 
b  even  possible.  A  glass-house,  for  instance,  the  form  of 
which  is  likewise  a  truncated  cone,  only  inverted,  and  set 
upon  its  base,  has  a  very  considerable  aperture  at  the 
top.  Not  to  mention,  that  such  a  limitation  of  the  mean- 
ing of  the  word  ''building,"  would  exclude  no  less  an 
edifice  than  the  Coliseum  itself. 

VOL.  I.-^B.  A.  B.  C.  K  K 
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1 842.     enjoyment  of  the  garden ;  to  apply  to  the  wot&s  o( 

difference  between  the  interpretation,  by  nvhich  i 

and  a  garden  wilhou'  following  an    enumeration  ot 

however,  a  diflTe^^  ,  is  restricted  to  things  ejusdan 

taken  by  other-  .nich  are  particularly  enumetaied. 

ling  to  act  r  .  this  rule,  as  far  as  it  is  apphcable  to  tbf 
the  name  of  statutes,  is  confined  to  penal  statutes(V 
favour  ,^n  as  applied  to  the  interpretation  of  wills,  t 
And  '^/e  has  been  considered  so  exceedingly  artificial,  th 
i**  ^/ecent  cases  the  courts  have  anxiously  laid  hold  of  ai 
^^ression  that  could  bear  them  out  in  shaping  an  exec 
fion  Co  it  (2).  But  a  sufficient  reason  against  its  appli( 
fjon  to  the  present  subject,  seems  to  exist  in  the  di 
culty,  if  not  the  impossibility,  of  so  applying  it ;  of  sayii 
what  is  a  building  of  the  same  kind  with  one  of  the 
specified,  that  is  not  comprehended  under  the  same  i 
pellation,  and  thus  already  sufficiently  designated  withe 
the  aid  of  the  general  words.  And  even  if  this  diffica 
were  surmounted,  the  proposed  rule  of  construction  woi 
prove  a  most  defective  index  of  the  intention,  as  there  i 
many  most  important  and  valuable  buildings,  e.  g. 
brewery,  a  mill,  a  factory,  &c.  which  undoubtedly  w< 
not  meant  to  be  excluded,  but  which  could  hardly,  wil 
out  great  violence  to  the  expressions,  be  referred  to  t 
same  kind  with  any  one  of  the  particular  buildings  that  a 
specified.  Mr.  Stephens  remarks(3),  that  ''  in  some 
the  bills  that  have  been  proposed  to  amend  the  EngK 
Reform  Act,  it  is  recited,  that  "  doubts  have  arisen  as 
the  meaning  of  the  words  *  or  other  building:'  be  it  ther 
fore  enacted,  that  no  person  shall  be  entitled  to  vote  i 


(1)  See  Dwarrison  Statutes,  737. 

(2)  See  Hotham  v,  Suttom,  15  Ves.  319;  Campbell  v.  Pnseati,  15  Ve: 
£yOO;  MichtU  ?.  Michell,  5  MadJ.  69;  Heanie  v.  Wig^inLm,  G  Madd.  H^ 
Fleming  v.  Burnet,  1  Russ.  276;  Arnold  v.  Arnold,  2  M.  &:  K  365. 

(3)  Law  of  £lectioDs,  vol.  i.  p.  589,  note. 
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occupation  of  any  premises,  unless   he     1842. 

ner  or  tenant,  some  house,  warehouse, 

"Y,  shop,  ofiBce,  mill,  malthouse,  gra- 

or  farm  buildings."     It  may,  per- 

4^,  .at  the  word  '  farm  buildings*  would 

^  constructions."    Even  in  this  amended  ca- 

^Ligh  containing  thrice  as  many  sorts  of  buildings 

w  mentioned  in  the  Reform  Act,  there  are  obviously 

nany  most  material  omissions;  and,  as  observed  by  Mr. 

Stephens,  some  of  the  terms  introduced  would  give  rise  to  a 

variety  of  constructions.   This  imperfection  and  uncertainty 

B  anavoidably  attendant  upon  an  attempt  (and  the  mode 

if  construction  proposed  on  the  other  side  is  in  effect  a 

omilar  attempt)  to  define  the  limits  of  a  law  by  means  of 

m  enumeration  of  all  the  particular  cases  it  is  intended 

x>  comprise.     And  the  framers  of  the  27th  section  of  the 

Reform  Act,  seem  most  wisely  to  have  obviated  this  in- 

soDTenience,  by  the  method  there  pursued  of  enumerating 

KNDe  few  of  the  most  common  subjects  of  qualification, 

md  then  adding  a  comprehensive  term  for  the  very  pur- 

pote,  apparently,  of  preventing  the  qualification   from 

being  restricted  to  the  examples  specified. 

There  is  undoubtedly  this  distinction  between  the 
Boonty  and  borough  franchise,  that  in  the  latter  a  build- 
iog  of  some  sort  must  form  a  part  of  the  qualification. 
Bnt  the  inference  drawn  on  the  other  side,  by  refining  on 
dwt  disdnction,  is  by  no  means  tenable  as  a  general  pro- 
position. There  are  many  boroughs  that  are  principally 
igricultural,  for  instance,  Tiverton,  Great  Grimsby, 
Wareham,  in  which,  therefore,  the  greater  part  of  the 
buildings  are  of  an  agricultural  character.  The  distinc- 
tion taken  on  the  other  side  would  have  the  effect  nearly 
of  disfranchising  such  boroughs.  But  the  intention  of 
the  legislature  seems  to  have  been,  by  means  of  the  com- 

kk2 
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184S.  prebensive  tenn^ ''  boScUng,'*  to  include  such  sgricnltanl 
occupations,  as  well  as  otbers.  Take  tbe  case  of  stables; 
one  used  by  an  innkeeper  in  the  town,  another  by  a 
fanner  for  his  agricultural  horses ;  will  it  be  said  that  the 
former  shall  give  a  qualification,  and  the  latter  not!  So 
of  a  limekiln;  in  one,  lime  is  manufactured  for  sale;  m 
another,  as  manure  for  farming;  is  the  former  to  be  pat 
on  the  register,  and  the  latter  not?  A  similar  obserfadoo 
applies  to  agricultural  bams  occupied  with  land;  to 
steam  engines,  as  they  are  to  be  seen  in  Scotland,  used 
for  threshing  com;  to  windmills  for  draining  land;  aD 
these  are  buildings  ancillary  or  subsidiary  to  the  enjoy- 
ment of  the  land;  yet  being  within  the  boundaries  of  a 
borough,  will  it  be  denied  that  they  are  buildings  in  re- 
spect of  which  the  occupier  is  entitled  to  be  registered? 

The  authority  of  Mr.  Serjt.  Manning  on  a  subject  of 
this  kind,  is  entitled  to  the  greatest  deference;  and  the 
Committee  should  be  reminded,  that,  notwithstanding  tbe 
observations  extracted  from  his  judgment  in  the  case 
cited  on  the  other  side,  he  did  decide  that  so  inconsider- 
able a  building,  as  the  tool-house  there  described,  would 
confer  a  qualification,  together  with  the  land  on  which  it 
stood. 

Mr.  Rowe,  in  his  edition  of  the  Reform  Act  (p.  22), 
remarks,  that  *^  the  words  '  other  building'  were  inserted 
in  committee,  and  afford  a  facility  for  extending  tbe 
borough  franchise  considerably  in  the  case  of  landed 
proprietors.  Land  to  any  amount  held  alone  would  not 
give  a  vote  in  boroughs,  and  thus  detached  parts  of  farms 
without  any  house  on  them,  would  not  confer  the  fran- 
chise; but  as  there  are  probably  few  properties  of  that 
kind  without  some  sort  of  building,  sheds,  or  others  an- 
nexed, this  alteration  may  be  the  means  of  letting  in  manj 
votes  of  that  description,  which  would  otherwise  ha« 
been  excluded." 
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It  has  been  urged^  on  the  other  side,  that  if  the  word  184£. 
^'building*"  be  understood  in  this  unrestricted  sense,  a 
building  of  a  merely  nominal  value,  if  occupied  together 
with  land,  would  constitute  a  qualification.  But  the  case 
supposed  in  this  argument  is  one  that  would  be  a  fraud 
upon  the  provisions  of  the  Act;  the  possibility  of  its  oc- 
currence, therefore,  ought  not  be  taken  into  account  in 
deciding  upon  their  interpretation.  At  all  events  the  con- 
sideration of  it  is  inapplicable  to  the  present  case,  since 
the  limekiln  is  undeniably  of  a  positive  value  in  itself,  and 
the  value  of  this  land  would  be  estimated  with  reference 
to  the  profit  and  advantage  to  be  derived  from  burning 
lime  there.  The  limekiln  is  moreover  a  building  that 
would  be  rateable  to  the  reUef  of  the  poor. 

The  Committee,  after  deliberation,  decided  that  the 
vote  was  good :  Ayes, ^9^;  Mr.  Thornely,  Mr.  Heneage, 
Mr.  B.Wood,  Mr.  Card  well,  Mr.  Ha  wes:  Noes, /tro;  Vis- 
count Barrington,  Mr.  Round. 

When  the  Committee  met  on  the  17th  May  (pending  TheCom- 
toe  discussion  of  Genge  s  vote),  the  Committee,  after  de-  notenteruin 
liberation,  came  to  the  following  resolution :  "  That  thb  Joalote tha° 
Committee  will  not  allow  a  vote  to  be  questioned  upon  any  "»8**^  ^^* 
objection  which  might  have  been  and  was  not  taken  before  was  not 
the  revising  barrister.*'     And  the  parties  were  called  in  the  revisiog 
euid  acquainted  therewith.  barmter. 


GEORGE  SELLER'S  CASE.  ^7/3^ 

In  this  case,  the  vote  was  tendered  for  Mr.  Hussey,  in  ^iSfi^i^oa 
respect  of  a  dwelling-house  in  George's  Court.  was  cor- 

scribed  in 
Um  list  of  voters,  as  originally  made  out  by  the  overseers,  but  by  the  printer's  mistake,  its  lo- 
eatitjr  wai  misdescribed  in  the  printed  list,  fixed  on  the  church  door,  and  produced  before 
the  revising  barrister,  and  the  name  was  in  consequence  objected  to  and  expunged  at  the  ro- 
vinoo,  and  the  party  tendered  his  vote  at  the  election,  the  Committee  added  the  vote  to  the 
poll. 
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IS^S.  ^^  ^he  original  list  of  voters,  made  out  and  signed  by 
the  overseer,  and  sent  by  him  to  the  printer,  George 
Seller's  name  was  inserted  in  respect  of  a  qualification, 
described  as  ''House,  George's  Court;"  but  in  the  printed 
copies  of  the  list,  by  an  error  of  the  press,  the  qualifica- 
tion was  described,  "  House,  Broad  Street."  The  mis- 
take arose  in  this  manner:  the  overseer,  for  the  purpose 
of  making  out  the  list,  had  taken  one  of  the  printed  lists 
of  the  previous  year,  and  erased  and  added  whatever  the 
changes  in  the  meantime  required :  and  in  that  previooi 
list  there  had  been  a  **  George  Seller,  house,  Broad  Street," 
as  well  as  ''George  Seller,  house,  George's  Court;"  and 
the  overseer  had  run  his  pen  through  the  qualificatioi 
of  the  first,  and  the  name  of  the  second ;  but  the  printer 
erroneously  adopted  the  whole  of  the  first  entry,  and 
wholly  omitted  the  other.  At  the  revision,  an  objection 
was  taken  to  George  Seller,  as  not  having  any  such  qoa* 
lification  in  Broad  Street,  and  the  barrister  decided  ii 
favour  of  the  objection.  Upon  that,  the  overseer  applied 
to  the  revising  barrister,  to  amend  the  mistake  in  the  d^ 
scription  of  the  qualification,  and  produced  to  the  revising 
barrister  the  original  list  from  which  the  printed  copies 
were  made,  in  order  to  satisfy  him  that  it  was  a  mistake 
of  the  printer's,  and  explain  how  it  arose :  but  the  revising 
barrister  refused  to  amend  the  description,  and  expunged 
the  name. 

Seller  had  occupied  the  house  in  George's  Court 
(which  was  of  the  annual  value  of  10/.),  for  more  than 
twelve  months  before  the  31st  of  July,  1840,  and  was 
rated  for  that  house,  and  had  paid  the  rates,  during  that 
period.  His  name  was  on  the  register  of  1839  for 
"  House,  George's  Court." 

Mr.  Coc/cburn,  in  support  of  the  vote. — It  is  clear,  that 
this  voter  had  a  sufficient  qualification  in  George's  Court 
to  entitle  him  to  be  registered,  and  that  it  was  the  inten- 
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n  of  the  overseer  that  he  should  be  registered  for  that  1842. 
alification  :  for  his  name  and  qualification  appear  cor- 
:tly  inserted  in  the  original  list  of  voters,  which  the 
erseer,  in  compliance  with  the  provisions  of  the  44'th 
:tion  of  the  Reform  Act,  made  out  and  signed,  as  the 
eliminary  step  in  the  process  of  registration.  And  it 
8  been  explained  in  evidence,  how,  by  a  mistake  of  the 
inter,  the  locality  of  the  property  came  to  be  erro- 
ously  described  in  the  printed  copies  made,  by  the  < 
section  of  the  overseer,  from  his  own  original  list.  But 
is  this  original  list,  so  made  by  the  overseer,  and 
thenticated  by  his  signature,  which  is  alone  the  true 
d  proper  *'  List  of  Voters"  contemplated  by  the  Act  as 
*  basis  of  the  coming  registration ;  and  which,  when 
ce  it  has  been  duly  made,  is  to  remain  in  force,  binding 
d  conclusive  on  all  parties,  and  which  no  one  has  any 
thority  to  alter,  till  it  comes  before  the  barrister  ap- 
inted  to  revise  it.  The  printed  lists  of  voters,  made  in 
rsuance  of  the  directions  of  the  Act,  are  mere  copies  of 
is  original  list,  multiplied  for  the  purpose  of  publication, 
d  are  entitled  to  consideration  only  *as  far  as  they  are 
thful  transcripts  of  the  original  list.  They  may  be  re- 
Ted  to  for  the  sake  of  convenience,  but  being  no  more 
in  copies,  they  cannot  be  substituted  for  the  original 
;,  which  alone  can  be  regarded  as  conclusive.  This 
ginal  *'  List  of  Voters"  is  that  which  the  overseer  ought 
have  submitted  to  the  barrister  for  revision ;  and  which 
3  barrister,  when  it  was  brought  before  him,  as  it 
pears  to  have  been,  ought  to  have  taken  as  the 
bject  of  revision,  and  not  one  of  the  printed  copies,  as 
did,  we  contend,  improperly.  A  person,  therefore, 
lose  qualification,  as  in  the  present  case,  has  been  cor- 
:tly  inserted  in  the  original  list,  and  who  has  thus  ac- 
ired  an  inchoate  right  to  the  enjoyment  of  the  franchise, 
ght  not  to  suffer,  because  an  incorrect  copy  of  the  list 
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184£.     has  been  pobGshed,  in  which  his  ifiisfificstioD  is  inaccii- 
ntelj  described,  and  thb  insccorale  copy  made  use  of 
in  the  business  of  rerision.     Bat  it  will  perhaps  be  urged, 
that,  the  pobfication  of  the  printed  Kst  on  the  dinrdi-door 
being  intended  for  the  purpose  of  giring  it  generd  noto- 
riety, it  would  be  productire  of  great  ioconTenience,  if 
any  other  than  the  list  thus  pnhfished  were  admitted  to 
be  binding :  that  it  is  incumbent  on  the  voter  to  examine 
that  list,  and  if  his  name  or  qualification  be  there  omittedi 
he  ought  to  send  in  a  claim  to  be  inserted  in  the  roister. 
The  publication  of  the  list,  however,  seems  to  have  been 
intended,  rather  for  the  purpose  of  affording  other  parses 
the  opportunity  of  making  objections,  than  of  apprisiiig 
the  voter  himself  of  the  insertion  or  omisaon  of  his  quaE- 
fication.     Nor  is  the  list  thus  published  the  only  fist,  or 
the  excIusiTe  source  of  information,  to  which  access  is 
provided.     By  the  4ith  section,  the  overseers  are  to  keep 
true  copies  of  such  lists,  for  the  inspection  of  any  person 
who  may  apply.     If  any  discrepancy  should  appear  be- 
tween the  copy  on  the  church  door,  and  that  exhibited 
by  the  overseer,  which  should  be  considered  as  the  authen- 
tic document  ?    Would  not  the  preference  be  justly  given 
to  the  latter,  as  it  would  probably  be  either  the  origins 
list  itself,  or  at  any  rate  one  verified  by  a  comparison  witk 
the  original  list?     And  how  could  such  a  discrepancy  be 
cleared  up,  but  by  a  reference  to  the  original  list  ?    Nor 
is  there  any  thing  in  the  Act,  that  makes  it  obligatory  on 
the  voter  to  take  notice  of  these  printed  lists,  or  shoald 
render  him  liable  to  suffer  for  the  omission  to  do  sa    Nor 
will  the  Committee,  proceeding  upon  the  consideration  of 
some  supposed  or  possible  inconvenience,  go  beyond  the 
letter  as  well  as  contravene  the  spirit  of  the  Act,  and  impose 
on  the  voter  an  obligation  that  is  not  contemplated  by  the 
Act.     In  the  present  instance,  the  voter's  name  had  been 
upon  the  register  in  the  previous  years,  and  he  bad  exer- 
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nsed  the  franchise  in  respect  of  this  very  qualification;  184£. 
ind  had  no  reason  to  suppose  that  it  would  not  be  inserted 
in  the  same  manner  again :  he  cannot  therefore  be  charged 
with  any  want  of  due  and  proper  caution,  if  he  neglected 
to  examine  the  printed  list,  and  ascertain  the  fact  of  its 
insertion.  Neither  was  it  incumbent  upon  him,  under  the 
nrcumstances  of  the  case,  to  send  in  a  claim  to  be  inserted 
in  the  register  in  respect  of  the  qualification  which  had 
been  misstated  or  omitted  in  the  printed  list.  For,  by  the 
(7th  section,  the  necessity  of  sending  in  a  claim  is  im- 
posed upon  the  person  "whose  name  shall  have  been 
omitted  in  any  such  list  of  voters  so  to  be  made  out  as 
berein-before  mentioned,"  that  is  to  say,  in  the  terms  of 
the  44th  section,  the  list  which  is  to  be  made  out  and 
ngned  by  the  overseer,  and  of  which  copies  are  to  be 
printed.  But  here  this  person's  name,  as  well  as  qualifi- 
:ation,  is  correctly  inserted  in  the  original  list  so  made  out 
by  the  overseer,  and  he  is  not  driven  to  the  necessity  of 
making  a  claim,  because  an  erroneous  statement  of  the 
q[uaIification  has  found  its  way  into  the  printed  copy. 
Ehi  even  if  we  look  only  at  the  printed  list,  which  it 
l^ears  the  revising  barrister  took  as  the  subject  of  his 
revision,  and  consider  that  as  the  list  of  voters  to  which 
the  provisions  of  the  Act  are  to  be  understood  to  apply, 
this  person  is  in  a  situation  to  establish  his  right  to  have 
his  vote  placed  upon  the  poll.  In  order  to  assert  his  right, 
it  was  not  necessary  that  he  should  send  in  a  claim  to 
bave  his  name  inserted  in  the  register.  For  a  claim  is 
necessary  only  where  the  voter's  name  has  been  omitted 
in  the  list  of  voters ;  and  it  is  not  necessary  where,  as  in 
the  present  case,  a  mistake  merely  has  been  made  in  the 
description  of  some  of  the  particulars  of  the  qualification  : 
such  a  mistake  the  revising  barrister  is  competent  to  cor- 
rect, under  the  power  given  him  by  the  50th  section  for 
that  purpose.    The  voter  did  not  seek  to  have  his  name 
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184£.  inserted  for  a  different  qualification  from  that  for  wbidi 
his  name  appeared  upon  the  list,  but  only  asked  that  the 
description  of  that  qaalificadon  shoidd  be  corrected  se- 
cording  to  the  true  state  of  the  case.  It  is  observed  bj 
Mr.  Elliott  (1),  that  ^  in  cities  and  boroughs,  where  over- 
seers make  out  the  lists  without  communication  or  notioe 
from  the  voters  themselves,  if  any  mistake  is  made  in  the 
name,  or  the  list  is  imperfect  in  any  of  the  particnlan  re- 
quired to  be  stated,  the  barrister  would  be  authorized  to 
correct  such  mistake,  or  supply  such  omission  at  the 
revision.  But  where  the  party  wishes  to  be  inserted  in 
the  register  of  voters  in  respect  of  a  different  qualification 
from  that  wliich  appears  in  the  overseer's  list,  it  has  been 
held  by  some  barristers,  that  such  a  person  is  bound  to 
send  in  a  notice  of  claim,  that  he  is  in  fact  totally  omitted 
from  the  list  in  respect  of  this  particular  qualification;  bnt 
it  may  be  doubtful  whether  those  persons  whose  noma 
have  been  inserted  in  the  Ust,  are  not  entitled,  upon  sat 
ficient  proof,  to  have  the  particulars  of  their  qualification 
amended,  and  correctly  inserted  at  the  revision.  In  Richard 
Legg't  case  (2),  where  the  qualification  was  described 
in  the  list  as  'a  house  and  land,'  the  qualification  con- 
sisting of  'a  barn,  stable,  outhouses,  and  120  acres  of 
land,'  an  objection  was  made  to  the  name  being  retained 
upon  the  list,  and  the  revising  barrister  struck  it  out.  re- 
fusing to  amend  the  description.  The  vote  was  tendered 
at  the  election,  and  unanimously  allowed  by  the  Committee.** 
In  the  present  case  the  mistake  does  not  extend  to  the 
qualification  itself,  but  affects  only  the  local  description 
of  the  property  constituting  the  qualification,  and  is  do 
more  than  a  mere  clerical  error  in  making  the  transcript 
For  the  purpose  of  explaining  and  correcting  this  mistake, 
the  original  list,  of  which  the  other  is  a  copy,  has  been 

(1 )  On  the  Qualifications  and  Registration  of  Electors,  308.  i 

(2)  Petenjield,  F.  &  F.  262. 
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properly  referred  to,  being  produced  before  the  revising  1840. 
barrister,  and  an  application  made  to  him  to  amend  the 
faulty  description,  agreeably  to  the  insertion  in  the  ori- 
ginal list,  confirmed  by  proof  of  the  party's  actual  posses- 
sion  of  the  qualification  for  which  his  name  is  there 
inserted. 

As  this  correction  might  be  made  without  claim  on  the 
one  hand,  so  it  might  be  made  without  objection  being 
taken  on  the  other.  But  if  a  person's  name  be  found  in- 
serted in  the  list  on  the  church  door  for  a  qualification 
which,  as  there  described,  he  does  not  possess,  any  other 
person  whose  name  is  upon  the  list  is  entitled  to  object  to 
him  as  not  duly  qualified:  and  here  such  an  objection 
appears  to  have  been  taken  and  sustained.  When  the 
case,  however,  comes  before  the  revising  barrister,  the 
party  objected  to  has  a  right  to  full  back  upon  the 
original  list  made  out  by  the  overseer,  and  to  take  his 
stand  upon  the  qualification  there  described.  The  over- 
seer, on  the  part  of  the  voter,  here  made  such  an  appeal 
to  the  original  list,  supported  by  proof  of  the  qualification 
there  described. 

So  that,  whether  the  argument  proceed  on  the  ground, 
1,  that  the  original  list  signed  by  the  overseer  ought  to 
have  been  produced  before  the  revising  barrister,  but,  a 
printed  copy  having  been  produced  instead  of  it,  the  voter 
ought  not  to  suffer  for  a  mistake  in  that  copy;  or,  2,  taking 
the  printed  list  as  that  upon  which  the  revising  barrister 
actually  adjudicated,  that  this  was  such  a  mistake  as  the 
revising  barrister  was  competent  to  correct,  and,  the  mis- 
take being  shown  by  production  of  the  original  list,  was 
bound  to  correct;  or,  3,  that  upon  an  objection  taken  before 
the  revising  barrister  for  want  of  qualification,  proof  was 
given  of  the  quaUfication  for  which  the  name  was  inserted 
in  the  list  by  the  overseer,  which  proof  has  been  repeated 
before  the  Committee;    on  each  of  these  grounds  we 
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contend,  that  the  decision  of  the  revising  barrister  is 
wrong,  and  ought  to  be  reversed. 

Mr.  Kinglake  against  the  vote. — You  are  called  upon 
to  reverse  the  decision  of  the  revising  barrister  for  ex- 
punging the  name  of  this  voter,  because,  it  is  contended 
on  the  other  side,  the  list  of  voters  used  by  him  at  the 
revision,  and  in  which  the  voter's  qualification  was  incor- 
rectly specified,  w&s  not  the  list  that  ought  to  have  been 
used ;  and  another  list  b  now  produced,  being,  it  is  alleged, 
the  original  list  made  out  and  signed  by  the  overseer,  in 
which  the  qualification  is  correctly  specified,  and  which  it 
is  insisted  the  revising  barrister  ought  to  have  foUowed 
as  the  true  and  authentic  list  of  voters.  But  this  list, 
which  is  now  produced,  has  never  been  received  in  prac- 
tice or  publicly  recognized  as  the  original  list :  it  has  re- 
mained in  the  hands  of  the  overseer  from  the  time  when 
it  was  made,  unknown  and  unseen,  and  is  now,  for  the 
first  time,  proposed  to  be  used  as  the  original  list.  For 
when  it  was  produced  by  the  overseer  before  the  revising 
barrister,  it  was  not  produced  as  the  list  to  be  revised, 
but  was  brought  forward  merely  for  the  purpose  of  fa^ 
nishing  evidence  in  this  particular  case  of  the  mistake 
that  is  said  to  have  occurred.  And  if  we  examine  it,  it 
appears  to  be  nothing  more  than  the  printed  list  of  the 
preceding  year,  altered  so  as  to  suit  the  changes  in  the 
constituency  that  had  happened  in  the  meantime  ;  it  is  in 
fact  a  mere  rough  draft  or  foul  copy,  full  of  erasures  and 
Qbliteratjons,  which  was  sent  to  the  printer  for  the  pur- 
pose of  obtaining  a  clean  transcript,  and  which  probabi; 
underwent  a  repeated  revision,  before  the  requisite  dodb- 
ber  of  copies  were  finally  printed  off.  And  it  is  not  this 
alleged  original  list,  but  one  of  these  printed  lists,  thit 
the  overseers  have  published  on  the  church  door,  and 
have  produced  before  the  revising  barrister  as  the  list  to 

revised  :  it  is  the  printed  list,  that  they  have  held  out 
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o  the  world  as  the  true  and  authentic  list,  and  have      184S. 
idopted  and  recognized  by  their  acts. 

If  there  is  to  be  a  list  of  voters  other  than  that  which  is 
mblished,  and  remaining  in  the  hands  of  the  overseer, 
he  whole  machinery  of  the  Reform  Act  would  be  ren- 
lered  inert  and  useless.  For  the  published  copy  may 
liflfer  from  the  original  list  which  is  retained  by  the  over- 
leers;  and  the  voter,  not  having  access  to  the  original 
isty  has  no  means  of  ascertaining  whether  the  one  tallies 
rith  the  other,  and  whether  he  can  safely  proceed  on  the 
mblished  list.  And  if  he  goes  to  the  overseer  for  the 
lurpose  of  inspecting  the  list,  he  would  only  be  presented 
irith  another  copy  of  the  same  impression  as  that  fixed  on 
;he  church  door.  Nor,  however  it  may  be  argued  on  the 
>ther  side,  could  he  claim  a  right  of  inspecting  the  original 
list ;  for  it  b  a  true  copy  only  that  the  overseer  is  required 
to  furnish  for  inspection.  It  is  hardly  necessary  to  ad- 
rert  to  the  danger  of  allowing  the  overseer  to  produce  for 
the  purpose  of  revision  a  list  which  has  never  been  sub- 
mitted to  public  inspection  and  examination.  If  a  per- 
lon's  name  has  been  omitted  in  the  printed  list,  but  is 
found  in  the  overseer's  list,  then,  according  to  the  views 
irhich  represent  the  latter  as  the  genuine  and  authoritative 
locument,  the  name  ought  to  be  placed  upon  the  register 
irithout  the  opportunity,  which  it  was  the  principal  object 
if  this  part  of  the  act  to  afford,  of  objecting  to  the  voter, 
ind  canvassing  his  title.  On  the  other  hand,  if  a  man 
Binds  his  name  and  qualification  correctly  inserted  in  the 
published  list,  is  he  to  be  told,  when  the  period  of  revision 
arrives,  that,  as  he  does  not  appear  in  the  other  secret 
Bst,  of  whose  contents  he  is  kept  in  ignorance,  his  name 
is,  on  the  authority  of  that  secret  list,  to  be  excluded 
from  the  register?  And  yet,  if  the  authority  of  this 
alleged  original  list  is  to  be  received  as  conclusive,  it  mus^ 
be  as  incontestable  for  what  it  omits,  as  for  what  it  con- 
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1842.  uins.  Indeed,  if  the  argument  be  allowed  to  prevail  to 
its  ftiU  extent,  that  this  list  signed  by  the  overseer  is  alone 
the  true  and  proper  list  which  ought  to  be  revised,  there 
has  in  this  case  been  no  such  true  and  proper  Ust  sub- 
mitted to  the  barrister  for  revision :  for  the  list  of  the 
overseer  was  only  exhibited  to  him  as  matter  of  evidence, 
for  the  purpose  of  correcting  the  printed  list  which  had 
been  already  produced  before  him.  It  would  conse- 
quently follow  that  there  has  been  no  revision  ;  that  there 
is  no  register;  that  the  whole  matter  with  which  we  are 
affecting  to  deal,  is  a  mere  fiction  and  nonentity.  But 
the  opinion  of  the  revising  barrister  was  never  even  taken 
upon  the  question  which  was  the  proper  list,  nor  does  any 
doubt  appear  to  have  been  entertained  upon  the  subject 
The  printed  list  was  submitted  to  him  as  the  list  for  re- 
vision, acceptecTby  him  as  such,  signed  by  him,  and  trans- 
mitted to  the  returning  officer :  and  you  are  now  asked  to 
rip  up  the  whole  proceedings,  to  overturn  the  register,  to 
repudiate  the  Ust  which  has  been  adopted  and  acted  upon 
by  ail  parties,  and  substitute  for  it  a  mere  memorandum 
copy,  preparatory  only  to  a  future  more  perfect  documest 
[Mr.  CardweU. — According  to  your  argument,  the  ▼otcr 
is  to  be  bound  by  the  list  which  is  eventually  produced 
before  the  barrister,  and  revised  by  him:  but  how  is  the 
voter  to  know  which  that  list  may  be?]  The  overseer  is  to 
produce  before  the  revising  barrister  a  list,  of  which  those 
published  are  true  copies.  By  pubUshing  printed  copies 
of  the  list,  he  adopts,  as  we  contend,  that  list  as  the  true 
list,  and  he  is  to  produce  the  same  list  before  the  revising 
barrister,  that  is  to  say,  one  of  those  printed  lists,  which, 
though  designated  in  our  language  by  the  ambiguous 
name  of  copies,  have  all  the  character  of  duplicate  originals. 
If  then  the  printed  list  was  properly  taken  as  the  sub- 
ject of  revision,  we  further  contend  that  the  revising  bar- 
ll^  rister  acted  rightly  in  refusing  to  amend  this  alleged  mis- 

■■fc^^    take.     Under  the  power  given  him  by  the  50th  section  o{ 
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Refonn  Act^  he  is  enabled  to  correct  mistakes  in  the  184@. 
ristian  name  of  the  voter^  or  the  description  of  the 
perty;  such  mistakes  in  short  as  do  not  a£fect  the  sub- 
nce  of  the  qualification  ;  and  inaccuracies  of  description 
iiar  to  the  misnomers  which  it  is  declared  by  the  79th 
tion  shall  not  vitiate  the  lists.  But  an  error  like  the 
isent  affects  the  very  substance  of  the  qualification  :  for 
I  obvious  that  a  house  in  Broad  Street  must  be  a  totally 
tinct  qualification  from  a  house  in  George's  Court; 
i  such  a  mistake  cannot  be  corrected  by  the  revising 
rister  under  the  50th  section.     Legg's  case{\\  which 

been  cited,  is  opposed  to  two  decisions  of  this  Com- 
tee,  those  in  Ring's  case  (2)  and  James  PowelTs 
e  {3)f  where  it  was  contended  successfully  on  the  other 
^f  that  alterations  in  the  description  of  the  qualification, 
ich  in  the  first  case  would  have  substituted  a  house  in 
>mbe  Street  for  a  house  in  Millgreen,  and  in  the  other 
lid  have  changed  *'  house  and  garden"  into  **  buildings 
1  land/'  were  not  alterations  that  could  be  made  by  the 
ising  barrister  under  his  power  of  correcting  mistakes, 

only  upon  a  regular  claim  sent  in  by  the  voter.  Here, 
the  voter  had  no  qualification  in  Broad  Street,  and 
>n  an  objection  taken  and  supported  in  the  revising 
rister 's  court,  did  not  prove  that  qualification,  it  be- 
le  the  barrister's  duty  to  expunge  the  name.  On  the 
er  hand,  in  order  to  have  his  name  inserted  for  the 
ise  in  George's  Court,  he  ought  to  have  claimed  in 
pect  of  that  property.  For,  although  his  name  was 
rady  on  the  list  for  one  qualification,  he  could  not  call 

its  insertion  for  another  and  different  qualification 
bout  a  claim,  as  **  his  name  had  been  omitted"  in  re- 
ct  of  the  particular  qualification  to  which  he  asserts 
right.  And  by  the  proviso  in  the  50th  section,  the 
ising  barrister  has  no  power  of  inserting  a  person's 

)  F.  &  F.  262.  (2)  Ante,  464.  (3)  AnU,  472. 
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IMS.  name  (which  must  be  understood  to  mean,  in  respect  of 
each  particular  qualification,)  without  a  regular  nodce  of 
claim.  But  the  voter  having  neglected  to  give  such  no- 
tice of  claim,  cannot  now  call  upon  the  Committee  to  place 
his  name  upon  the  poll. 

After  the  arguments  on  both  sides  were  concluded,  Mr. 
Slade,  one  of  the  revising  barristers  for  Lyme  Regis  in 
the  year  1 840,  was  examined  at  the  desire  of  the  Com- 
mittee. Mr.  Slade  declined  to  make  any  protest  similar 
to  that  sometimes  made  by  revising  barristers  when  exa- 
mined before  an  Election  Committee.  The  overseer  had 
stated  that  Mr.  Slade,  and  Mr.  Bevan,  the  other  revuiog 
barrister,  occasionaUy  sat  together,  but  that  Mr.  Slade 
was  the  revising  barrister  to  whom  he  made  the  appli- 
cation to  rectify  the  mistake  in  the  description  of  SeDet^i 
qualification.  Mr.  Slade  stated  to  the  Committee  that  the 
witness  was  in  error  as  to  this ;  Seller's  case  having  beea 
taken  before  Mr.  Bevan  alone* 

Mr.  Bevan,  being  then  examined,  stated,  on  reference 
to  his  notes,  that  the  case  of  George  Seller  came  before 
him  on  an  objection,  and  the  name  was  expunged,  and  that 
his  impression  was  that  Seller  did  not  appear  in  defence 
of  his  qualification,  and  that  therefore  he  expunged  the 
name ;  but  that  he  had  no  recollection  of  the  overseers* 
original  list  having  been  produced,  or  of  any  applicatioo 
having  been  made  to  him  to  rectify  a  mistake  in  the  Est 
relative  to  Seller. 

Mr.  Gurney  observed,  tliat  a  doubt  had  never  beeo 
vuggested  before  respecting  the  fact  of  the  application, 
which  had  been  assumed  on  both  sides ;  but  that,  if  tbe 
Committee  had  any  doubt  about  it,  he  would  apply  to  give 
furtlier  evidence  on  the  point. 

The  Chairman  did  not  think  the  fact  was  one  wbJdi 
Committee  could  now  call  in  question. 
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be  Committee,  after  deliberation,  decided  that  the  vote     184S. 
Id  be  placed  on  the  poll  for  Mr.  Hussey. 

;  the  commencement  of  this  case,  Mr.  Cockbumy  Where  a 

)g  called  the  overseer  who  made  out  the  list  of  wh^nain« 

•8,  was  proceeding  to  examine  him  respecting  the  cir-  „  "  °j^g 

(tances  under  which  the  mistake  in  the  printed  list  register, ten- 
dered hii 
'•  vote  at  the 

r.  Austin  and  Mr.  Kinglake  objected,  that  this  evi-  committee* 

e  could  not  be  entered  into  till  it  was  shown,  first  of  P»:oceeded 

with  the 
rhat  was  the  ground  on  which  the  revising  barrister  coosiden- 

led :  as,  under  the  59th  and  60th  sections  of  the  case  apon 

>rm  Act,  it  was  necessary  to  show  that  the  name  of  ^"^J^q^^^ 

)erson  tendering  his  vote  was  omitted  in  consequence  barrister's 

,      .  .  «    ,  ....  1.1  1    decision  on 

decision  of  the  revismg  hamster,  and  without  such  an  appHca- 
minary  proof,  the  appellate  jurisdiction  of  the  Com-  ^^  a^m^g^' 
je  could  not  arise:  and  this  Committee  have  already  ^}^^  i°  !^« 

•^    description 

[ved,  that  they  will  not  entertain  any  objection  to  a  of  tbepar- 
that  might  have  been  taken,  and  was  not  taken,  /caUonMi 
re  the  revising  barrister  ( 1 ).  l^r^Tlii, 

r.  Cockburn. — Upon   the  evidence  proposed  to  be  and  without 
iced,  we  contend  that  the  barrister  was  bound,  under  decision  on 
provisions  of  the  50th  section  of  the  Reform  Act,  to  objection.' 
id  the  description  of  Seller's  qualification.     We  have 
ing  to  do  with  any  objection  that  may  have  been  taken 
m  before  the  revising  barrister,  because  we  do  not 
Jiat  he  decided  wrongly  upon  an  objection,  but  did 
correct  the  mistake,  as  he  ought  to  have  done,  and  as 
night  have  done  without  an  objection  having  been 
n. 

he  room  was  then  cleared,  and  the  Committee  deli- 
ited.   Upon  the  re-admission  of  tlie  parties,  the  over- 
was  recalled  by  the  Committee,  and  in  answer  to 
stions  put  by  the  Chairman,  he  stated,  that,  at  the 

(1)  Ante,  499. 
^OL.  I.— B.  A.  E.  C.  L  L 
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ISi^.  registration  he  made  an  application  to  the  revising  bar- 
rister to  amend  the  mistake  of  the  printer  in  this  case,  and 
that  the  barrister  decided  against  the  application. 

The  Committee  then  announced  their  determination  to 
be,  that  the  examination  might  proceed. 


M«y23,        ABRAHAM  AGLAND'S  CASE. 

24  and  25. 

Quicre:  This  vote  was  objected  to  by  the  petitioners  on  tlie 

loans  o/      ground,  that  the  voter  was  bribed  to  vote  for  the  sitting 

money  sys-    member  (1). 

advanced  to      In  support  of  the  objection  it  was  proved  by  one  Hoare, 
class  of        that  on  the  Saturday  before  the  election,  which  was  on  Mon- 
tU^^i^  day  the  28th  June,  the  voter  said  to  him, "  that  the  ones  that 
^Sw  al°*°^  would  pay  his  debts  he  would  vote  for;"  and  that  afterwards 
inBuence,     on  the  same  day  the  voter  told  him  that  ^he  had  got  itaB 
bribeiy.        settled  then, — that  he  was  going  to  vote  for  Mr.Pinncy,— 
that  he  had  pledged  himself  at  Mr.  Hillman's  office  to  do 
so."    It  was  also  proved  by  one  Cleale,  that  early  on  the 
same  Saturday,  the  voter,  Cleale,  and  other  persons  were 
at  the   George  public-house,  when   in   the  voter's  pre- 
sence bills  due  from  him  to  Tytherleigh  of  Axminster 
and  Tucker  of  Bridport  were  mentioned,  and  that  some 
one  present  said  *'  that  any  one  who  would  settle  those 
bills  could  have  the  voter.*"     The  voter  was  then  called 
out  of  the  house,  and  shortly  afterwards  Cleale  saw  him 
coming  out  of  Mr.  Hillman*s  office,  when  he  said  that  "he 
had  waited  for  Mr.  De  Horcey  till  ten  o'clock,  and  he  was 
not  come;  and  that  he  had  been  to  Mr.  Hillman's  oflBce 
and  pledged  his  vote  for  Mr.  Pinney."     Cleale  then  asked 

(I)  The  form  of  the  objection  was  a»  follows  :  "  Thai  the  said  voter  asked 
for,  received,  or  took  money,  or  other  reward,  or  promises  of  money,  or  re«an), 
by  way  of  gift,  loan,  or  other  device,  or  igreed,  or  contracted  for,  or  asked,  ui 
offered  to  agree,  or  contract  for,  money,  gift,  office,  employment,  or  other  revaid. 
to  give  his  vote  at  such  election  for  the  said  William  Pinoey ;  or  to  refuse,  or 
forbear  to  give  his  vote  for  the  said  Thomas  Hussey,  it  the  said  election.** 
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im  to  go  with  him  to  the  Harp  public- house,  which  1812. 
e  did,  and  when  there  Cleale  asked  him  **  whether  he 
ad  settled  those  little  bills?"  meaning  Tytherleigh*s  and 
Mucker's  bills.  The  voter  answered  this  question  by 
•utting  his  finger  on  the  table,  drawinrr  it  across  the 
dge,  and  saying,  **  that  is  all  wiped  off,  that  is  all  right/' 
Tytherleigh  proved  that  the  voter  owed  him  6/.  15*.  1  Irf. 
rhich  had  been  standing  for  some  time ;  that  he  had  fre- 
[uently  applied  to  the  voter  for  it ;  and  that  on  the  7th  of 
Uy  he  received  a  letter  from  Hillman  to  the  effect  that 
J  the  voter's  desire  he  inclosed  him  (Tytherleigh)  a 
faeque  for  6/.  15*.  lid.  The  cheque  was  drawn  by  Hill- 
oan  upon  and  duly  paid  by  the  Bridport  Branch  Bank  at 
jyme,  where  Hillman  banked. 

In  support  of  the  vote,  it  was  proved  by  Mr.  Hillman, 
bat  in  the  middle  of  December,  1840,  on  the  application 
f  the  voter,  against  whom  ah  action  had  been  begun  by 
Ducker,  to  pay  a  debt  due  from  the  voter,  witness 
mranged  such  action  for  the  voter  with  Tucker's  attor- 
ley;  that  witness  advanced  the  money  to  make  the  pay- 
nent,  and  took  from  the  voter  a  bill  of  sale  of  his  furniture, 
kc,  which  witness  still  held  as  a  security.  That  about 
he  4th  or  5th  of  July  last  the  voter's  wife  applied  to  wit- 
less in  consequence  of  a  letter  the  voter  had  received 
Tom  Tytherleigh  dated  3rd  July,  to  the  effect  that  the 
nmmnt  of  the  bill  inclosed,  6/.  15*.  I  Id.,  must  be  settled 
m  the  following  Tuesday,  (July  Gth),  without  further 
May.  That  until  the  letter  was  brought  to  witness  by 
ihe  voter's  wife,  he  never  heard  of  the  voter  being  in- 
^bted  to  Tytherleigh.  That  on  the  morning  of  the 
Sttarday  before  the  election  sudden  manifestations  of  a 
oootest  left  witness  but  little  time  to  prepare  for  the  elec- 
^;  and  not  being  able  to  call  on  the  voters,  he  sent 
ftr  several  of  them,  amongst  others  for  the  voter.  That 
^ipon  the  voter  coming  to  his  office,  witness  asked  him  to 

Lh2 
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1842.  vote  for  the  sitting  member,  which  the  voter  promised  to 
do  without  any  hesitation.  That  nothing  whatever  passed 
between  witness  and  the  voter  respecting  any  debts  due 
from  the  voter  to  anybody,  or  about  any  securities  for  any 
such  debts;  and  certoinly  not  as  to  Tucker's  debt;  nor  u 
to  Tytherleigh's  debt,  witness  then  having  no  knowledge 
of  it. 

On  being  cross-examined,  Mr.  Hillman  stated,  that  be 
had  no  recollection  of  having  acted  as  solicitor  for  the 
voter,  except  in  the  case  of  Tucker's  debt ;  that  he  and 
his  partner  had  made  pecuniary  advances  to  the  voter 
before  that  event,  upon  promissory  notes,  one  of  lOL  in 
1837,  and  another  of  the  same  amount  a  year  afterwards; 
and  that  those  sums  were  not  repaid  by  the  voter.    That 
those  sums  were  advanced  out  of  the  partnership  monies; 
and  that  one  or  both  of  them  had  been  repaid  by  Mr. 
Pinney,  sen.      That   in   making   the   advance  to  settle 
Tucker's  debt,  nothing  passed  as  to  the  voter's  connection 
with  the  liberal  party,  but  witness  knew  him  to  be  a 
Hberal.     That  witness  made  the  advance  to  pay  Tucker 
reluctantly ;  but  that  to  pay  Tytherleigh  he  had  made  it 
cheerfully,  because  he  thought  that  Tytherleigh's  appli- 
cation immediately  after  the  election,  was   to  oppress  a 
poor  man  for  having  voted  for  the  sitting  member.    Thst 
Mr.  Pinney,  sen.,  the  father  of  the  sitting  member,  had 
a  seat  at  Lyme  Regis,  and  was  ft^quently  there,  and  that 
he  had  large  property  within  a  few  miles  of  the  borougb. 
That  the  sitting  member  lives  with  his  father  for  the  vaoA 
part  at  Lyme.    That  witness  acted  as  solicitor  and  agent 
for  Mr.  Pinney,  sen.,  from  1883.     That  he  had  acted  w 
agent  in  the  registration  courts.     That  since  that  time 
witness  had  advanced  out  of  his  own  or  the  partnership 
funds   from  fifty  to  sixty  small  loans  to  voters  of  the 
poorer  class  in  the  borough,  and  in  a  few  insUnces  to  pet- 
sons  not  voters.     That  where  any  person  was  in  distress, 
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id  there  was  a  particular  reason  for  assisting  him,  an  1843. 
Ivance  was  made;  but  the  particular  circumstance  of 
a  having  a  vote  was  not  a  sufficient  reason.  That  the 
itness  had  no  authority  from  Mr.  Pinney,  sen.,  to  make 
leae  loans ;  but  that  if  there  appeared  to  be  little  pro- 
ibility  of  their  being  repaid,  they  were  charged  to  him, 
id  had  been  paid  by  him.  That  the  securities  taken 
»r  these  advances  were  mortgages,  bills  of  sale,  or  pro- 
lissory  notes,  but  chiefly  of  the  latter  description.  That 
I  some  few  instances  the  parties  paid  interest.  That  in 
few  cases  voters  had  repaid  the  loans,  but  that  the 
reater  number  of  them  were  still  owing.  That  some  had 
een  called  in,  not  however  immediately  after  an  election, 
ut  at  all  times.  That  loans  might  have  been  made  in 
lany  instances  where  the  witness  thought  they  would 
ot  be  repaid,  and  in  the  voter's  case  there  was  a  doubt ; 
ut  all  the  loans  were  made  with  the  intention  that 
!iey  should  be  repaid.  That  none  of  these  advances 
'ere  made  upon  any  contract  for  votes:  votes  were  never 
liked  about,  or  thought  of,  by  witness ;  and  at  an  election 
lere  was  no  special  applications  to  the  voters  who  had 
mns  to  vole,  they  being  canvassed  like  other  voters. 
liere  were  many  who  voted  against  the  sitting  member, 
^hom  witness  had  relieved.  In  a  few  cases  witness  had 
lied  for  the  repayment  of  a  loan  ;  one  was  in  the  case  of 
Vestcott,  but  not  in  consequence  of  any  election  dispute. 
Vitness  had  also  sued  Hoare,  but  not  for  voting  for  Mr. 
lussey ;  that  action  was  brought  in  the  September  after 
the  election. 

Mr.  Austin  in  support  of  the  vote. — The  case  presented 
to  the  Committee  by  the  witnesses  of  the  petitioner,  is 
that  the  voter  was  bribed  by  the  payment  by  Hillman  of 
Tucker's  and  Tytherleigh's  debts ;  the  answer  to  which 
18  complete.  Tucker's  debt  was  settled  by  money  ad- 
vanced six  months   before   the  election,  and    for  which 
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1842.  security  was  given  at  the  timey  and  which  security  is  still 
subsisting ;  Tytherleigh's  debt  was  not  known  of  by  Hill- 
man  till  after  the  election  ;  and  the  payment  of  it  there- 
fore,  under  those  circumstances,  could  not  by  possibility 
be  to  bribe  the  voter  to  vote  for  the  sitting  member.  And 
Hillman  distinctly  states,  that  nothing  more  passed  be- 
tween him  and  the  voter  on  the  Saturday,  when,  accordiiig 
to  the  petitioner's  case,  he  must  have  been  bribed,  than  a 
simple  request  on  Hillman's  part  of  the  vote  for  Mr. 
Pinney,  and  a  promise  on  the  part  of  the  voter  accord- 
ingly. 
Argument,  But  it  was  attempted  by  the  cross-examination  of  Hill- 
of  money  to  ^^^  ^^  show,  that  the  voter  was  corrupted  by  loans  made 
"  *h*^h^' "  ^^"^  previously  to  the  election,  including  perhaps  the  ad- 
unless  it  is'  vance  to  pay  Tucker ;  and  that  his  vote  at  the  last  electioD 
"contract"  ^^^  the  condition  on  which  they  were  made.  That  such 
for  his  vote,  ^^^g  ^[jg  object  of  these  loans  is  positively  denied  by  H'dl- 
man;  and  it  is  also  contradicted  by  the  witnesses  called  by 
the  petitioner,  who  prove  that  the  voter  had  a  vote  to  dis- 
pose of  as  late  as  the  Saturday  before  the  election.  Bat 
although  it  be  assumed  that  the  voter  s  mind  was  influ- 
enced, and  his  vote  biassed  by  these  loans,  that,  unaccom- 
panied by  a  contract  for  his  vote,  does  not  amount  to 
bribery.  It  is  not  denied  that  by  possibility  Mr.  Pinney, 
sen.  residing  in  this  borough,  may  have  had  a  strong 
desire,  for  a  political  end,  to  create  an  interest  on  the 
part  of  the  electors  and  other  inhabitants  in  favour  of 
his  family.  These  loans  may  have  been  made  to  cod- 
ciliate ;  and  Mr.  Pinney,  sen.,  may  have  had  hopes  thai 
the  gratitude  of  voters  might  indirectly  influence  their 
votes.  But  that  would  not  constitute  bribery ;  for  a  con- 
tract respecting  the  vote  is  necessary  to  bribery.  This 
principle  the  legislature,  and  also  election  committees, 
have  always  proceeded  upon.     Lord  Glenbervie's  defi- 
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nition  of  bribery  (1),  derived  from  bis  experience  in  par-  184S. 
liameotary  Uw,  expressly  declares  bribery  to  be  a  corrupt 
*'  contract*'  by  a  person  bound  by  law  to  do  an  act  without 
any  view  to  his  private  emolument,  to  act  in  the  manner 
another  person  shall  prescribe,  for  some  lucrative  consi- 
deration. And  there  is  no  material  difference  between 
this  definition  of  bribery,  and  that  in  the  bribery  Act  (2). 
That  Act  imposes  a  penalty  of  500/.  upon  any  voter  who 
shall  ask  for,  or  agree  or  contract  for  money  or  other 
valuable  consideration  to  give,  or  forbear  to  give,  his  vote 
at  an  election.  The  parliamentary  and  statute  definitions 
are  the  same  in  substance ;  each  makes  a  contract  requisite 
to  the  offence.  Whatever,  therefore,  may  have  been  the 
effects  of  these  loans  upon  the  sentiments  of  the  voters 
towards  Mr.  Pinney  or  any  member  of  his  family,  inasmuch 
as  no  contract  or  agreement  was  made  respecting  their 
votes,  the  pecuniary  advances  did  not  constitute  bribery. 
And  that  no  such  contract  was  made  is  shown  by  Hill- 
man's  testimony. 

Tlie  Committee  must  reflect  on  the  position  of  the  Argument, 
constituency  in  this  borough  before  they  declare  such  tem  of  ad- 
loans  to  be  bribery  within  the  meaning  of  the  statute.    It  [^m^oI 

appears  that  there  are  only  two  hundred  and  eighty  voters,  ^^^^y  to 

JT  ,      .  J    1    i_      .    /I  **»e  poorer 

Every  voter  consequently  is   surrounded   by  mnuences  class  of 

operating  on  his  mind,  and  affecting  the  disposition  of  his  lu^i^TOseof  ^ 

vote.     As  an  instance,  the  witness  Hoare  told  the  Com-  conciliating 

them,  there 
mittee  that  he  voted  for  the  Conservatives  because  "  his  being  oo 

work  lay  that  way."     But  a  voter  voting  under  the  exer-  J^oucSng 

cise  of  such  an  influence  is  not  guilty  of  bribery,  nor  are  J*»«*'^o^»» 

the  persons  from  whom  the  influence  moves.     Otherwise  bery. 

it  would  be  impossible  to  distinguish  bribery  from  what  is 

called  the  legitimate  influence  of  property.     An  elector 

who  endeavours  in  voting  not  to  displease  a  majority  of 

hb  customers  exercises  no  liberum  arbiirium  ;  yet  his  vote 

(1)  2  Doug.  400.  (2)  2  Geo.  II.  c.  24. 


510  ELECTION   CASES. 

1B4S.  name  (which  must  be  understood  to  mean,  in  respect  of 
each  particular  qualification,)  without  a  regular  notice  of 
claim.  But  the  voter  having  neglected  to  give  such  no- 
tice of  claim,  cannot  now  call  upon  the  Committee  to  place 
his  name  upon  the  poll. 

After  the  arguments  on  both  sides  were  concluded,  Mr. 
Slade,  one  of  the  revising  banisters  for  Lyme  Regis  in 
the  year  1 840,  was  examined  at  the  desire  of  the  Com- 
mittee. Mr.  Slade  declined  to  make  any  protest  similar 
to  that  sometimes  made  by  revising  barristers  when  eu- 
mined  before  an  Election  Committee.  The  overseer  had 
stated  that  Mr.  Slade,  and  Mr.  Bevan,  the  other  reviaing 
barrister,  occasionaUy  sat  together,  but  that  Mr.  Slade 
was  the  revising  barrister  to  whom  he  made  the  appli- 
cation to  rectify  the  mistake  in  the  description  of  SeDet^i 
qualification.  Mr.  Slade  stated  to  the  Committee  that  tiie 
witness  was  in  error  as  to  this ;  Seller's  case  having  bees 
taken  before  Mr.  Bevan  alone. 

Mr.  Bevan,  being  then  examined,  stated,  on  reference 
to  his  notes,  that  the  case  of  George  Seller  came  before 
him  on  an  objection,  and  the  name  was  expunged,  and  diat 
his  impression  was  that  Seller  did  not  appear  in  defence 
of  his  qualification,  and  that  therefore  he  expunged  the 
name ;  but  that  he  had  no  recollection  of  the  overseen* 
original  list  having  been  produced,  or  of  any  applicstioo 
having  been  made  to  him  to  rectify  a  mistake  in  the  bt 
relative  to  Seller. 

Mr.  Gurney  observed,  that  a  doubt  had  never  been 
suggested  before  respecting  the  fact  of  the  applicatioOi 
which  had  been  assumed  on  both  sides ;  but  that,  if  the 
Committee  had  any  doubt  about  it,  he  would  apply  to  give 
further  evidence  on  the  point. 

The  Chairman  did  not  think  the  fact  was  one  wbiek 
the  Committee  could  now  call  in  question. 
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The  Committee,  after  deliberation,  decided  that  the  vote     184S. 
lould  be  placed  on  the  poll  for  Mr.  Htissey. 

At  the  commencement  of  this  case,  Mr.  Cockbum^  Where  a 

iving  called  the  overseer  who  made  out  the  list  of  wh^nain« 

►ters,  was  proceeding  to  examine  him  respecting  the  cir-  J^^q^^^^j 

tmstances  under  which  the  mistake  in  the  printed  list  register,  ten- 
dered hit 
OSe.  vote  at  the 

Mr.  Austin  and  Mr.  Kinglake  objected,  that  this  evi-  crmmi^tlS* 

*nce  could  not  be  entered  into  till  it  was  shown,  first  of  proceeded 

with  the 
I,  what  was  the  ground  on  which  the  revising  barrister  oontiden. 

^cided :  as,  under  the  59th  and  60th  sections  of  the  caie  apon 

eform  Act,  it  was  necessary  to  show  that  the  name  of  ^^^^^^ 

e  person  tendering  his  vote  was  omitted  in  consequence  barrister's 

deciMoo  on 
'  a  decision  of  the  revising  barrister,  and  without  such  an  appUca- 

*eliminary  proof,  the  appellate  jurisdiction  of  the  Com-  |^  ^mUi^' 

ittee  could  not  arise:  and  this  Committee  have  already  tai^einthe 

"^    description 

(Solved,  that  they  will  not  entertain  any  objection  to  a  of  the  par. 
>te  that  might  have  been  taken,  and  was  not  taken,  ^auonVa 
sfore  the  revising  barrister  ( 1 ).  l^r^liJt, 

Mr.  Cockburn. — Upon  the  evidence  proposed  to  be  andwiUiout 
Iduced,  we  contend  that  the  barrister  was  bound,  under  Secisioo  on 
le  provisions  of  the  60th  section  of  the  Reform  Act,  to  objwik>n.' 
mend  the  description  of  Seller's  qualification.    We  have 
othing  to  do  with  any  objection  that  may  have  been  taken 
>  him  before  the  revising  barrister,  because  we  do  not 
ay  that  he  decided  wrongly  upon  an  objection,  but  did 
ot  correct  the  mistake,  as  he  ought  to  have  done,  and  as 
le  might  have  done  without  an  objection  having  been 
aken. 

The  room  was  then  cleared,  and  the  Committee  deli- 
berated. Upon  the  re-admission  of  the  parties,  the  over- 
ieer  was  recalled  by  the  Committee,  and  in  answer  to 
questions  put  by  the  Chairman,  he  stated,  that,  at  the 

(1)  Ante,  499. 
VOL.  I. —  B.A.  E.G.  L  L 
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A  rgumeot, 
that  a 
system  of 
advaDcing 
loans  of 
money  to  the 
poorer  class 
of  voters,  is 
a  device 
amounting 
to  bribery, 
within  2 
Geo.  2,  c. 
24. 


able  being,  that  the  object  of  the  lender  was  not  is 
clear  to  the  voter  as  if  it  had  been  expressed  in  the 
plainest  language  to  him,  and  that  the  voter's  assent  to 
the  terms  of  the  loan  was  not  equally  well  understood? 

The  condition  of  the  constituency  has  been  pressed  on 
the  consideration  of  the  Committee;  and  it  is  necessary 
that  they  should  consider  it.  The  other  side  admit  that 
a  corrupt  influence  is  exercised  over  these  voters,  but 
attempt  to  avoid  the  effect  of  that  admission  by  averring 
that  corrupt  influences  exist  everywhere.  The  instances 
they  cite  are  notorious;  but  they  do  not  affect  the  present 
case.  The  Committee  is  to  deal  with  the  law  as  they  find 
it;  and  although  the  examples  mentioned  may  be  beyond 
the  reach  of  the  statute,  the  present  case  is  not.  It  has 
been  shown  that  the  statute  is  not  confined  to  bribeiyi 
the  subject  of  a  contract;  but  it  also  in  words  extends  to 
any  device  by  which  a  voter  shall  obtain  money,  &c.  for 
his  vote.  It  is  impossible  to  consider  these  advances  to 
sixty  or  seventy  voters,  nearly  a  fourth  of  the  constitu- 
ency, in  any  other  light  than  as  a  device  to  obtain  their 
votes  for  a  corrupt  consideration.  It  is  proved  that  there 
was  no  great  difficulty  on  the  part  of  voters  obtaining 
loans  from  Mr.  Pinney,  sen.;  the  voter  himself  had  four 
within  four  years,  one  of  which  was  made  after  the  elec- 
tion. It  is  clear  that  the  system  was  to  continue,  and 
that  a  perpetual  temptation  was  intended  to  be  held  up 
to  the  poorer  class  of  voters.  The  meaning  of  that  device 
is  obvious,  from  the  fact  that  nearly  all  the  electors  who 
had  received  loans  voted  for  the  sitting  member.  If 
transactions  of  this  description  are  to  be  regarded  as  an 
exercise  of  the  legitimate  influence  of  property,  ever>' 
borough  constituency  in  the  kingdom  will  be  subjected  to 
the  same  corruption.  If  the  dependent  voters  did  not 
vote  according  to  the  wishes  of  Mr.  Pinney,  sen.,  what 
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was  the  consequence?  It  is  in  evidence  that  one  of  1842. 
them^  Hoare,  who  voted  for  the  adverse  candidate  at  the 
election^  was  sued  immediately  afterwards.  Can  there  be 
any  doubt  why  he  was  sued?  Without  the  vote,  or 
the  power  of  calling  in  the  loan,  of  what  advantage  to  Mr. 
Pinney,  sen.  would  the  advances  have  been?  It  cannot, 
therefore,  be  said  that  the  money  was  not  advanced  with 
respect  to  the  vote.  The  true  meaning  of  the  bribery 
oath  was  to  reach  and  prevent  all  kinds  of  indirect  bribery 
of  this  kind.  How  could  the  voter  at  the  poll  swear,  as 
required  by  the  statute,  "  that  he  had  not  directly,  or  in- 
directly, received  any  money  in  order  to  give  his  vote  at 
the  election?"  The  oath  is  the  true  expositor  of  the 
meaning  of  the  statute,  and  the  oath  could  not  have  been 
taken  in  this  case. 

After  deliberation,  the  Committee  decided  that  the  vote 
was  a  bad  vote,  and  must  be  struck  from  the  sitting  mem- 
ber's poll  (1). 

In  order  to  prove  that  Tytherleigh  received  payment  Where 

*  "^  *  uponascru- 

of  the  voter's  debt  from  Hillman,  the  clerk  of  the  Bridport  tiny,  the 

Branch  Bank  at  Lyme,  Hillman's  bankers,  was  called,  who  counr/f  a^' 

produced  Hillman's  cheque  and  also  his  banking  account  jYd^*/**' 

in  which  the  payment  of  the  cheque  appeared.     Hillman  produced  b^ 

kept  two  accounts  at  the  bank,  a  private  and  a  business  clerk,  in 

account.    The  latter  was  the  one  produced,  the  cheque  pJ^J^  ^^ 

herns  drawn  on  it.     One  of  the  witnesses.  Pike,  called  in  payment  of 

,  a  check 

support  of  the  vote,  was  a  person  occasionally  employed  drawn  by 

that  iudivi- 

(1)  This  decision  may  have  been  come  to  by  the  Committee  from  their  .^^  '^'^ 

belief  that  the  voter  was  bribed  by  the  payment  of  Tytherleigh's  debt,  as  alleged  ^  creditor  of 

in  the  first  instance  by  the  petitioners ;  or  they  may  have  thought  that  there  the  voter 

was  nothing  corrupt  in  that  transaction,  but  that  the  earlier  loans  were  ad-  whose  vote 

TBDced  upon  some  tacit  understanding  respecting  the  vote.    The  latter,  pro-  ^^  under 

bably»  was  the  ground  of  the  decision.  Ijqh^  ^p^^ 

the  objec- 
tioD  that  he  was  bribed  by  the  payment  in  question;  the  Committee  allowed  the  party  calling 
for  its  production  to  look  at  the  account,  confining  the  evidence  closely  to  the  issue  before 
them. 
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1842.  by  Hillman  in  his  business,  he  was  also  employed  by  him 
during  the  election.  In  his  cross-examination  Pike  was 
questioned  as  to  the  amount  and  number  of  sums  of 
money  he  had  received  from  Hiihnan,  and  stated  that  he 
did  not  recollect  receiving  any  sum  by  cheque  from  Hill- 
man  after  the  election. 

Mr.  Cockburn  was  then  about  to  examine  Hillman's 
banking  account  for  entries  of  cheques  paid  to  the  wit- 
ness upon  which  to  prosecute  the  cross-examination,  when 
Mr.  Austin  objected  to  his  doing  so  on  the  grounds,  that 
the  account  was  not  in  evidence,  having  been  used  by  the 
banker*s  clerk  who  produced  it,  simply  to  prove  that  a 
particular  cheque  had  been  paid  and  entered  to  Hillman's 
account,  the  payment  of  which  cheque  being  the  only  thing 
in  the  account  relevant  to  the  present  inquiry  of  the  Com- 
mittee ;  that  the  account  could  not  be  used  to  contradict 
Pike  upon  the  point  in  question,  as  it  was  immaterial  to  the 
question  before  the  Committee;  and  that  if  it  were  per- 
mitted to  examine  the  account  the  whole  of  Hillman's 
business  transactions  might  be  exposed.  The  account 
produced  was  not  like  the  banker's  account  put  in,  and 
resorted  to  on  all  occasions  without  any  opposition,  in  the 
Southampton  case  of  the  present  session.  There  the  ac- 
count was  of  the  election  fund,  and  the  case  one  of  general 
bribery,  not  like  the  present,  which  is  limited  to  the  trans- 
actions with  the  voter,  and  to  which  only  one  item  applies. 
None  of  the  other  entries  are  evidence  in  the  present 
inquiry. 

Mr.  Cockburn. — It  is  no  reason  for  not  examining  the 
account  that  the  entries  relating  to  the  subject  of  inquiry 
of  the  Committee  are  mixed  up  with  entries  relating  to 
private  matters.  That  was  not  the  act  of  the  petitioner, 
but  of  the  party  now  desirous  of  not  having  the  accouot 
looked  at.  The  account  has  been  used,  and  must  be 
considered  as  put  in ;  and  the  counsel  on  either  side  is 
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entitled  to  have  access  to  it.  The  object  of  examining  1842. 
the  account  is  not  to  prove  a  corrupt  transaction  between 
Hillman  and  any  other  voter,  that  would  be  a  different 
issue  to  the  present  one;  but  it  is  to  test  the  credibility  of 
a  particular  witness,  which  is  consbtentwith  and  a  part  of 
the  present  inquiry* 

The  Committee,  upon  deliberation,  resolved  that  ''They 
will  not  prohibit  the  counsel  from  looking  at  the  bankers' 
book,  but  will  confine  the  evidence  closely  to  the  issue 
before  them  (1)." 


ROBERT  CANNICOTT'S  CASE.  ^^^^^^ 

This  vote  was  objected  to  by  the  sitting  member  on  the  where  the 
ground  that  the  voter  ceased  to  occupy  the  registered  ^^l^^l^^l^ 
premises  between  the  registration  of  1840  and  the  election,  not  potitWe 

The  voter  was  registered  for  '*  House  and  Shop,  Broad  being  after 
Street"     In  support  of  the  objection,  it  was  proved  that  pj^"ni 
the  voter  occupied  as  tenant  a  house  and  shop  in  Broad  the  ciecuon. 
Street  belonging  to  Mr.  Hook,  for  some  years  previous  to  Totiog  was 
Christmas,  1840,  about  which  time  he  removed  to  another  'with°ita  he- 
house  and  shop  in  the   same  street  belonging  to  Mrs.  ||||t^^^T 
Fudge.     Some  time  before  he  went  to  reside  in  the  latter  ^^^  ^^ere 
house,  he  moved  part  of  his  stock  and  effects  into  it ;  but  of  the  voter 
it  did  not  appear  with  certainty  at  what  time  he  took  the  Jil>n**thow^ 
house,  or  began  to  occupy  it.   In  the  rates  for  November,  ^^^^  he  had 
1840,  and  February,  1841,  the  voter  was  rated  as  occupier  after  that 

of  Hook's  house ;  and  in  the  rate  of  May,  1841,  he  was  committee 

held  the 
(1)  See  Whickgr*i  ease,  pott,  p. 526,  where  this  point  was  more  fully  argued.  J^  '®  ^ 
It  would  appear  that  the  Committee  were  influenced  in  coming  to  this  resola- 
tioD  by  the  consideration  that  as  the  witness  used  the  account  to  refresh  his 
meiDory,  it  not  being  admissible  for  any  other  purpose,  they  and  the  counsel 
OD  both  sides  were  entitled  to  see  that  the  account  was  of  a  nature  to  admit  of 
its  being  so  used ;  and,  further,  by  the  fact  of  the  sitting  member's  counsel 
liaving  told  the  witness  who  produced  the  account,  not  to  take  it  away  with  him, 

as  they  desired  to  look  at  it,  and  that  the  witness  left  the  account  with  them 

as  requested. 
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1842.  rated  as  occupier  of  Mrs.  Fudge's  house.  In  the  rate  of 
May,  1840,  Basley  was  rated  as  occupier  of  the  latter 
house,  and  in  the  rate  of  the  following  August  there  was 
no  occupier  mentioned  in  the  rate.  It  also  appeared  that 
on  the  day  of  polling,  the  voter  borrowed  of  his  successor 
in  Hook's  house  the  key  of  the  house  '*  to  give  him  a 
nominal  possession  for  a  few  minutes." 

Mr.  Austin  waived  his  right  to  sum  up  the  evidence,  and 
Mr.  Coctburn,  in  support  of  the  vote»  contended  that  it 
had  not  been  shown  in  respect  of  which  premises  the  voter 
was  registered ;  and  consequently  that  no  removal  had 
been  made  out,  disquaHfying  him  from  voting.  If  he  was 
in  the  occupation  of  the  second  premises  at  the  registra- 
tion of  1840,  he  was  entitled  to  be  registered  for  them 
as  occupied  in  immediate  succession  to  those  he  held 
of  Hook(l).  This  would  be  so  if  his  occupation  of  the 
second  premises  begun  any  time  before  31st  July.  It  is 
for  the  party  objecting  to  a  vote  to  make  out  the  objection 
completely;  and  in  the  present  case  they  should  show 
that  the  voter's  occupation  of  the  second  premises  did 
not  begin  till  after  the  31st  July.  The  same  description 
suits  both  premises,  and  they  are  situated  in  the  same 
street;  without  the  evidence  which  the  other  side  can 
easily  produce,  the  case  is  left  in  doubt.  It  is  clear  that 
Basley  was  not  in  occupation  of  the  second  premises  in 
AuiTust,  as  his  name  is  omitted  from  the  rate  where  it  had 
previously  appeared.  As  it  is  extremely  doubtful  whether 
the  voter's  occupation  did  not  begin  before  August,  the 
other  side  have  left  the  case  doubtful  on  a  point  which  it 
was  incumbent  on  them  to  have  given  satisfactory  evidence. 
[Mr.  CardwelL — But  the  voter  is  not  rated  in  the  August 
rate,  is  it  not  therefore  a  presumption  that  his  occupation 
had  not  commenced  at  that  time  ?]  It  is  not  contended 
that  the  voter  had  personal  bodily  occupation  of  the  pre- 

(1)  2&  3  Will.  4,  c.  45.  s.  29. 
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mises^  but  a  constructive  one,  by  reason  of  his  goods  184S. 
haying  been  moved  there ;  and  the  latter  kind  of  occu- 
pation  is  consistent  with  his  not  being  rated ;  the  over- 
seers are  ignorant  of  these  legal  niceties,  and  not  seeing 
a  person  in  corporal  possession  would  consequently  not 
rate  him. 

The  Committee,  after  deliberation,  held  the  vote  to  be 
bad. 


JAMES    WHICKER'S    CASE.  May  27 and 

28. 

This  vote  was  objected  to  by  the  petitioners,  on  the  Whereupon 
ground  that  the  voter  had  been  bribed  to  vote  for  the  Jhrbankfng 
sittincr  member,  and  also  that  he  had  been  treated.  account  of 

^  a  private  10- 

Part  of  the  proof  of  the  bribery  was  the  payment  of  a  dividual  was 

sum  of  money  by  Mr.  Hillman  to  the  voter  shortly  after  Ke  bsmker's 

the  election.     To  prove  this  payment  a  clerk  of  the  Brid-  ^I^cVto" 

port   Branch   Bank  at  Lyme,  where  Hillman  kept  his  prove  the 

_.  11    11  111  payment  of 

bankmg  account,  was  called,  who  produced  a  cheque  ache<]ue 
drawn  by  Hillman  in  favour  of  the  voter,  on  2^d  July,  th^rindir 
1841.  The  witness  brought  with  him  Mr.  Hillman's  f^;!"^Jiff 
business  banking  account,  which  Mr.  Cockburn  now  pro-  the  voter, 
posed  to  put  in  evidence,  and  claimed  a  right  to  look  at  was  under 
the  whole  of  it.  ^^^^ 

tion  upon 
Mr.  Austin. — The  question  is  whether  in  the  particular  the  objec- 
i         11         1   1    .1  n    t  '  %       ^^^^  I  hat  he 

enquiry  respectmg  the  alleged  bribery  of  this  voter,  the  was  bribed 

other  side  can  put  in  an  account  generally,  which  relates  mentliT^" 

to  various  other  matters.     It  is  submitted  that  the  proper  «iii«st»on; 

course  is  to  put  in  the  book  as  to  those  items  or  entries  it  mittee 

contains  only,  which  having  reference  to  the  individual  allow  a°° 

transaction  now  the  subject  of  enquiry  by  the  Committee,  f^°®'^.l 

the  rest  of  the  contents  of  the  account  being  irrelevant,  of  the  ac- 

The  inconvenience  of  having  a  banking  account  connected  party  call- 

^ith  the  private  affairs  of  numerous  persons  is  not  insisted  p°oductSn 

^^  in  the  present  instance,  as  the  plainer  rule  of  evidence,  !*"*  confined 
^  >  r  *  it  to  the 

entries  relating  to  the  voter. 
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1842.  always  acted  on  in  these  cases,  is  sufficient  to  exclude  the 
reception  of  the  account  in  the  way  in  which  it  is  proposed 
to  be  put  in.  The  cheque  drawn  by  Hilhnan  in  favour  of 
the  voter,  when  put  in,  was  not  objected  to,  as  that  rebted 
to  the  one  question  before  the  Committee,  and  nothing 
else ;  but  the  other  side  might  as  well  insist  upon  putting 
in  all  the  cheques  ever  drawn  by  Hilhnan  upon  his  bank- 
ers, as  insist  upon  putting  in  his  entire  banking  account. 
Even  if  the  Committee  were  now  upon  the  question  of 
general  bribery  to  avoid  the  election,  this  account  could 
not  be  put  in  generally ;  but  only  such  parts  of  it,  as 
relate  to  payments  connected  with  the  election,  or  imputed 
bribery.  In  the  Southampton  case  of  the  present  sessbn, 
a  banker*s  account  was  put  in  generally,  because  the  account 
related  solely  to  the  election ;  one  side  of  it  containing  the 
subscriptions  and  payments  towards  the  election  fund,  the 
other  containing  the  payments.  The  question  before  that 
Committee,  therefore,  was  co-extensive  with  the  account. 
Here  there  is  no  question  of  a  payment  to  any  one  but  the 
voter.  There  is  no  bond  of  connexion  between  the  several 
entries  in  the  account,  any  more  than  between  the  several 
cheques  drawn  in  the  course  of  Hillman*s  various  business 
transactions.  This  is  a  very  important  question,  not  only 
in  the  present  enquiry,  but  also  for  future  Committees;  for 
setting  aside  the  mischiefs  which  may  ensue  from  exposing 
the  banking  account  of  a  solicitor  of  large  practice,  the 
admission  of  the  account  in  the  way  proposed  will  be  break- 
ing in  upon  one  of  the  leading  rules  of  evidence^  that  it  shall 
be  strictly  confined  to  the  issue. 

Mr.  Cockburn, — It  is  contended  by  the  other  side,  that 
this  Committee  is  confined  to  a  particular  part  of  a  doctt- 
ment  put  in  evidence.  But  the  reverse  is  notoriously  the 
rule  ;  if  a  document  is  put  in,  the  whole  of  it  is  put  in. 
If  the  petitioners  put  in  this  account  as  evidence  in  anj 
way,  surely  the  other  side  will  have  a  right  to  use  any 
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entry  in  it,  in  explanation  of  an  entry  read  against  them  ;  1848. 
and  that  on  the  principle  now  contended  for.  There  is 
no  distinction  between  a  private  and  an  election  account, 
if  you  may  examine  one  you  may  examine  the  other ;  and 
the  other  side  appears  to  admit,  that  if  this  were  simply 
an  election  account,  it  might  be  put  in.  In  the  present 
account  are  entries  relating  to  the  election,  which  as  far 
as  the  Committee  are  concerned  make  the  whole  an  elec- 
tion account.  If  not,  all  that  would  be  required  to  seal 
up  an  election  account  from  the  inspection  of  this  tribunal, 
would  be  the  insertion  of  an  item  or  two  of  a  private  nature. 
Suppose  in  the  Southampton  case  the  account  had  been 
kept  in  the  name  of  a  private  individual,  instead  of  the 
**  Southampton  Election,"  it  would  still  have  been  open  to 
the  inspection  of  the  Committee.  Such  a  door  to  fraud 
will  never  be  allowed,  as  the  pretence,  that  an  election 
account  is  to  be  deemed  a  private  account,  and  therefore 
not  to  be  produced  in  evidence,  from  its  containing  items 
which  may  relate  to  something  else.  Whether  private  or 
not,  the  production  of  a  banking  account  can  always  be 
enforced,  to  aid  enquiries  like  the  present.  In  the  Nor- 
wich  case(\)  a  banker  objected  to  produce  his  books  on 
the  ground  that  he  was  entitled  to  withhold  them,  owing 
to  his  confidential  position  with  regard  to  the  persons 
whose  accounts  they  contained ;  but  the  Committee  never- 
theless compelled  him  to  produce  them.  In  the  Lancas- 
ter  case  (2),  the  production  of  the  banking  book  was  not 
enforced ;  but  only  because  the  warrant  had  not  been 
served  on  the  proper  person.  In  the  Galway  case  (3), 
an  objection  was  made  by  the  banker  to  produce  his 
books,  but  the  Committee  overruled  his  objection.  In  the 
Oxford  (4)  and  Hereford  (5)  cases  such  accounts  were 
produced,  and  looked  at  without  opposition.     There  can 

(1)  3  Lud.  445.  (3)  P.  &  K.313.  (5)  P.  &  K.  662. 

(2)  C.  &  D.  195.  (4)  P.  &  K.  63. 

VOL.  I. — B.  A.  E.  C.  MM 
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184S.  be  no  doubt  of  the  jurisdiction  of  the  Committee  to 
inspect  the  present  account.  All  that  is  asked  for,  n  a 
resolution  to  the  effect  of  the  former  resolution  of  the 
Committee  on  the  same  point  (1) ;  it  is  not  sought  to  hive 
the  whole  account  entered  on  the  minutes.  [Mr.  AuHm. 
— I  do  not  read  that  resolution  so.]  That  resolution  m 
to  the  effect  that  the  petitioners  might  look  at  the  whole 
account,  but  were  to  confine  the  evidence  to  the  issue. 
The  petitioners  have  a  right  to  inspect  the  book  to  see 
whether  there  are  other  entries  affecting  the  issue ;  and 
if  there  are,  they  have  a  right  to  use  them.  The  contents 
of  the  account  need  not  be  made  public,  it  can  be  ei- 
amined  by  the  counsel.  It  is  said  that  such  points  only 
of  the  account  as  relate  to  the  particular  issue  before  the 
Committee  can  be  used.  But  although  it  is  true  that, 
upon  the  present  petition,  there  are  many  issues  arismg 
out  of  the  allegations  of  bribery,  yet  in  fact,  the  case 
does  not  differ  from  that  of  several  issues  upon  one 
record.  And  if  at  a  trial  of  a  record  at  Nisi  Prius,  on 
which  therewere  several  issues,  in  order  to  prove  the  first, 
an  account  were  produced,  it  cannot  be  contended  that 
items  relating  to  the  other  issues  could  not  be  used  in 
support  of  or  against  that  particular  issue.  So  here  the 
Committee  has  several  issues  to  try,  and  entries  in  the 
banker's  account  applicable  to  any  of  them,  may  be  used 
on  the  trial  of  any  other  of  them. 

Mr.  Austin  in  reply. — The  objection  was  to  putting  in 
the  account  without  limitation.  [Mr.  Cockbum. — An  entry 
cannot  be  read  without  the  whole  account  being  put  in.] 
That  is  the  question ;  and  by  the  same  argument  it  might 
be  demanded  to  put  in  the  whole  book.  At  Nisi  PnuB 
it  is  a  constant  practice  to  lay  a  piece  of  paper  over  a  par^ 
of  an  account  not  relating  to  the  issue,  and  to  put  the  ac- 
count in  in  that  partial  manner.      The  other  side  stu- 

(l)  i4itte,  p.  623. 
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iously  avoid  the  regular  method  of  proceeding ;  they  1840. 
>Dcede  that  the  whole  account  cannot  be  entered  on  the 
inutea;  but  if  it  cannot,  it  cannot  be  read.  If  the 
hole  account  is  admitted  as  evidence,  it  must  be  put  on 
16  minutes ;  if  not,  it  cannot  be  used.  There  is  a  fallacy 
I  the  proposition,  that  when  a  document  is  put  in  evi- 
snce,  the  whole  of  it  is  put  in.  It  is  not  true  that  the 
lere  circumstance  of  unity  in  the  document  entitles  a 
urty  who  puts  it  in,  or  the  adversary,  to  have  the  whole 
r  it  read*  It  is  not  so  in  the  case  of  two  conveyances  on 
le  same  parchment,  not  an  infrequent  thing.  It  is  unity 
r  transaction  which  entitles  a  party  to  have  the  whole  of 
document  read ;  that  is  to  say,  the  whole,  if  it  relates  to 
le  transaction,  or  the  whole  of  what  so  relates.  The 
resent  question  is  not  as  to  the  production  of  a  banker*s 
:xount,  for  it  is  conceded  that  the  account  must  be  pro- 
uced ;  but  only  as  to  whether  more  than  the  parts  made 
se  of,  which  relate  to  the  question  before  the  Committee. 
'he  cases  cited  by  the  other  side  do  not  apply  therefore. 
The  Committee,  after  deUberation,  declared  that  **  they 
ere  of  opinion,  that  the  counsel  for  the  petitioner  is  not 
ntitled  to  a  general  inspection  of  the  banker's  book  (1)  in 
lis  case,  and  that  the  inspection  must  be  confined  to  any 
Dtry  or  entries  relating  to  the  payment  in  question.*' 

To  show  that  the  voter  was  treated,  it  was  proved  that 
tie  Golden  Lion  Inn  at  Lyme,  kept  by  Mr.  Swan,  was 
sed  by  the  sitting  member's  party  at  the  election,  and 
hat  there  was  a  dinner  for  forty  or  fifty  people  on  the 
lay  of  nomination.  That  the  dinner  was  at  two  o'clock, 
ind  that  the  persons  who  dined  remained  till  one  or  two 
i>*clock  on  the  following  morning.  That  a  great  many  o^ 
them  were  voters,  and  that  the  voter  was  one  of  them. 

0)  The  Committee,  in  all  probability,  intended  Mr.  Hillmao's  account, 
^  Dot  the  banker's  book,  of  which  the  account  formed  but  a  small  part. 

M  M  2 
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181^.  That  after  dinner  they  had  wine,  grog,  or  beer,  or  any 
thing  they  called  for.  That  the  supply  of  drink  was 
stopped  at  three  o'clock  for  about  half  an  hour,  when, 
owing  to  the  disturbance  that  ensued,  a  Mr.  MansfieU 
came  to  the  house,  and,  in  consequence  of  hia  directions, 
the  drink  was  continued.  Upon  the  voter  being  refused 
the  drink  he  asked  for  at  this  time,  he  said  "  he  was 
served  out  very  bad,  and  if  he  were  going  to  be  aerred 
out  like  that,  he  should  not  vote  for  Mr.  Pinney.*'  The 
supply  of  drink  was  continued  till  ten  at  night,  when  it 
was  stopped  again.  A  disturbance  took  place ;  and  a 
person  of  the  name  of  Noel,  butler  to  Mr.  Pinney,  sen. 
came,  and,  in  consequence  of  directions  from  him,  the 
drink  was  continued.  That  the  voter  remained  in  the 
house  after  this.  The  voter  was  at  the  same  house  od 
the  next  day,  and  had  some  drink :  and  he  paid  nothitf 
on  either  occasion.  Except  the  circumstance  of  Noel 
having  given  directions  respecting  the  further  suppljof 
drink,  there  was  nothing  to  connect  the  treating  of  the 
electors  at  the  Golden  Lion  with  any  of  the  agents  or 
friends  of  the  sitting  member.  On  the  contrary,  evidence 
was  given  inconsistent  with  the  sitting  member*s  agents, 
or  himself,  having  had  any  thing  to  do  with  it. 
Argument,  Mr.  Austin  in  support  of  the  vote(l). — One  question 
vote  is*  for  the  Committee  is,  whether  treating  an  elector  avoids 
not  affected  hjg  vote.     The  objection  in  the  present  instance  is,  in 

by  the  voter  ^  i         i       .         t  j 

having  been  substance,  that  before  the  election  the  voter  was  treated, 
and  thereby  induced  to  vote  for  the  sitting  member. 
From  the  time  of  the  resolution  come  to  by  the  House  of 
Commons  against  treating,  long  before  the  treating  statute 
passed  in  the  seventh  year  of  Will.  III.,  there  has  not 
been  a  single  instance  of  striking  a  vote  off  the  poll  on  tbe 
ground  that  the  voter  was  treated.  The  question  bis 
been  raised  only  twice ;  in  the  Hull  case,  which  is  not 

(1 )  The  question  of  bribery  was  one  of  fact  merely. 
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ted,  and  in  the  Ipswich  case{iy    The  statute  of     1842. 
11.  III.  c.  4,  s.  4,  enacts,  that  no  person  to  be  elected 

after  the  teste  of  the  writ  of  summons,  in  any  way, 
tly  or  indirectly,  give  or  allow  to  any  person  having  a 
at  the  election,  any  money,  meat,  drink,  entertain- 
,  or  provision  in  order  to  be  elected ;  and,  by  the 
ring  section,  every  person  so  giving  or  allowing  is 
red  disabled  and  incapacitated,  upon  such  election, 
•ve  in  parliament  for  the  county  or  place  where  the 
on  was  held.  The  statute  is  nearly  in  the  words  of 
tending  order  against  treating  passed  at  the  begin- 
of  every  session.  It  is  directed  entirely  and  solely 
at  the  member  or  candidate  guilty  of  treating ;  there 

provision  made  respecting  the  voter  parteking  of 
*eating.  It  is  not  intended  to  be  asserted  that  the 
ng  of  the  voter  may  not  affect  his  vote ;  it  may» 
tless,  where  it  assumes  the  form  of  bribery ;  but  at 
nt  the  question  is  as  to  the  effect  of  treating  upon 
oter,  as  far  as  the  Treating  Act  is  concerned.  In 
ton^s  case  {2)  the  Committee  unanimously  held  that 
Dte  was  good,  though  the  voter  was  shown  to  have 
treated  ;  and  the  Committee  did  not  think  it  neces- 
to  hear  the  counsel  in  support  of  the  vote ;  whilst  in 
irgument  on  the  other  side,  there  was  no  attempt 
ow  that  treating  rendered  the  vote  void,  but  that 
particular  circumstances  of  the  treating  amounted  to 
ry.  Even  assuming,  therefore,  that  the  voter  in  the 
nt  instence  was  treated  by  the  sitting  member  or  his 
s,  of  which  there  is  not  one  tittle  of  evidence,  his 
;:annot  be  struck  from  the  poll, 
it  let  it  be  assumed  that  this  view  of  the  Treating 
8  incorrect,  and  that  the  vote  of  a  treated  voter  is 
ted ;  yet  it  is  clear  from  the  evidence,  that  the  re- 

(1)  Johnwns  can,  F.  &  F.  280. 

(2)  Iptwieh,  F.  U  F.  280  i  and  sec  note  (3),  ibid,  284. 
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1842  fresliment  proved  to  have  been  supplied  to  him  does  not 
amount  to  treating  within  the  Act,  This  is  shown  by  the 
case  of  Thofnas  v.  Edwards  {I),  which  was  an  action  by 
an  innkeeper  against  the  chairman  of  a  candidate's  com- 
mittee for  refreshment  supplied  to  voters.  In  giving 
their  judgment  the  Court  said,  one  question  was,  whowai 
liable  to  the  plaintiff's  demand?  the  voters  were  certainly 
not  contracting  parties ;  the  person  who  gave  the  order 
was  prim&  facie  the  contracting  party,  but  as  it  was  shown 
that  he  was  but  an  agent  for  the  defendant,  the  bitter  is 
liable ;  it  would  make  no  difference  if  the  plaintiff  con- 
sidered the  person  who  gave  the  order  as  acting  on  the 
part  of  the  candidate,  though  the  contract  with  the  candi- 
date would  be  illegal,  so  long  as  the  contract  proved  was 
not  with  the  candidate*  This  case  shows  that  the  candi- 
date must  be  the  treating  party ;  and  that  without  bu 
participation  the  treating  is  not  illegal.  And  in  the  pre- 
sent case  it  is  shown  that  the  sitting  member  had  nothing 
whatever  to  do  with  the  treating. 

Mr.  Cockburn  was  stopped  by  the  Committee,  who  re- 
solved "  that  the  vote  of  James  Whicker  should  be  struck 
from  the  poll  (2)." 

Final  reso-        On   Monday,   May  30th,  the  Committee  unanimously 
*"*^°°"-        resolved : 

"  That  William  Pinney,  Esq.  was  not  duly  elected. 
"  That  Thomas  Hussey,  Esq.  was  duly  elected,  and 
ought  to  have  been  returned. 

"  That  the  Committee  think  it  right  to  inform  the 
House,  that  although  the  general  charge  of  briber)'  al- 
leged in  the  petition  has  not  been  gone  into,  yet  it  hss 
appeared  in  evidence  in  the  course  of  the  scrutiny,  that  a 

(1)  T>r.  &  Gr.  872. 

(2)  The  Committee  probably  grouodeU  their  resolution  upon  the  ttfdioca^ 
bribery. 
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corrupt  practice  has  for  some  years  prevailed  in  the  bo-     1842. 
rough  of  Lyme,  of  lending  money  upon  notes  of  hand, 
bills  of  sale,  or  other  securities,  to  a  considerable  portion 
of  a  constituency  which  did  not  exceed  S80  by  the  last 
registration. 

''  That,  in  the  opinion  of  this  Committee,  a  practice  so 
insidiously  corrupting  and  demoralizing  is  peculiarly 
adapted  to  interfere  with  the  free  and  honest  exercise  of 
the  franchise,  especially  in  small  constituencies;  that  it 
has  had  this  effect  in  the  borough  of  Lyme  ;  and  that  it 
deserves  serious  attention  and .  inquiry  on  the  part  of  the 
House." 


(    534    ) 


CASE  XVII. 

COUNTY  OF  CORK- 


1842/1  ^HE  Committee  was  appointed  on  the  13th  of  May, 
1842,  and  consisted  of  the  following  gentlemen: 


William  Goodenough  Hayter,  Esq.,  M.P.  for  Welb— (Chairiuii.) 
Sir  John  Guest,  Bart,  M.P.  for  Merthyr  TydviL 
Andrew  Lawson,  Esq.,  M.  P.  for  Knaresborough. 
Thomas  Colpitis  Granger,  Esq.,  M.  P.  for  Dmham. 
Hon.  Hugh  Cholmondeley,  M.  P.  for  Montgomery. 
William  Collins,  Esq.,  M.  P.  for  Warwick. 
Francis  Henry  Dickinson,  Esq.,  M.P.  for  West  Somersetshire. 

Petitioners — Nicholas  Philpot  Leader,  Esq.  and  Robert  Longfield,  Eiq., 
and  certain  Electors^ 

Sitting  Members —Darnel  O^CoxmcU,  Esq.  and  Edmund  Burke  Roche, Eiq- 

Counsel  for  the  Petitioners — Mr.  Seijt  Wrangham,  and  Mr.  Montague 

Smith. 

Agent— Mr,  W.  O.  Jackson. 

Counsel  for  the  Sitting  Members—Mr,  Austin,  Q.  C,  and  Mr.  Stepbem 

Agents — Mr.  Baker,  and  Mr.  P.  0*Connell. 

Petition.  The  petition  was  from  Nicholas  Pliilpot  Leader,  of 

Dromagh,  in  the  county  of  Cork,  Esquire ;  Robert  Long- 
field,  of  the  city  of  Dublin,  Esquire,  Barrister  at  Law;  John 
Newman,  of  Ashgrove,  in  the  said  county  of  Cork,  Esquire; 
and  John  Caulfield  Irvine,  of  Grove  Hill,  in  the  same 
county,  Esquire,  and  stated : 

That  the  petitioners,  Mr.  Leader  and  Mr,  LongfieU> 
were  candidates  at  the  last  election  for  members  to  serve 
in  this  present  parHament  for  the  county  of  Cork,  and  the 
petitioners,  J.  Newman  and  J.C.Irvine,  were  and  areelec- 
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»rs  of  the  same  county,  and  bad  and  claim  to  have  bad  a      1842. 
ght  to  vote  at  the  election,  and  did  vote  at  the  same  ac- 
>rdingly ;  that  the  election  was  holden  at  the  city  of  Cork  Election. 
n  the  12th  day  of  July  in  this  present  year;  that,  at  the 
lose  of  the  poll  on  the  15th  of  July,  Daniel  0*ConnelI  and 
Idmund  Burke  Roche,  Esquires,  the  candidates  opposed 
>  Mr.  Leader  and  Mr.  Longfield,  were  declared  by  the 
leriflT  to  have  been  duly  elected  by  a  majority  of  votes, 
[id  were  accordingly  returned  as  members  ;  that  the  ma-  Return  of 
rity  thus  returned  in  favour  of  Mr.  O^Connell  and  Mr.  ^m^rs 
oche,  was  obtained  by  violent,  illegal,  fraudulent,  and  J^*"|"f**  ^ 
itrageous  means  and  devices ;  and  that  the  election  of  illegal, 
le  two  gentlemen  last  above-named  was  illegal  and  void,  and  oot- 
id ought  to  be  set  aside  as  such  by  the  House ;  and  that  n^, ^od 
le  names  of  the  petitioners,  Mr.  Leader  and  Mr.  Long-  device*. 
sld,  ought  to  be  substituted  in  the  return,  in  lieu  of  those 
:  Mr.O'Connell  and  Mr.  Roche,  the  present  sitting  mem- 
ers,  for  the  reasons  thereinafter  stated. 

That  previous  to  and  during  the  election,  there  was  Organized 
stablished  and  acted  upon,  throughout  the  county,  an  J^^^JIJ^^^ 
organized  and  universal  system  of  agitation,  menace,  vio-  throughout 
ence,  and  outrage,  for  the  purpose  of  intimidating  and  to  deter 
terrifying  all  electors  who  should  be  willing  and  anxious  f/^'^Jfying 

to  give  their  votes  in  favour  of  Mr.  Leader  and  Mr.  Long-  }^^y  votes 
n  in  favour  of 

Seld,  and  in  order  to  deter  them,  by  force  and  fear,  from  Mr.  Leader 

riving  their  votes  in  favour  of  them,  or  either  of  them.        i^ngfieid. 

That  at  various  Roman  Catholic  places  of  worship,  the 
loat  inflammatory  addresses  were  delivered  from  the  altar 
^  voters  of  that  persuasion,  wherein  Mr.  Leader  and 
[f.  Longfield,  and  their  partisans  and  supporters  were 
^nounced  as  the  enemies  of  religion,  and  Orangemen 
^brsting  for  the  blood  of  their  countrymen,  and  by  other 
^mes  and  appellations  of  the  most  ferocious  and  exciting 
^aracter ;  and  by  these  and  similar  means  a  violent  ani- 
mosity was  kindled  amongst  the  lowest  and  least  educated 
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184S.     classes  in  the  county  against  Mr.  Leader  and  Mr.  Long- 
field,  and  their  friends,  and  all  who  should  present  them- 
selves at  the  poll  in  their  interest  (1). 
Electors  That  in  consequence  of  the  above  unjustifiable  and 

terred  from  iUcgal  proceedings  it  became  dangerous  in  the  highest 
oSer^el"^  degree  for  electors  to  proceed  to  the  poll  in  favour  of  Blr. 
tore  after      Leader  and  Mr.  Longfield,  or  either  of  them,  and  thit 
exposed  to    large  numbers  of  electors  in  their  interest,  and  who  were 
outrage.       anxious  and  resolved  to  vote  in  their  favour,  were  deterred 
by  fears  for  their  personal  safety,  and  even  for  their  liTes, 
firom  fulfilling  those  wishes  and  intentions,  and,  together 
with  many  other  electors,  who,  while  on  their  way  to  the 
place  of  election,  were  repulsed  and  driven  back  by  actual 
force  and  violence,  were  prevented  from  giving  their  votes 
in  favour  of  Mr.  Leader  and  Mr.  Longfield ;  that  many 
other  electors  who  had,  notwithstanding  such  violent  and 
illegal  obstruction,  succeeded  in  making  their  way  to  the 
place  of  election,  and  voting  in  their  favour,  were,  after 
so  voting,  exposed  to  every  description  and  extremity  of 
personal  outrage,  and  were  thus  made  the  means  of  terri- 
fying their  fellow  electors  from  venturing  to  follow  their 
example,  from  fear  of  the  same  or  similar  treatment ;  that 
by  the  same  violent  and  unconstitutional  practices  great 
numbers  of  electors  were  induced  and  compelled  to  vote 
for  Mr.  O'Connell  and  Mr.  Roche,  or  either  of  them, 
who  had  intended  and  were  desirous  to  vote  in  favour  of 
their  antagonists,  but  who  dared  not  refuse  compliance 
with  the  force  and  threats  employed  to  drive  them  from 
their  purpose. 
The  election      That  in  consequence  of  these  and  such  like  circuni- 
and  but  for   Stances,  and  owing  to  the  inadequacy  of  the  military  and 
s^siem  of      police  force  employed  to  protect  the  passage  of  voters 
Mr.  Leader  through   the   extensive    districts   comprised    within  the 

and  Mr. 

Longficlil  ^]^   xhe  petitioners  in  opening  their  case  passed  over  this  allegatioa  i" 

ha^maiorifv  ^^®°^'  ^°^  ^^  evidence  was  given  in  support  of  it. 

of  votes. 
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coontyi  every  thing  like  freedom  of  election  was  at  an  184'2. 
end  at  the  election ;  and  a  very  small  proportion  of  the 
roistered  electors  of  the  county  did  in  fact  vote  thereat ; 
that  but  for  the  system  thereinbefore  set  forth,  and  the 
violent  and  brutal  practices  therein  above  detailed,  the 
petitioners  are  fully  persuaded  and  firmly  believe  that  a 
very  considerable  majority  of  votes  would  have  been  given 
to  Mr.  Leader  and  Mr.  Longfield,  who  would  in  that  case 
have  been  returned  as  the  sitting  members  for  the  county. 

That  unsuccessful  efforts  were  made  by  Mr.  Leader  Adjoum- 
and  Mr.  Longfield,  and  on  their  behalf,  to  procure  an  ^^l^^ 
adjournment  of  the  poll  in  consequence  of  the  riotous  and  retorniog 
outrageous  violence  exercised  towards  the  voters  in  their 
interest,  the  fullest  evidence  of  which  was  produced  before 
the  assessor  at  the  election,  until  at  length  they  (Mr. 
Leader  and  Mr.  Longfield)  were  compelled  to  protest,  in 
the  most  formal  and  solemn  manner,  against  the  whole  of 
the  proceedings  at  the  election,  and  finally  to  declare,  that 
they  would  no  further  risk  the  consequences  to  life  or  limb 
to  which  the  voters  in  their  interest  were  exposed  by  con- 
tinuing to  bring  them  up  to  the  poll;  that,  both  on  the 
grounds  therein  above  stated,  and  many  others,  a  large 
proportion  of  the  votes  given  at  the  election  in  favour  of 
the  sitting  members  were  bad,  illegal,  and  invaUd  votes, 
as  the  petitioners  are  prepared  to  prove  before  the  House. 

And  the  petitioners  therefore  respectfully  contended  that 
such  votes  ought  to  be  struck  off  from  the  poll  for  the 
said  sitting  members,  and  that  the  votes  of  those  electors 
which  were  only  prevented  from  appearing  on  the  poll  of 
Mr.  Leader  and  Mr.  Longfield,  by  actual  violence  or  the 
imminent  apprehension  thereof,  ought  to  be  admitted  and 
entered  upon  the  poll  in  their  favour. 

And  prayed  that  the  House  would  be  pleased  to  take  Prayer. 
the  above-mentioned  circumstances  into  their  gravest  and 
fullest  consideration,  and  to  declare  that  the  sitting  mem- 
bers were  not  duly  elected  and  ought  not  to  have  been 
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1842.  returned,  but  that  the  petitioners,  Mr.  Leader  and  Mr. 
Longfield,  were  duly  elected  and  ought  to  have  been 
returned,  and  to  direct  the  return  to  be  amended  accord- 
ingly, by  the  erasure  of  the  names  of  the  sitting  members, 
and  the  insertion  of  those  of  Mr.  Leader  and  Mr.  Longfield 
instead  thereof;  or  that  the  House  would  be  pleased  to 
declare  that  the  election  was  altogether  null  and  void,  and 
to  direct  a  new  writ  to  issue  for  another  election;  and  that 
the  House  would  take  such  other  and  further  measures  for 
vindicating  the  freedom  of  election  in  the  said  county, 
both  in  regard  to  the  past  and  the  future,  as  to  the  House 
should  seem  meet. 

The  polling  at  the  election  began  on  Tuesday,  the  13tb 
of  July,  and  at  the  close  of  the  poll  on  that  day,  at  six 
o'clock,  p.  m.,  the  numbers  polled  were,  for 

The  sitting  members 399 

Mr.  Leader  and  Mr.  Longfield  .  .  387 
About  one  hour  before  the  poll  closed,  Mr.  Leader 
and  Mr.  Longfield  were  in  a  small  majority.  At  this  time 
they  applied  to  the  returning  officer  to  adjourn  the  poll 
on  the  alleged  ground  of  many  of  the  electors  who  had 
voted  for  them  having  been  assaulted,  and  other  electors 
who  had  not  voted  being  afraid  to  go  to  the  poll  to  vote 
for  them.  The  adjournment  was  refused,  and  Mr.  Leader 
and  Mr.  Longfield  then  gave  a  written  protest  to  the 
assessor  against  the  election,  it  not  being  free ;  against 
the  proceedings ;  and  against  any  return  founded  on  a 
polling,  carried  on  under  a  system  of  intimidation. 

Mr.  Leader  and  Mr.  Longfield  also  gave  notice  to  the 
returning  officer,  in  the  evening  of  the  same  day,  that  they 
had  proof  that  their  voters  were  stopped,  beaten,  and 
intimidated  in  many  parts  of  the  county ;  that  they  had 
proved  on  oath  many  instances  of  bloodshed  and  violence 
in  the  neighbourhood  of  the  Court  House,  directed  against 
l>ersons  who  had  voted  for  them ;  that  many  persons  de- 
sirous of  voting  for  them  were  in  fear  of  their  lives  should 
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they  so  vote,  and  therefore  declined  voting;  that  though  \S4i2. 
outrage  and  violence  had  been  shown  to  the  returning 
officer  to  exist  in  the  neighbourhood  of  the  Court  House, 
he  refused  to  adjourn  the  poll  when  requested ;  that  at 
the  time  of  applying  for  an  adjournment  of  the  poll  they 
had  polled  as  many  votes  as  their  adversaries;  and  that  if 
an  adjournment  took  place  they  should  be  returned  by  a 
majority  of  votes ;  yet  they  being  averse  to  endangering 
the  lives  of  the  voters  desirous  of  voting  for  them,  they 
should  not  permit  counsel,  agents  or  voters  on  their  be- 
half to  attend  afler  that  time  at  the  booths. 

The  polling  was  continued  the  next  day,  and  finally 
closed  on  the  third  day,  Thursday,  the  1 5th  July,  when 
the  numbers  polled  were  declared  to  be  for 

The  sitting  members  ....     1274 
Mr.  Leader  and  Mr.  Longfield       406 
and  the  sitting  members  were  accordingly  returned. 

The  evidence  produced  before  the  Committee  in  sup- 
port of  the  petition  showed  riotous,  and  in  a  few  instances 
outrageous  conduct  on  the  part  of  the  mob,  towards  indi- 
vidual voters  in  the  county,  but  confined  to  two  or  three 
places.  The  city  of  Cork,  where  the  polling  took  place, 
was  also  in  a  state  of  considerable  excitement,  and  several 
voters,  supporters  of  the  defeated  candidates,  were  as- 
iaulted,  and  some  seriously  hurt.  But  the  poll  was  regu- 
arly  proceeded  with  according  to  the  usual  custom  of 
polling  alternate  tallies  of  five  votes  for  each  party,  till  the 
close  of  the  first  day  of  the  election  (1). 

Mr.  Sefjt.  Wrangham  and  Mr.  M.  Smith  (2)  for  the  peti-  Argument 

tioners.     The  election  and  return  of  the  sitting  members  {ioog^w^'ht 

to  be  free ; 

(1)  See  the  Minutes  of  the  Evidence  printed  by  order  of  the  House  of  and  as  to 
Commons,  27tb  May,  1R42.  the  evidence 

(2)  Mr.  Serjt.  Wrangham  opened  the  petitioner's  case  on  the  14th  June,  and  ^°  *>«  "fiered 

Mr.  M.  Smith  sunroed  up  the  evidence  in  support  of  it  on  the  21st  of  June ;  tioners  to  * 

show  that 
the  electioD  was  void  on  the  ground  of  its  being  interrupted  by  rioting,  and  violence  to 
voters. 
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184S.  is  impeached  on  the  grounds,  that  there  was  an  organixed 
system  of  menace  and  outrage  carried  on  to  deter  voters 
from  polling  for  Mr.  Leader  and  Mr.  Longfield ;  thatkrge 
numbers  of  voters  were  in  fact  so  deterred ;  that  there  was 
no  freedom  of  election,  a  small  portion  only  of  the  electors 
recording  their  votes;  and  that  Mr.  Leader  and  Mr. 
Longfield  persisted  in  vain  to  procure  an  adjournment  of 
the  poll  in  consequence  of  the  violence  to  which  the  elec- 
tors were  subjected.  An  election  is  void,  when  the  pro- 
ceedings are  not  free,  whether  from  the  practice  of  co^ 
ruption,  undue  influence,  or  open  and  direct  force  and 
intimidation.  There  is  no  election  when  choice  is  excluded 
from  the  proceedings.  This  is  one  of  the  oldest  principles 
of  parliamentary  law,  and  has  been  acted  upon  from  the 
earliest  times  of  the  representative  system  in  England. 
In  the  third  year  of  Edward  L,  it  was  enacted  '^that 
elections  ought  to  be  free,  and  that  upon  pain  of  fo^ 
feiture  no  great  man  nor  other  by  force  of  arms,  nor  by 
malice  or  menacing,  shall  disturb  any  to  make  free  elec- 
tion (1)."  And  this  statute  simply  rehearsed  the  old  rule 
of  law  that  elections  ought  to  be  free  {2) ;  which  has  since 
become  so  well  established,  that  Blackstone  mentions  and 
dismisses  the  principle  in  a  single  sentence  (3).  Although 
the  statute  cited  would  appear  to  be  principally  directed 
against  the  interference  of  the  nobility,  or  of  individuak 
powerful  from  their  rank  ;  yet  it  applies  with  equal  force 
to  the  violent  disturbance  of  election  proceedings  by  pe^ 
sons  of  any  class  (4).     It  has  always  been  held  that  where* 

the  Committee  were  occupied  in  the  interveniog  days  in  hearing  the  evidence 
in  support  of  the  petition.  As  the  arguments  of  the  petitioners  upon  iheqoes- 
tion  of  what  was  necessary  for  the  petitioners  to  prove  in  order  to  avoid  tae 
election,  on  the  ground  of  the  proceedings  being  interrupted  by  riot  and  violeoce 
oilered  to  the  voters,  were  much  the  sime  in  Mr.  Serjt.  \Vrangham*s  opeom^ 
and  Mr.  M.Smith's  summing  up,  it  has  not  been  thought  necessary  to  givetbeoi 
separately. 

(1)  West.  1.  c.  5.  (2)  Sec  2  Inst.  169. 

(3)  1  Com.  p.  179 ;  2  Stephen's  Com.  p.  398. 

(4)  See  1  Ro«  on  Elections,  p.  323. 
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le  proceedings  are  interrupted  by  riot  or  tumult,      184S. 
^tioD  is  void,  on  the  ground  that  it  is  not  free ; 
r.  Serjt.  Heywood  (1)  says  that  a  riot  may  be  by 
;ual  use  of  fraud  or  violence,  or  by  a  display  of 
cal  strength  accompanied  with  threats ;  and  though 
lal  violence  take  place,  yet  if  the  conduct  of  the 
engaged  is  of  such  a  character  as  to  strike  terror 
nds  of  ordinary  firmness,  the  election  can  hardly  be 
•  be  free.    That  riots  disturbing  the  election  pro- 
's render  the  election  void,  has  been  nearly  uni- 
held  by  Committees  for  more  than  two  centuries. 
*eat  exception  however  is  the  decision  in  the  Rox- 
case  (S).    But  the  determination  of  that  Committee 
t  consonant  with  the  acknowledged  principles  that 
ese  cases ;  it  stands  almost  alone,  and  cannot  from 
le  weight  attached  to  it,  be  used  as  a  precedent, 
is  also  the  Coventry  case  (3),  decided  in  the  same 
the  Roxburgh ;  but  it  would  appear,  that  there 
lots  on  both  sides,  which  doubtless  weighed  with 
Dmmittee ;    that  the  petitioning  candidate  retired 
he  contest  at  the  close  of  the  first  day  without  any 
ace  to  the  riot  being  the  occasion ;  and  moreover  it 
'  appeared  that  the  majority  for  the  sitting  member 
not  have  been  turned.    That  Committee  therefore 
>ly  considered  that  the  riot  in  point  of  fact  had  not 
id  the  proceedings  or  the  return.    With  respect  to 
oxburgh  case  it  is  also  to  be  observed,  that  the  Com- 
may  have  rested  its  determination  on  the  circum- 
s,  that  the  riot  was  confined  to  one  of  the  three 
f  districts ;  that  the  violence   towards  the  voters 
ed  after  they  had  polled ;  that  the  majority  was  con- 
3le ;  and  that  the  riot  might  not  have  had  in  fact 

oanties,  546.  (2)  F.  &  F.  467  . 

.  &  K.  335 ;  C.  &c  R.  266.    But  &da  Mr.  Austin's  argument  for  the 

rs  in  the  RMburgh  cate,  F.  &  F.  482. 
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1842.     much  influence  on  the  election^  as  the  numbers  polled  in 
each  polling  district  were  nearly  equal.     Against  these 
two  doubtful  cases  are  to  be  cited  the  determination  in 
the    cases   of  Poniefraci,  1624  and    1768  ;    Coventry , 
1706,  1722,  and  1736;  SouthwarK  1702;    Westnwuter, 
1722  and  1741 ;  and  Nottingham,  1803  (1).     In  every  one 
of  these  cases  the  return  was  set  aside  on  the  general  and 
recognized  principle,  that  a  riot  interrupting  the  proceed- 
ings avoids  the  election  (2).     That  being  the  case,  the 
question  comes  as  to  the  degree  of  interruption  which 
must  be  shown  to  have  taken  place  to  render  the  election 
in  the  present  instance  void.     It  is  not  contended  that  any 
slight  interruption  will  have  that  effect,  or  that  an  isolated 
case  will  be  insufficient ;  for  that  is  not  necessary  to  the 
present  case.     For  the  facts  upon  which  the  petitioners 
rely  are  not  of  this  meagre  description.    The  case  of  the 
petitioners  is  the  systematic  agitation  and  menace  resorted 
to  in  all  parts  of  the  county  against  the  voters  friendly  to 
Mr.  Leader  and  Mr.  Longfield,  sufficient  to  deter  persons 
of  ordinary  nerve  from  proceeding  to  the  poll ;  the  actual 
and  successful  exercise  of  violence  in  many  instances  in 
deterring  their  supporters  from  voting;  and  the  ill  treat- 
ment of  voters  after  polling  for  those  candidates,  calcu- 
lated to  strike  terror  into  the  minds  of  others  coming  to 
the  poll.     Now  with  these  facts,  and  with  the  additional 
fact  that  a  majority  of  the  electors  of  the  county  remained 
unpolled  at  the  final  close  of  the  poll,  it  is  submitted  that 
the  petitiogers  are  entitled  to  have  the  election  and  return 
of  the  sitting  members  set  aside,  without  carrying  the 
evidence  any  further.     Even  if  the  sitting  members  had    i 
had  recorded  in  their  favour  an  actual  majority  of  the 

(1)  See  P.  &  K.  338,  note  (c),  where  the  cases  oo  the  subject  of  roti »« 
elections  are  collected.  See  also  Mr.  Austin's  argument  in  the  Raibvrghent, 
F.  &  P.  452. 

(2)  Roc  on  Elections,  335  ;  1  Bl.  Com.  p.  179. 
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tered  electors,  it  would  still  be  for  the  Committee  to  1842. 
rhether  that  fact  would  conclusively,  or,  indeed,  with 
ipproacb  to  probability  show,  what  the  result  of  the 
ion  would  have  been,  had  the  proceedings  been  free 
ininterrupted.  For  the  presumption  is,  regard  being 
to  the  evidence  of  violence  offered  to  persons  ap- 
:hing  and  leaving  the  polling  booth,  that  if  some 
detained  from  voting,  others  were  terrified  into  giving 
votes  for  the  candidates  they  were  opposed  to,  for 
ake  of  personal  safety.  As  the  number  of  electors 
lied,  however,  is  a  majority  of  the  whole,  the  latter 
imption  is  much  strengthened.  There  is  also  another 
ly  strong  presumption  in  favour  of  the  petitioners 
1  must  weigh  with  the  Committee ;  and  that  is,  that 
oters  who  did  not  vote  were  favourable  to  the  de- 
i  candidates,  for  there  could  be  no  similar  induce- 
to  abstain  from  polling  on  the  part  of  the  supporters 
e  sitting  members  on  whose  side  the  riots  were,  ai. 
was  on  the  part  of  the  voters  favourable  to  Mr. 
er  and  Mr.  Longfield.  The  Committee  cannot  avoid 
ting  these  presumptions,  as  every  thing  is  to  be  pre- 
d  against  those  guilty  of  violence.  The  petitioners 
fore  cannot  be  called  upon  to  show,  that  they  would 
been  elected  had  not  the  riot  intervened,  by  the  tes- 
ty of  a  number  of  unpolled  electors,  larger  than  the 
ity  of  the  sitting  members  over  their  adversaries ; 
he  Committee  must  proceed  upon  the  reasonable 
mptions  arising  from  the  facts  lying  within  the  power 
i  petitioners  to  prove.  It  is  impossible  to  bring  before 
lommittee  seven  or  eight  hundred  voters  from  the 
y  of  Cork  to  be  examined  as  to  their  political  bias  at 
me  of  the  election.  This  point  was  elaborately  and 
lently  argued  in  behalf  of  the  petitioners  by  Mr. 
n  in  the  Roxburgh  case,  who  pointed  out  the  ne- 
ry  consequences  of  such  an  investigation,  were  it 

j«  I.— ~B.  A.  E.  C.  N  N 
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1843.     much  influence  on  the  electior  ^ribup^^  ^ 


each  polling  district  were  J  ^idence  be  $  ^. 

two  doubtful  cases  are  *  might  saj  to  ^  A 

the    cases  of  Pont^^    .  is  or  any  other  Wi^. 

1706,  1728,  and  V  was  attempted  lo^^*^ 

1722  and  1741 ;  i  majority  of  the  wte^ 

of  these  cases  '  .oner,  but  they  were  rejected 

recogniiedp  «jnless  therefore  Committees,  itl 

ings  aToid  .ption,  upon  its  beuig  shown  that  voteff 

question         ..ice  or  menace  deterred  from  voting,  adopt 
must  y    ^sted  presumption  that  the  candidates  retuned 
in  t^  .,ot  the  legal  majority  of  votes,  it  must  always  be  iiB- 
sl'^ASsiblc  to  impeach  an  election  gained  by  force  and  out- 
fgge.    But  in  the  present  case  there  is  that  which  fortifiei 
the  presumption,  viz.  the  fact  that  more  than  enough 
electors  remained  unpolled  to  turn  the  election. 

Ill  the  present  case  the  petitioners  cannot  be  met  with 
the  observation,  that  having  gone  to  the  poll,  they  com- 
mitted themselves  to  take  their  chance ;  for  the  defeated 
candidates  applied  to  the  assessor  to  adjourn  the  polly 
which  he  refused  to  do.  This  application  was  made  at 
the  height  of  the  riot  in  the  city  of  Cork,  produced  bj 
the  equality  of  votes  polled  for  all  the  candidates  at  the 
close  of  the  first  day,  and  when  the  morrow  was  looked 
forward  to,  by  the  supporters  of  Mr.  Leader  and  Mr. 
Longfield,  with  alarm.  The  returning  officer,  under  4 
Geo.  IV.  c.  55,  s.  70,  had  the  power  of  adjourning  tlie 
poll  from  time  to  time  till  the  riot  ceased ;  but  which  be 
did  not  avail  himself  of.  And  it  was  this  refusal  to  ad- 
journ which  in  fact  gave  effect  to  the  riot,  and  allowed 
the  sitting  members  to  poll  a  majority  of  votes. 


(1)  F.  iSk  F.  475  ;  see,  however;  the  Coventry  case,  W  St  K.  335,  «kerf  \^ 
same  evidence  whs  received  by  the  Committee,  but  owing  to  the  rircumsUBCt* 
mcntionc*!  by  .Mr.  St'ijt.  Morcwtlbcr  in  the  Uoihurgh  ratr,  P.  &  K.  474 
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the  sitting  members. — It  is  not  disputed     ISiS. 

-ral  proposition,  elections  ought  to  be  Argument, 

^ess  an  election  is  free,  it  is  no  elec-  titionersi!^ 

'on,  in  attempts  to  avoid  elections  ^^l  £cu  m- 

rruption  is,  in  what  respects  ccMary  for 

*  .  «     ^T         avoiding  the 

n  broken  m  upon?     Now  election  on 
f^     ^'  ..ae,  that  where  an  election  is  iifefed^^n  * 

certain  presumptions  must  lead  the  |^®^^  P®^*" 
ic  aside.     But  that  is  not  the  true  prin- 
«^hich  Committees  proceed  in  these  cases; 
aire  it  to  be  shown  that  the  majority  was  the  re- 
16  disturbance  of  the  proceedings.     It  cannot  be 
ed,  although  to  be  consistent,  it  must  be  main- 
y  the  other  side,  that  an  election  would  be  void 
me  half  dozen  voters  were  kidnapped  and  pre- 
olling,  notwithstanding  the  majority  of  the  con- 
were    allowed    to   vote   without    interruption. 
%  proposition  that  cannot  be  supported,  but  it  is 
the  fundamental  proposition  of  the  reasoning  of 
bners.    But  the  real  principle  which  regulates 
mination  of  Committees  in  these  cases,  is  analo- 
he  principle  upon  which  elections  are  avoided  on 
ads  of  bribery,  where  bribery  is  not  imputed  to 
bers  returned,  or  their  agents.    In  a  case  of  the 
icription,  it  must  be  shown  that  the  majority  was 
It  of  bribery;  so  here  it  must  be  sho¥m  that  the 
lembers  obtained  their  majority  by  violence;  for 
hinted  at  in  the  petition,  and  certainly  not  in  the 
or  coarse  of  the  petitioner's  case,  that  the  sitting 
were  in  any  way  connected  with  the  alleged  dis- 
B.    The  dear  law  in  such  a  case  is,  that  the  vio- 
menaces  relied  on  to  vacate  the  election,  affected 
d  majority.    The  resolutions  in  the  Roxburgh 
B  founded  on  a  just  view  of  the  law.    The  Com- 
I  that  case  reported  that  riots  and  tumultuous 
nn2 
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184S.  proceedings  had  taken  place  at  the  election,  but  they 
were  not  of  such  a  nature,  nor  of  so  long  duration,  as  to 
prevent  the  votes  of  the  electors  being  taken  (1).  The 
majority  therefore  not  being  ajBTected  by  the  riots,  the 
election  was  not  avoided.  To  impeach  this  principle  the 
Pontefract  case{2)  has  been  cited,  one  of  the  oldest  in  the 
books,  but  which  is  not  in  point,  as  the  election  there  was 
avoided  because  it  did  not  appear  with  certainty  who  had 
the  majority.  The  grounds  of  the  decision  of  the  Coten- 
try  case,  1706,  also  cited,  cannot  be  ascertained.  At 
that  time  petitions  were  heard  at  the  bar  of  the  House, 
and  the  reasons  of  the  resolutions  come  to  are  not  always 
apparent.  The  case  has  been  cited  probably  from 
Carew(3),  who  compiled  his  work  from  the  Journals. 
But  the  evidence  which  still  remains  shows  that  the  sit- 
ting members  were  implicated  in  the  matters  complained 
of  by  the  petition.  And  the  Pontefract  case  of  1768  was 
not  defended,  though  cited  as  a  case  of  an  election  being 
avoided  on  the  ground  of  riots.  Now  an  important  prin- 
ciple, which  is  not  contradicted  by  these  cases,  and  which 
is  supported  by  the  Coventry  case  of  1827,  and  the 
Coventry  case  of  1833,  has  not  been  adverted  to  by  the 
other  side;  and  that  is,  that  the  poll  must  be  actually  ob- 
structed^ and  not  merely  interrupted,  by  the  riot,  to 
render  the  election  void.  When  the  sense  of  the  electors 
has  been  taken,  notwithstanding  interruptions  from  riot 
or  violence,  the  election  is  good.  It  is  said  by  Mr.  Serjt. 
Heywood,  that  riots  may  be  so  outrageous  as  to  excuse 
the  sheriff  making  a  special  return,  but  this  may  be  safely 
laid  down,  that  they  must  be  such  as  to  prevent  tbe 
sheriff  proceeding  with  the  election  (4).  It  is  upon  t\^^ 
principle  that  the  legislature  has  provided  for  the  d- 

(1)  F.  &  F.  503.  (3)  Page  145. 

(2)  Glanv.  p.  143.  (4)  On  County  Elections,  p. 508. 
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journment  of  the  poll  at  Irish  elections,  and  expressly  de-     184^. 
dared »  that  it  shall  not  be  closed  in  case  of  riot  and 
tumult.     By  the  4  Geo.  IV.  c.  55,  s.  70,  it  is  enacted,  that 
in  case  of  violent,  riotous  or  outrageous  disturbance  of 
any  election  and  proceedings  of  the  poll,  such  disturb- 
ance '^  shall  not  be  any  excuse  to  the  returning  officer, 
or  afford  him  any  pretence  for  closing  the  poll,  or  making 
a  return,'*  but  the  court  shall  be  thereupon  adjourned, 
and  continued  by  adjournment  from  time  to  time,  until 
the  disturbance  shall  have  ceased,  when  the  returning 
officer  shall  again  proceed  in  taking  the  poll.     The  sec- 
tion then  provides  for  the  punishment  of  the  persons 
concerned    in   the   disturbance.      In    the   English   and 
Scotch  Reform  Acts  there  are  similar  provisions  for  ad- 
journing the  poll  in  case  of  riotous  disturbance  of  the 
election,  and  to  prevent  a  riot  being  turned  into  a  pre- 
tence for  avoiding  an  election.     It  is  plain,  therefore,  that 
unless  the  riot  prevents  the  majority  from  being  ascer- 
tained, it  is  not  such  a  disturbance  as  to  render  the  elec- 
tion void.     The  object  of  the  legislative  enactments  is 
quite  clear.     It  is  notorious  that,  in  former  times,  return- 
ing officers  were  accustomed  to  tamper  with  the  poll  and 
return;  and  it  was  a  favourite  stratagem  to  suggest  a  dis- 
turbance of  the  election  by  riot.     Many  acts  were  passed 
from  time  to  time  to  regulate  the  conduct,  and  prevent 
the  frauds  of  returning  officers;  and,  finally,  the  statutes 
that  have  been  mentioned.     It  is  submitted,  therefore, 
that  although  proceedings  of  a  certain  description,  not 
consistent  with  the  tranquillity  that  ought  to  prevail  at  an 
election,  took  place  in  the  present  instance,  it  has  not 
l>een  shown  that  the  majority  was  affected  by  those  pro- 
ceedings; nor  is  it  shown,  the  fact  being  notoriously  the 
averse,  that  the  poll  and  election  were  obstructed  by 
them.    In  these  two  material  respects,  therefore,  the  evi- 
dence of  the  petitioners  is  defective. 
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184S.  Moreover,  the  evidence  given  in  support  of  thepedtion, 
although  it  proved  the  exercise  of  violence  to  a  certain 
extent,  and  riotous  proceedings  in  the  county  and  at  the 
poll,  did  not  prove  the  existence  of  the  kind  of  riot,  which 
alone  renders  an  election  void.  Mr.  Rogers  says,  in  re- 
ference to  a  passage  in  Mr.  Serjt.  Heywood's  Treatise  on 
County  Elections,  quoted  by  the  other  side,  **  that  it  ought 
to  be  added  that  the  riot  must  be  founded  on  system,  or, 
at  least,  on  premeditation ;  for  a  casual  affray,  or  inci- 
dental disturbance,  without  intention  of  overawing  or 
intimidating  electors,  could  not  be  considered  as  affecting 
the  freedom  of  election  (I)."  It  is  a  principle  laid  down 
by  all  the  text  writers,  that  the  riot  to  affect  the  election 
must  be  premeditated,  or  connected  with  the  members 
returned.  Now  in  the  present  case,  it  is  not  pretended 
that  the  sitting  members  were  in  any  way  connected  with 
the  violence  and  tumults  complained  of;  and  the  eridence 
is  strong  tliat  there  was  no  violence  premeditated  for  the 
purpose  of  obstructing  the  poll.  It  appears  that  voters 
arrived  freely  from  all  parts  of  the  county,  with  one  slight 
exception  in  the  West  Riding ;  there  was  no  universal 
riot;  there  was  nothing  to  affect  the  poll,  as  far  as  the 
access  from  various  parts  of  the  county  was  concerned. 
Tlien  as  to  the  city  of  Cork  itself,  there  is  no  evidence 
that  the  excitement  or  disturbance  was  directed  to  the 
obstruction  of  the  poll,  for  the  poll  books  show  a  regular 
alternate  polling  of  the  tallies  throughout  the  first  day, 
down  to  the  very  moment  of  the  protest  of  the  defeated 
candidates  being  given  to  the  assessor. 

Then  as  to  the  duty  of  the  returning  officer  to  adjourn 
the  poll :  this  was  entirely  in  his  discretion.  The  evidence 
does  not  show  that  the  polling  was  interrupted,  the  state 
of  the  poll  books,  on  the  contrary,  shows  that  it  was 
going  on  with  regularity  at  the  moment  the  request  to 
(1)  Law  of  EiectioDs,  p.  242. 
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oum  was  made.    This  part  of  the  case  is  aii  appeal     184S. 
n  the  judgment  of  the  assessor,  and  without    the 
ntical  facts  that  were  before  binii  the  Committee  is 
;  in  a  position  to  reverse  hb  judgment.     The  assessor 
luld  therefore  have  been  called  by  the  other  side. 

May  21. 

The  Committee  resolved,  **  That  Daniel  O'Connell,  Fioai  reso- 
quire,  and  Edmund  Burke  Roche,  Esquire,  were  duly  ^  ^°' 
cted  knights  of  the  shire  to  serve  in  this  present  par- 
nent  for  the  county  of  Cork  (1)." 

In  order  to  prove  the  poll  in  this  case,  the  clerk  of  the  Proof  of  the 

ice  of  the  county  was  called,  who  stated,  that  he  received  ^ 

i  poll  books,  which  were  in  a  parcel  he  had  with  him, 

m  the  sub-sheriff,  on  the  I6th  of  July ;  and  that  the 

>-sheriff  appeared  to  be  acting  as  returning  officer  at 

i  election  which  took  place  on  the  11th  July. 

Bdr.  Serjt.  Wrong  ham  then  asked  the  witness  to  pro- 

ce  the  poll  books,  and  proposed   to  put  them  in  as 

>ved. 

Mr.  Austin  objected  to  the  poU  books  being  put  in  at 

^sent,  on  the  ground  that  their  authenticity  was  not 

Sciently  proved ;  the  evidence  of  the  clerk  of  the  peace 

t  extending  beyond  the  time  during  which  they  had 

en  in  his  custody.    The  petitioners  are  seeking  to  avail 

^mselves  of  the  facilities  afforded  by  the  statute  of 

3eo.  IV.,  for  proving  Irish  poll  books,  by  which  the 

eduction  of  the  poll  books  by  the  clerk  of  the  peace  is 

be  deemed  sufficient  evidence  for  them  ;  without  how- 

1)  Upon  this  resolution  being  moved,  an  amendment  was  proposed  that, 
he  system  of  outrage  and  violence  was  of  such  a  nature  at  the  late  election 
the  conoty  of  Cork,  as  to  be  calculated  to  strike  terror  into  the  minds  of  the 
:tors  of  that  county,  and  to  destroy  all  freedom  of  election."  The  Committee 
ded  :  four  voting  for  the  original  motion,  Sir  J.  Guest,  Mr.  Granger,  Mr. 
lias,  and  Mr.  Hayter ;  and  three  for  the  amendment,  Mr.  Lawson,  Mr. 
)lmondeley,  and  Mr.  Dickinson. 
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1842.     ever  showing  that  they  have  performed  the  obligations 
imposed  by  that  Act  upon  parties  seeking  to  avail  them- 
selves of  its  provisions.     By  the  76th  section  it  is  enacted 
that  the  returning  officer  shall  within  twenty-one  days  of 
the  final  close  of  the  poll,  deliver  the  poll-books  to  the 
clerk  of  the  peace  in  the  case  of  a  county  election,  veri- 
fying upon  oath(l),  to  be  administered  in  the  manner 
therein  mentioned,  that  such  poll  books  are  the  original 
poll  books,  and  that,  from  the  final  close  of  the  poll  to  the 
time  he  delivers  them,  there  has  not  been  any  obliteration, 
erasure,  addition,  or  alteration  made  in  them.     The  sec- 
tion then  enacts  that  such  books  shall  be  carefully  kept 
amongst  the  records  of  the  county,  and  that  the  produc- 
tion of  them  by  the  clerk  of  the  peace  shall  be  deemed 
sufficient  evidence  of  their  authenticity.     Now  unless  the 
petitioners  also  produce  and  prove  the  affidavit  made  by 
the  returning  officer  at  the  time  he  delivered  those  books 
to  the  clerk  of  the  peace,  they  are  not  in  a  position  to 
prove  that  the  books  in  question  are  the  poll  books  at  all; 
and,  next,  they  cannot  show  that  they  were  not  altered 
before  they  came  to  the  hands  of  the  returning  officer. 
At  present  the  other  side  have   not   advanced  a  step 
towards  proving  the  poll  books. 

Mr.  Serjt.  Wrangham. — The  case  he  had  opened  to 
the  Committee  was  not  a  scrutiny ;  and  the  poll  books 
consequently  were  wanted  for  no  other  purpose  than  to 
prove  that  an  election  took  place,  and  that  certain  persons 
were  candidates.  The  poll  books  come  from  the  proper 
custody  provided  by  the  statute  ;  they  were  deUvered  into 
that  custody  within  the  required  time ;  and  they  were  so 
delivered  by  the  sub-sherifF,  who,  it  is  proved,  acted  as 
returning  officer  at  the  election.  [The  parcel  containing 
the  poll  books  was  then  opened,  and  it  was  found  to  con- 

(1)  See  the  argument  upoD  the  proof  of  ihc  poll  in  the  WaUij\rrdc4iit,f»^f 
as  lo  what  may  satisfy  these  words. 


CORK.  551 

tain  an  affidavit  made  in  the  proper  form  by  the  sub-     184S. 
sheriff.]     The  affidavit  now  produced  is  a  sufficient  affi- 
davit within  the  statute ;  the  deponent  having  acted  as 
returning  officer. 

Mr.  Austin  objected  to  the  affidavit  being  received  as 
it  was  not  made  by  the  returning  officer. 

The  sub-sheriff  was  then  called,  who  proved  that  in 
many  respects  he  acted  as  returning  officer,  though  the 
high  sheriff  was  present  during  the  election ;  that  witness 
delivered  the  poll  books  to  the  poll  clerks,  and  received 
them  back  from  them,  and  kept  them  in  his  custody  until 
he  delivered  them  to  the  clerk  of  the  peace ;  and  that 
whilst  they  were  in  the  custody  of  witness  they  remained 
unaltered. 

Mr.  Austin  then  said  that  he  was  satisfied  with  the 
proof  given  of  the  authenticity  of  the  poll  books ;  but 
must  still  maintain  that  the  affidavit  produced  was  not 
made  by  the  proper  person  (1). 

The  poll  books  were  then  put  in. 

(1)  The  objection  appeared  to  be  insisted  on  for  the  purpose  of  compelling 
the  petitioners  to  produce  the  sheriff  as  a  witness. 


Vol.  I.— b.  a.  e.  c. 
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CASE   XVIII. 

CAERNARVON. 


1841. 


A  recogrni-    At  the  last  election  for  the  borough  of  CaernanroDi  Loid 
tbe7&5^'  George  Paget,  and  William  Biilkeley  Hughes,  Esq.  were 
^^4*5^'    candidates.     Mr.  Hughes  was  returned.     On  the  7th  of 
if  ttken       September,  1841,  Lord  George  Paget  presented  a  peti- 
justiceoftbe  tion  to  the  House  of  Commons,  complaining  of  the  ele^ 
should  be     ^^^^  *"^  return  of  Mr.  Hughes.    The  recognizance  en- 
taken  before  tered  into  in  respect  of  the  petition,  by  Lord  George 
baviDgjuris'  Paget,  and  one  surety  for  the  sum  of  £1000,  was  taken  in 
the  place"     Westminster,  before  a  gentleman  who  was  a  justice  of  the 
eoteretiinto  P®*^®  ^^^  *^®  county  of  Cardigan.    The  surety  was  ob- 
jected to  on  the  part  of  the  sitting  member,  under  the  8th 
and  luth  sections  of  the  4  &  5  Vict.  c.  58,  on  the  ground, 
that,  the  recognizance  having  been  entered  into  in  West- 
minster, it  ought  to  have  been  taken  before  a  justice  of 
the   peace   having  jurisdiction  in  Westminster.     The 
examiner  of  recognizances  decided  in  favour  of  the  objec- 
tion, and  reported  to  the  Speaker,  that  the  surety  to  the 
petition  was  objectionable,  "  on  the  ground,  that  a  person 
named  in  the  recognizance  had  not  acknowledged  the 
same(l)." 

(1)  Votes,  Sept  22, 1841.  On  the  Ist of  October,  Mr.  C.  Bullerpresertrf 
a  petition  to  the  House  from  Lord  George  Paget,  complaining  of  the  6taa» 
against  the  sufficiency  of  the  recognizance^  and  praying  to  be  allowed  to  pie**^ 
another  petition  against  the  election.  And  on  the  6th  October,  Mr.  C  Ballc 
brought  forward  a  motion  founded  on  the  prayer  of  the  petition.  Bat,  wf 
some  debate,  the  motion  was  withdrawn. 


(     5il(]     ) 


CASE  XIX. 

BELFAST. 

The  Committee  was  appointed  on  the  31st  of  May,  1842,     1842. 
and  consisted  of  the  following  gentlemen : 

William  Goodenough  Hayter,  Esq.,  M.  P.  for  Wells.— (Chairman.) 
William  Bagge,  Esq.,  M.  P.  for  West  Norfolk. 
Henry  George  Ward,  Esq.,  M.  P.  for  Sheffield. 
Charles  Barry  Baldwin,  Esq.,  M.  P.  for  Totnes. 
Sir  Andrew  Leith  Hay,  Baronet,  M.  P.  for  Elgin,  ^c 
Ralph  Bernal,  Esq.,  M.  P.  for  Weymouth. 
Frederick  Polhill,  Esq.,  M.  P.  for  Bedford. 
Pftitionert — 1.  Lord  Ennishowen  and  Carrickfergus. 

2.  Lord   Ennishowen    and   Carrickfergus,  and    Archibald 

M'Brair,  an  elector. 

3.  George  Kennedy  Smith,  and  Archibald  M'Brair,  electors. 
^ting  Members — James  Emerson  Tennent,  Esq.,  and  William  Gillilan 

Johnson,  Esq. 

Coitnelfifr  the  PetUioners-^Mr,  Austin,  Q.  C,  Mr.  Cockburn,  Q.  C, 

and  Mr.  Leahy. 

Agent — Mr.  Coppock. 

(^<mtel/or  the  Sitting  Members^Ur,  Serjt.  Wrangham,  Hon.  J.  Talbot, 

and  Mr.  Whiteside. 

Agent — Mr.  Bates. 

The  candidates  at  the  election  were,  George  Hamilton 
Chichester,  commonly  called  the  Earl  of  Belfast,  James 
•Emerson  Tennent,  WiUiam  Gillilan  Johnson,  and  David 
^bert  Ross,  Esquires.  The  nomination  of  the  candi- 
^^tes  took  place  on  the  5th  of  July,  1841,  and  the  polling 
^^  the  five  following  days.     At  the  close  of  the  poll  the 

Vol.  I.— b.  a.  e,  c.  p  p 
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Quart, 
whether  a 
candidate, 
who  since 
the  election 
has  been 
created  a 
peer,  can 
be  a  peti- 
tioner. 


1842.     numbers  were:   Mr.  Tennent,  927;  Mr.  Johnson, 913; 
Lord  Belfast,  821;  Mr.  Ross,  792. 

Between  the  election  and  the  presentation  of  the  peti- 
tions, Lord  Belfast  (who  at  the  time  of  the  election  was  a 
commoner)  was  created  a  peer  of  the  realm,  by  the  titleof 
Baron  Ennishowen  and  Carrickfergus.  On  the  16tb  of 
February,  1842,  when  the  election  petitions  were  referred 
by  the  House  to  the  General  Committee  of  Elections,  an 
objection  was  taken  to  referring  the  petition  of  Lord 
Ennishowen  and  Carrickfergus,  being  the  petition  of  a 
lord  of  parliament.  And  Mr.  Thesiger  moTed  that  die 
petition,  on  that  account,  be  not  referred  to  the  General 
Committee.  The  debate  that  arose  thereon  was  adjourned 
to  the  18th  of  February^  when,  after  some  further  dis- 
cussion, the  motion  was  withdrawn,  and  the  petition  was 
referred  to  the  General  Committee  (1). 

(1)  The  principal  topics  adverted  to  by  the  speakers  in  the  first  d^te  oo 
Mr.  Thesiger's  motion,  on  the  16th  February,  were  the  following : 

The  point  in  the  present  case  involved  a  question  of  great  interest,  as  cob- 
nected  with  the  privileges  of  the  House :  whether  it  waa  competent  to  a  peer  of 
parliament  to  interfere  with  elections,  by  becoming  a  petitioner  against  the 
return  of  a  member  of  that  House.  The  first  of  these  petitions  was  from  Lord 
Ennishowen,  and  the  other  from  the  same  noble  lord  and  Archibald  M'Bnir, 
one  of  the  electors  of  Belfast ;  but  the  noble  lord  alone  had  entered  into  tba 
recognizance  in  respect  of  the  latter  petition,  and  therefore  for  all  practical  pur- 
poses must  be  considered  as  the  only  petitioner.  The  circumstances  of  the  case 
were  new  :  on  reference  to  the  journals,  no  case  could  be  found,  in  which  ta 
unsuccessful  candidate  at  an  election,  who  had  petitioned  against  the  rttvo, 
had  been  called  up  to  the  House  of  Peers  between  the  election  andthepr^ 
sentation  of  the  petition.  The  question  for  the  House  to  decide  was,  whether 
the  petition  of  Lord  Ennishowen  was  a  breach  of  the  privileges  of  the  House 
under  the  sessional  order  declaring  it  to  be  an  infringement  of  the  liberties  lod 
privileges  of  the  House,  *•  for  any  lord  of  parliament,  &c.,  to  concern  himself  ii 
the  election  of  members  to  serve  for  the  Commons  in  Parliament."  There  oight 
be  some  doubt  as  to  the  correct  interpretation  of  that  order :  whether  it  lefenei 
merely  to  the  period  of  the  election.  It  was  plain,  however,  that  if  a  partj 
applied  to  the  House  for  the  purpose  of  avoiding  an  election,  what  did  be  but 
concern  himself  in  that  election  7  This  being  a  question  of  privilege,  the  Hook 
ought  to  decide  it :  a  question  of  privilege  could  not  be  referred  to  a  Committse. 
The  3rd  section  of  the  4  6c  5  Vict.  c.  58  provided,  that  no  election  petition shaD 
be  received  by  the  House  unless  subscribed  by  some  person  claiming  therein  to 
have  had  a  right  to  vote  at  the  election,  or  to  have  h«d  a  right  lo  be  leturaed  or 
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The  same  charges  and  allegations  were  repeated  verba-     184^. 

m  in  all  the  three  petitions  :  and,  as  one  was  from  electors 

nly,  the  question  whether  Lord  Ennishowen  and  Carrick- 

3rgus  could  be  heard  as  a  petitioner  was  practically  un* 

nportant,  and  was  not  raised  before  the  Select  Committee 

ppointed  to  try  the  petitions. 

Under  the 
When  the  Committee  met  on  the  2d  of  June  (1),  the  5j»t  section 

^     '  of  the  Irish 

iree  petitions  were  read.     After  stating  the  day  of  the  Reform  Act« 

ectioDj  and  the  names  of  the  candidates,  and  that  Thomas  ber  of  regis^ 

emer,  the  sovereign  of  the  borough  of  Belfast,  acted  as  J^ho»e^°^*"' 

te  returning  officer,  and  that  a  poll  being  demanded  and  names  begin 

ken,   James   Emerson  Tennent,  and   William  Gillilan  same  letter, 

>hnson,  Esquires,  were  declared  to  be  duly  elected  by  a  hundred,'* 

ajority  of  electors,  and  were  returned ;  the  petitions  pro-  ^^^^  ^^j?"* 

(eded  to  allege,  "  That  the  said  majority  and  return  place  ought 

ere   procured  and  obtained  by  the  undue  and  illegal  videdfor' 

eans  hereinafter  stated,  that  is  to  say  :  That  of  the  seven  ^^'xhenu'i. 

sputies  appointed  by  the  said  sovereign  to  take  the  poll  j^'  ^^  pol- 

ling  pl&ces 
the  several  booths  or  places  of  polling,  four  were  minors  provided 

id  under  age,  and  incapable  of  acting  as  such  deputies,  ioVofficient" 

in  that  re- 

icted  thereat,  or  alleging  himself  to  have  been  a  candidate  at  the  election,  spect,  and 

xordiog  to  the  petition.  Lord  Ennishowen  hod  a  right  to  present  himself  as  a  k.^v^  k^q 

a^date,  and  had  a  right  to  be  elected  and  returned  :  he  was  therefore  clearly  further 

dtlad  to  be  a  petitioner  within  the  terms  of  (he  act.     Had  he  then,  by  being  impeded  by 

Doved  to  the  Upper  House,  lost  the  right  to  dispute  what  the  petition  described  *^•  ^«*** 

an  improper  return  ?  unnec^ary 

In  the  resumed  debate  on  the  18th  February,  a  strong  opinion  was  expressed  examina- 

sereral  of  the  speakers,  (Mr,  C.  Wood,  Mr.  Williams  Wynn,  The  Solicitor  tion  of  the 

mm\,  and    Sir  R.   Peel),  that  the  30th   section  of  the  4  &   6   Vict,  l^^^^^' 

56,  rendered  it  imperative  to  refer  to  the  General  Committee  air  election  sqJ  ^droi- 

titioDSf  which  had  been  received  by  the  House ;  and  this  petition  having  been  nistration  of 

ieived,  the  House  had  no  alternative  in  the  matter.    The  motion  was,   in  the  bribery 

oMquence,  withdrawn.— Hansard's  Pari.  Deb.  vol.  60,  p.  631.  641.  *°5  **"*l*i?' 

cation  oatiis 
(1)  The  Committee  met  for  the  first  time  on  the  1st  June,  but,  on  account  of  ^i^^  election 

e  absence  of  Mr.  Serjeant  Wrangham,  who  was  prevented  by  illness  from  was  set 
tendioff  as  leading  counsel  for  the  sitting:  members,  adjourned  until  the  next  aside. 
J.  Theap. 

^  pointment 

of  a  minor  to  be  deputy  returning  officer  is  illegal. 

PP2 
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1842      ^y  reason  whereof  the  administration  of  oaths  to  the  voters, 

j^pj  ^j^g  other  acts  and  things  required  to  be  done  by 

such  deputies,  in  and  about  the  taking  the  poll  in  their 
several  booths  or  places  of  polling,  could  not  be  legally 
performed,  but  were  void  and  of  no  effect  in  law;  That 
the  booths  or  polling  places  appointed  for  taking  the  votei 
at  the  said  election  were  insufficient  for  that  purpose,  and 
more  particularly  the  booth  No.  5,  in  which  all  persons 
were   required  to  poll  whose  surnames  began  with  the 
letter  M. ;  That  the  sovereign  and  his  deputies  neglected 
to  open  the  poll  on  the  several  days  of  the  said  election  at 
the  hours  prescribed  by  law,  and  permitted  the  friends, 
agents,  inspectors,  and  managers  of  the  said  James  EroeN 
son  Tennent,  and  William  Gillilan  Johnson  to  practise 
divers   illegal   and  unwarrantable  modes  of  interruption 
and  delay  of  the  polling  at  the  said  election,  as  well  by  the 
unnecessary  and  vexatious  administration  of  the  bribery 
oath,  and  of  the  qualification  oath,  to  every  elector  who 
tendered  his  vote  for  the  said  George  Hamilton  Chichester, 
Earl  of  Belfast,  and  the  said  David  Robert  Ross,  or  one 
of  them,  as  by  consuming  an  unnecessary  length  of  time 
in  the  examination,  or  pretended  examination,  of  the  affi- 
davits and  certificates  of  such  electors,  and  by  tendering 
frivolous   objections  in  writing  to  the  reception  of  their 
votes,  and  by  persevering  in  continuing  to  make  objections 
which  had  been  already  overruled  by  the  returning  officer, 
and  by  occupying  a  great  and  unnecessary  length  of  time 
in  preparing  and  writing  out  objections,  and  by  illegally 
delaying  the  poll  until  such  objections   were  written  out, 
and  many  other  vexatious  and  improper  practices,  and 
also  by  allowing  and  receiving  such  objections  contrary  if^ 
law,  and  otherwise  obstructing  the  electors  in  the  interest  of 
the  said  Earl  of  Belfast  and  the  said  David  Robert  Ross, 
or  one  of  them,  in  giving  their  votes  at  the  poll,  notwith- 
standing repeated  remonstrances  and  protests  on  behalf 
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of  the  said  George  Hamilton  Chichester,  Earl  of  Belfast,  1842. 
and  the  said  David  Robert  Ross,  by  means  of  which 
several  premises  the  time  allowed  by  law  for  the  continuance 
of  the  election  became  insufficient  for  the  whole  number 
of  electors  who  were  ready  and  willing  to  poll  for  the  said 
George  Hamilton  Chichester,  Earl  of  Belfast,  and  the  said 
David  Robert  Ross,  or  one  of  them,  to  give  their  votes  at 
the  said  election,  though  all  due  diligence  for  that  purpose 
was  used  by  the  said  electors,  and  in  fact  a  large  number 
of  the  said  electors,  greatly  more  than  sufficient  to  have 
placed  the  said  George  Hamilton  Chichester,  Earl  of 
Belfast,  and  the  said  David  Robert  Ross,  at  the  head  of 
the  poll  on  the  final  close  thereof,  were  prevented  from 
polling,  and  seventy-five  of  the  said  electors  were  pre- 
rented  from  giving  their  votes  in  the  single  booth  No.  5, 
ftnd  remained  unpolled  at  the  close  of  the  election ;  that  if 
\he  polling  booths  had  been  properly  arranged,  and  more 
particularly  if  the  booth  No.  5  had  been  divided,  and  if 
the  poll  had  been  proceeded  with,  as  by  law  required, 
without  delay  on  account  of  objections,  and  had  been 
duly  conducted  without  the  illegal  delays  and  practices 
aforesaid,  the  whole  number  of  voters  so  prevented  from 
polling  as  aforesaid  might  and  would  have  given  their 
votes  at  the  said  election,  as  they  were  by  law  entitled  to 
do;  by  means  whereof  the  said  George  Hamilton  Chi- 
chester, Earl  of  Belfast,  and  David  Robert  Ross  were 
deprived  of  the  votes  of  the  said  electors,  and  the  fran- 
chises of  the  said  electors  were  wjiolly  lost  and  defeated.'' 
The  petitions  also  alleged,  that  a  gross  and  extensive 
system  of  personating  deceased  or  absent  voters  was 
carried  on  at  the  election,  by  the  procurement  and  con- 
trivance of  the  friends,  agents,  and  managers  of  and  for 
the  sitting  members,  and  that  the  votes  of  a  great  number 
of  such  deceased  and  absent  voters  were  actually  put  on 
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184^.  the  poll  in  favour  of  the  sitting  members.  The  petitions 
also  contained  charges  of  bribery  and  treating  against  the 
sitting  members ;  and  prayed  that  the  House  would 
declare  the  election  and  return  of  the  sitting  members  null 
and  void. 

Mr.  Austin  opened  the  case  for  the  petitioners. 

The  grounds  on  which  we  contend  that  the  electioD 
ought  to  be  set  aside,  are,  1.  The  insufficient  number  of 
booths  provided  for  taking  the  poll;  2.  The  illegality  of 
the  appointment  of  several  of  the  deputy-returning  offioen; 
and  3.  The  wilful  delay  and  obstruction  in  taking  the  poO 
in  one  of  the  booths. 

1.  By  the  51st  section  of  the  Irish  Reform  Act(l)itii 
enacted,  *'  That  whenever  in  any  one  barony  or  httf* 
barony  of  the  county,  or  in  any  county  of  a  city,  or  comitj 
of  a  town,  or  in  any  borough,  the  number  of  roistered 
voters  appearing  by  the  books  of  the  clerk  of  the  pesee 
capable  of  voting  at  any  election  for  the  same,  shall  exceed 
six  hundred  voters,  it  shall  and  may  be  lawful  for  the 
returning  officer  or  officers,  and  he  and  they  are  berebj 
required,  to  provide  two  or  more  polling  places  for  such 
barony  or  half-barony,  or  for  such  county  of  a  city  or 
county  of  a  town  or  borough,  and  to  make  such  a  dirisioD 
or  divisions  of  the  voters,  according  to  the  first  letters  of 
their  names,  that  it  shall  not  be  necessary  for  more  than 
six  hundred  voters  to  poll  in  any  one  place  of  pollings  but 
so  as  not  to  divide  the  names  beginning  with  the  same 
letter  of  the  alphabet ;  and  that  it  shall  and  may  be  lawfiil 
for  the  returning  ofiicer  or  officers,  and  he  and  they  are 
hereby  required,  to  provide  as  many  new  places  of  poOiDg 
as  may  be  necessary  for  the  purpose,  and  to  appoint  is 
many  additional  deputies  and  poll-clerks  as  shall  be 
necessary  to  take  the  poll  in  such  additional  places  (A 

(l)2fic3W.4,c.88. 
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polling,  not  exceeding  one  deputy  and  one  poll-clerk  for     1842. 
each  such  place  of  polling." 

The  words,  "  so  as  not  to  divide  the  names  beginning 
with  the  same  letter,"  taken  by  themselves,  and  followed 
literally,  without  a  sufficient  consideration  of  the  main 
purpose  of  the  enactment,  have  led  to  the  practical  difficulty, 
the  consequences  of  which  we  now  call  upon  the  Committee 
to  redress.  The  true  meaning  of  these  provisions,  when 
riewed  as  a  whole,  appears  to  be  this :  that  the  returning 
dfficer  is  to  provide  so  many  booths  as  will  enable  the 
constituency  to  be  polled  out  without  more  than  six  hun- 
dred polling  at  one  booth ;  and  (as  far  as  may  be  con- 
sistent with  this  leading  arrangement)  the  register  is  to  be 
lo  distributed,  that  voters  whose  names  begin  with  the 
same  letter  shall  all  poll  at  the  same  booth :  that  thus  there 
may  be  no  difficulty  in  knowing  where  they  are  to  poll. 
But  that,  if  any  letter  comprizes  more  than  six  hundred 
names,  then  the  returning  officer  ought  to  provide  more 
than  one  booth  for  that  letter.  The  practice  however  has 
been,  in  no  case  to  allot  more  than  one  booth  for  one 
letter.  And  this  has  been  productive  of  great  incon- 
venience, on  account  of  the  great  number  of  names  in  Ire- 
land beginning  with  the  same  letter,  as  for  instance  O. 
and  M. ;  the  latter  particularly,  in  this  part  of  the  country. 

At  the  time  of  this  election,  the  number  of  registered 
electors  for  the  borough  of  Belfast  amounted  to  4060. 
The  arrangements  made  by  the  returning  officer  for  taking 
the  poll  were  as  follows.  There  were  seven  booths,  and 
a  deputy  returning  officer  for  each.  The  voters  were  dis- 
tributed amongst  the  booths,  according  to  the  initial  letters 
of  their  names,  in  this  manner.  To  booth  No.  I  were 
allotted  the  letters  A.  C.  E.,  comprizing  538  voters.  To 
booth  No.  2,  the  letters  B.  D.,  comprizing  531  voters.  To 
booth  No.  8,  the  letters  F.  G.  I.  N.  comprizing  521  voters. 
To  booth  No.  4|  the  letters  H.  K.  O.,  comprizing  510 
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1842      v<^ters.     To  booth  No.  6,  the  letters  L.  P.  Q.  R.  T.  cora- 

prizing  535  voters.     To  booth  No.  7,  the  letters,  S.  U. 

V.  Y.,  comprizing  536  voters.  For  the  letter  M.,  which 
alone  comprized  as  many  as  892  voters,  only  the  single 
booth  No.  5  was  provided.  It  was  not  at  all  more  capa- 
cious than  the  other  booths,  its  construction  and  dimensions 
being  in  every  respect  like  those  of  the  rest ;  and  it  was 
quite  insufficient  for  the  purpose  of  polling  out,  within  the 
time  allowed  by  law,  the  whole  of  the  voters  allotted  to  it. 
An  application  was  made  to  the  returning  officer  to  remedjf 
its  insufficiency,  but  refused. 

2.  Of  the  seven  deputies,  appointed  by  the  returning 
officer  to  take  the  poll  in  the  several  booths,  four  were 
persons  under  age.  When  the  Committee  are  reminded 
of  the  nature  of  the  powers  and  duties  attached  to  the 
office  of  deputy  returning  officer;  such  as  administering 
oaths  to  the  voters,  and  committing  persons  who  may  dis- 
turb the  proceedings ;  the  Committee  will  hardly  fail  to  per- 
ceive, that  the  appointment  of  these  persons  was  illegal  (1). 

3.  The  voting  was  carried  on  by  tallies  of  five,  an 
arrangement  having  been  effected  between  the  two  par- 
ties, according  to  which  it  was  decided  by  lot  which  party 
should  bring  up  the  first  tally,  and  three  minutes  were 
allowed  for  bringing  up  each  successive  tally.  Of  the 
voters  whose  names  began  with  M.,  a  large  majority  were 
in  favour  of  Lord  Belfast  and  Mr.  Ross;  means  were 
accordingly  devised  by  the  other  party  for  obstructing  the 
polling  of  tallies  in  the  booth  assigned  to  that  letter.  Mr. 
Maloney,  the  deputy  in  that  booth,  was  a  mere  boy.  Mr. 
Burney  was  the  inspector  on  the  part  of  the  conservative 
candidates,  Messrs.  Tennent  and  Johnson  ;  Mr.  Garratt 
on  that  of  the  liberal  candidates,  Lord  Belfast  and 
Mr.  Ross.     When   the  very  first  name  was  called  on  a 

(1)  It  was  not  stated  by  the  learned  counsel  whether  any  objection  bad  beco 
made  to  the  appointment,  previously  to  the  commencement  of  the  poll. 
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liberal  tally,  Mr.  Burncy  required  to  see  the  voters  cer-  1842. 
tificate  or  affidavit  of  registry,  which  he  read  over  as 
slowly  as  possible.  He  then  took  some  time  in  comparing 
it  with  the  entry  in  the  registry  book.  If  they  did  not 
Bxactly  agree,  Mr.  Burney,  after  considerable  hesitation, 
lecided  upon  objecting  to  the  reception  of  the  vote,  and 
proceeded  with  great  deliberation  to  fill  up  an  objection 
paper.  This  had  to  be  taken  up  to  the  assessor,  that  he 
night  consider  the  objection.  The  assessor  decided 
igainst  the  objection  in  every  instance.  Then  the  bribery 
>ath  was  put  to  the  voter,  tendered  by  Mr.  Burney,  and 
read  very  slowly  by  Mr.  Maloney.  After  that,  the  quali- 
fication oath.  And  then,  at  length,  the  voter's  name  was 
taken  down  by  the  poll-clerk,  and  the  vote  recorded. 
This  course  of  proceeding  was  repeated  in  the  case  of 
aloiost  every  vote,  on  every  day  up  to  the  close  of  the 
poll.  In  some  cases,  where  the  parlies  were  so  respect- 
able that  Mr.  Burney  did  not  venture  to  require  the 
bribery  oath,  Mr.  Burney  stipulated  with  Mr.  Garratt 
for  a  delay  of  three  minutes,  instead  of  putting  the  oath. 
From  this  system  of  wilful  delay  (which,  if  the  deputy  had 
been  competent,  and  had  done  his  duty,  could  not  have 
taken  place,)  it  ensued,  that  it  took  as  much  as  from  forty 
to  forty-five  minutes  to  poll  a  single  liberal  tally.  On  the 
other  hand,  when  a  conservative  tally  was  brought  up, 
Mr.  Garratt  allowed  the  voter  to  poll  without  putting 
either  the  qualification  oath  or  the  bribery  oath,  except 
when  there  might  be  reasonable  t;ause  for  suspicion,  and 
thus  a  conservative  tally  was  generally  polled  in  eight 
minutes.  The  result  of  all  this  was,  that  there  were  not 
eighty  votes  polled  in  the  M.  booth  on  any  one  day  during 
the  election.  There  was  no  delay  in  bringing  up  the 
tallies,  they  were  always  in  readiness  within  the  stipulated 
time.  The  delay  arose  altogether  from  these  modes  of 
obstruction  practised  within  the  booth.     Of  the  890  voters 
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184^.     in  the  letter  M.  more  than  four  hundred  remamed  un- 
polled.     And  at  the  close  of  the  poll  there  were  at  least 
one  hundred  electors  besieging  the  booth  in  order  to  tote, 
andy  having  been  prevented  from  polling,  as  many  as  forty 
of  them  formally  tendered  their  votes  to  the  returning  ofli- 
cer.    At  the  other  booths,  the  tallies  were  all  polled  out 
before  the  close  of  the  poll.    A  protest  against  the  legaEty 
of  these  proceedings  was  duly  made  to  the  returning  officer 
during  the  election,  accompanied  by  a  demand  for  an  addi- 
tional booth  and  a  second  deputy  for  the  letter  M.    We 
submit  that  these  proceedings  were  clearly  illegal,  and  most 
have  the  effect  of  avoiding  the  election.    They  would  have 
that  effect,  even  if  confined  to  the  abuse  of  the  provi- 
sions of  the  Reform  Act,  in  administering  the  bribery  and 
qualification  oaths  for  the  mere  purpose  of  occasioning 
obstruction  and  delay  in  taking  the  poll.     In  the  Carlw 
county  case  in  1835  (I),  the  election  was  set  aside  on  that 
very  ground.     And  in  the  present  case,  there  were  the 
additional  facts  of  inspecting  and  reading  unnecessarily 
the  certificates  and  affidavits,  and  taking  frivolous  objec- 
tions for  the  same  purpose  of  preventing  the  poll  firoB 
being  fully  and  fairly  taken. 

The  allegation  respecting  the  personation  of  voters,  and 
the  charges  of  bribery  and  treating  were  not  opened. 
The  poll  having  been  proved  in  the  usual  manner, 
Mr.  Talbot,  for  the  sitting  members,  informed  the  Com- 
mittee, that,  not  being  prepared  to  deny  the  fact  of  the 
minority  of  several  of  the  deputy  returning  officers,  and 
having  also  ascertained  that  impediments  by  which  tbe 
taking  of  the  poll  was  obstructed  and  a  part  of  the  con- 
stituency prevented  from  giving  their  votes,  had  occurred 
nearly  as  they  were  described  in  the  petition,  he  w^s 


(1)  May  27  ;  see  90  Journ.  163,  291.  This  was  tbe  Jint  Carkw  coaofT 
case  in  the  session  of  1835,  and  is  not  reported.  That  reported,  K.  &  0. 451, 
was  the  second  in  the  same  session. 


BELFAST.  563 

obliged  to  admit  that  under  such  circumstances  the  election      1843. 
could  not  be  upheld,  and  on  these  grounds  must  be  de- 
clared void. 

The  Committee  resolved, 

•*  That  James  Emerson  Tennent,  Esq.,  and  William  Final  reso- 

lutions. 
GiUilan  Johnson,  Esq.,  were  not  duly  electedi  and  that 

the  election  was  a  void  election'' (1). 

(I)  We  have  retion  to  know  that  the  resolutions  of  the  Committee  were 
solely  feanded  ou  the  allegations  respecting  the  insofficiency  of  the  booths. 


(    564    ) 


CASE  XX. 

SECOND  NEWCASTLEUNDERLYME. 

184g.     The  Committee  was  appointed  on  Wednesday,  the  20th 
of  July,  I84S,  and  consisted  of  the  following  gentlemen: 

Lord  Ashley,  M.  P.  for  Dorsetshire — (Chairman.) 
Lord  Alfred  Hervey,  M.  P.  for  Brightou. 
Lord  Dalmeny,  M.  P.  for  Stirling. 
Octavius  Morgan,  Esq.,  M.  P.  for  Monmouthshire. 
Frederick  Paget,  Esq.,  M.  P.  for  Beaumaris. 
William  Bulkeley  Hughes,  Esq.,  M.  P.  for  Carnarvon. 
John  Brocklehurst,  Esq.,  M.  P.  for  Macclesfield. 
Petitioner — John  Campbell  Colquhoun,  Esq. 
Sitting  Member — John  Quincey  Harris,  Esq. 
Counsel  for  the  Petitiofier— Mr,  Austin,  Q.  C. ;    Mr.  Serjt.  Wnmgbaiii; 
and  the  Hon.  John  Talbot. 
Agent^Mr.  Stephens. 
Counsel  for  the  Sitting  Member — Mr.  Cole. 
Agent — Mr.  Roberts. 

The  petition  of  John  Campbell  Colquhoun,  Esq.,  ^ 
candidate  at  the  last  election  of  a  member  to  serve  in  the 
present  parliament  for  the  borough  of  Newcastle-under- 
Lyme,  stated ; 

"  That  at  the  election  of  members  to  serve  in  thb  pi** 
sent  parliament  for  the  said  borough,  whicli  took  place  in 
June,  1841,  Edmund  Buckley,  Esq.,  and  John  Quincey 
Harris,  Esq.,  and  William  Henry  Miller,  Esq.,  were  can- 
didates, and  that  Mr.  Buckley  and  Mr.  Harris  were 
returned  as  members  elected  to  serve  in  this  present  par- 
liament for  the  said  borough  : 
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''  That  before  and  after  the  teste  and  issuing  out  of  the  1842. 
vrit  for  the  said  last-mentioned  election,  Mr.  Harris  did 
>y  himself  and  his  agents,  friends,  and  partisans,  by  divers 
vays  and  means,  at  his  charge  and  on  his  behalf,  directly 
ind  indirectly  give,  present,  and  allow  to  persons  having 
rotes  at  the  said  last-mentioned  election,  money,  meat, 
Irink,  lodging,  entertainment,  provision,  and  reward,  and 
lid  make  presents,  gifts,  rewards,  and  promises,  agree- 
ments, obligations,  and  engagements  to  give  money,  meat, 
drink,  provision,  presents,  reward,  and  entertainment  to 
and  for  persons  having  votes  as  aforesaid,  and  to  and 
For  the  use,  advantage,  benefit,  enjoyment,  profit,  and  pre- 
ferment of  such  persons,  in  order  that  he  (Mr.  Harris) 
might  be  elected,  and  for  being  elected  to  serve  in  par- 
liament for  the  said  borough  : 

"  That  before  and  during  the  said  last-mentioned  elec- 
tion, Mr.  Harris  was  by  himself  and  by  his  agents, 
managers,  and  friends,  guilty  of  divers  acts  of  bribery 
and  corruption,  in  order  to  corrupt  and  procure,  and  did 
by  himself  and  his  agents,  friends,  managers,  and  other 
persons  employed  on  his  behalf,  by  gifts,  money,  rewards, 
and  promises  and  other  corrupt,  illegal,  or  improper 
practices,  acts,  and  means,  corrupt  and  procure  divers 
persons  having  or  claiming  to  have  votes  at  such  election, 
to  give  their  votes  in  favour  of  him  (Mr.  Harris),  and  to 
forbear  to  give  their  votes  for  Mr.  Buckley  and  Mr. 
Miller,  or  for  one  of  them,  at  such  election  ;  and  that  Mr. 
Harris,  by  reason  of  the  said  corrupt  and  illegal  practices, 
became  and  was  wholly  disabled  and  incapacitated  to  be 
elected  and  returned  at  such  election  as  a  member  to  serve 
in  parliament  for  the  said  borough,  and  became  and  was 
wholly  disqualified  and  ineligible  to  be  elected  or  returned 
to  serve  in  parliament  for  the  said  borough  on  any  vacancy 
which  might  thereafter  occur  on  the  avoiding  or  setting 
Bttde  of  the  said  election  and  return  of  Mr.  Harris  : 

''  That  after  the  said  return  of  Mr.  Harrisi  a  humble 
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184^.  petition  of  certain  electors  of  the  said  borough  was  pre- 
sen  ted  to  the  House,  complaining  of  the  said  election  and 
return  of  Mr.  Harris,  and  showing,  amongst  other  thingi, 
that  at  the  said  election,  which  took  place  in  June,  1841, 
as  aforesaid,  Mr.  Miller,  Mr.  Buckley  and  Mr.  Harrii 
were  candidates  to  represent  the  said  borough  in  parlia- 
ment, and  that  Mr.  Buckley  and  Mr.  Harris  were  returned 
as  duly  elected,  and  that  both  before  and  after  the  teste  and 
issuing  out  of  the  writ  for  the  said  last-mentioned  electioo, 
Mr.  Harris  did  by  himself  and  his  agents,  friends,  and 
partisans,  by  divers  ways  and  means,  at  his  charge  and  on 
his  behalf,  directly  and  indirectly  give,  present,  and  allow 
to  persons  having  votes  at  such  election,  money,  meat, 
drink,  lodging,  entertainment,  provision,  and  reward,  and 
did  make  presents,  gifts,  rewards,  and  promises,  agree- 
ments, obligations,  and  engagements  to  give  money,  meat, 
drink,  provision,  presents,  reward,  and  entertainment,  to 
and  for  persons  having  votes  as  aforesaid,  and  to  and 
for  the  use,  advantage,  benefit,  enjoyment,  profit  and  pre- 
ferment of  such  persons,  in  order  that  Mr.  Harris  might 
be  elected,  and  for  being  elected  to  serve  in  parlia- 
ment for  the  said  borough,  and  that  before  and  during 
the  said  last-mentioned  election,  Mr.  Harris  was,  by 
himself  and  by  his  agents,  managers,  and  friends,  guilty 
of  divers  acts  of  bribery  and  corruption,  in  order  to  co^ 
rupt  and  procure,  and  did  by  himself  and  his  agents, 
friends,  managers,  and  other  persons  employed  in  bis 
behalf,  by  gifts,  presents,  money,  rewards,  and  promises, 
and  agreements,  and  securities  for  money,  gifts,  and  re- 
wards, and  by  promises,  and  by  gross  intimidation,  threats 
of  violence,  and  actual  violence,  undue  influence,  and  other 
corrupt,  illegal,  or  improper  practices,  acts,  and  means, 
corrupt  and  procure  divers  persons  having  or  claiming  to 
have  votes  at  such  election,  to  give  their  votes  in  favour 
of  Mr.  Harris,  and  to  forbear  to  give  them  in  favour  of 
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184^.  election  for  the  said  borough^  as  far  as  regarded  the 
return  of  Mr.  Harris,  was  a  void  election ;  and  the  said 
Committee  further  resolved,  that  Mr.  Harris  was,  by  his 
agents,  guilty  of  bribery  at  the  last  election  for  the  bo- 
rough of  Newcastle-under-Lyme ;  that  it  had  been  profed 
before  the  Committee,  that  John  Tabbemor  was  bribed 
with  5/.,  William  Follows  with  3/.,  John  Follows  with  St., 
paid  to  his  wife  for  him,  and  Joseph  Follows  with  21. 15r. 
paid  to  his  daughter  for  him,  by  Thomas  Mayer;  that 
Thomas  Gallimore  was  bribed  with  4/.,  and  Danid 
Pickerill  with  4/.,  by  Thomas  Conyers ;  that  Thomu 
Hassell  was  bribed  with  8/.,  and  Henry  Harrison  with  S/^ 
by  Edward  Leech ;  that  such  bribes  were  given  to  etch 
of  them  to  vote  for  Mr.  Harris;  and  that  it  further  ap- 
peared, that  in  most  of  these  cases  a  small  sum  by  way  of 
commission  was  retained  out  of  the  said  sums  by  the 
briber ;  that  no  evidence  was  given  to  show  that  these 
acts  of  bribery  were  committed  with  the  knowledge  and 
consent  of  Mr.  Harris ;  that  the  said  resolutions  of  the 
said  Committee  were  duly  reported  to  the  House,  and 
were  ordered  to  be  entered  upon  the  journals  of  the 
House,  and  were  accordingly  entered  thereon : 

'*  That  a  new  writ  was  afterwards  ordered  by  the  House 
to  be  issued  for  the  election  of  some  other  person  as  a 
member  to  serve  in  this  present  parliament,  in  the  room 
of  Mr.  Harris,  whose  election  had  been  determined  to  be 
void  as  aforesaid  : 

"  That  by  reason  of  the  premises  Mr.  Harris  became 
and  was  wholly  incapacitated,  disqualified,  and  ineligible 
to  be  elected  and  returned,  or  to  sit  in  this  present  parlia- 
ment for  the  said  borough,  on  the  vacancy  occasioned  by 
the  setting  aside  of  his  said  former  election  and  return, 
and  the  issuing  of  the  writ  for  a  new  election  as  aforesaid: 

"  That  by  virtue  of  the  said  last-mentioned  writ,  an 
election  of  a  member  to  serve  in  parliament  for  the  said 
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borough,  in  the  room  of  Mr.  Harris,  was  held  by  and     1842. 
before  the  returning  officer  of  the  said  borough,  on  the 
ISthdayof  June,  1842: 

"  That  at  the  said  last-mentioned  election  Mr.  Harris, 
notwithstanding  his  incapacity  to  be  returned  or  to  sit  in 
parliament  on  the  said  vacancy,  became  a  candidate  to 
represent  the  said  borough,  as  well  as  the  petitioner; 
that  hnmediately  upon  the  petitioner  and  Mr.  Harris 
being  nominated  as  such  candidates,  and  before  a  show 
of  hands  was  called  for,  a  notice  and  protest,  under  the 
hands  of  certain  electors  of  the  said  borough,  was,  on  be- 
half of  such  electors,  publicly  delivered  to  the  said  re- 
turning officer,  and  the  same,  together  with  the  report 
annexed,  was  publicly  read  in  the  presence  and  hearing 
of  the  electors  present  at  the  said  nomination,  which  said 
notice  and  protest  was  in  the  words  or  to  the  purport  and 
effect  following ;  that  is  to  say : 

"  •  To  William  Upton  Lister,  Esq.,  the  Returning  Offi- 
*  cer  of  the  Borough  of  Newcastle-under-Lyme.  We,  the 
'  undersigned  electors  of  the  borough  of  Newcastle-under- 
'  Lyme,  do  hereby  give  you  notice,  that  the  Select  Com- 
'  mittee  of  the  House  of  Commons,  duly  appointed  to  try 
'  the  matter  of  the 'petition  of  certain  electors  of  the  said 
'  borough,  complaining  of  an  undue  election  and  return  of 
'  members  to  serve  in  this  present  parliament  for  the  said 
'  borough  at  the  last  election  for  the  said  borough,  so  far 
*  as  the  same  concerned  John  Quincey  Harris,  Esq.,  one 
'  of  the  persons  so  returned,  did,  on  the  eleventh  day  of 
'  May,  184S,  make  their  Report  to  the  House  of  Com- 
'  monsy  a  copy  of  which  said  report,  duly  attested,  is  here- 
'unto  annexed.  And  we  do  hereby  give  you  further 
'  notice,  that  the  said  John  Quincey  Harris,  having  been 
'  by  the  said  Committee  found  guilty  of  bribery  at  the 
^  aaid  last  election  for  the  said  borough  as  aforesaid,  is 

VOL.  I.~B.  A,  E.  C,  Q  Q 
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1842.     '  incapable  of  being  elected  on  the  present  Tacancy  to 
'  serve  in  this  present  parliament  for  the  said  borough^  aod 
'  therefore  we,  the  undersigned,  do  accordingly  object  to 
*  and  protest  against  the  nomination  of  the  said  John 
'  Quincey  Harris  as  a  candidate,  and  against  the  election 
'  and  return  of  the  said  John  Quincey  Harris  as  a  mem- 
'  her  to  represent  the  said  borough  of  Newcastle-under- 
'  Lyme  at  the  present  election ;  and  we  do  give  you  further 
'  notice,  that  all  votes  given  in  favour  of  the  said  John 
'  Quincey  Harris,  at  this  present  election  of  a  member  to 
'  serve  in  parliament  for  the  said  borough,  will^  on  account 
'  of  the  ineligibility  of  the  said  John  Quincey  Harris,  be 
'  of  no  effect,  but  entirely  lost  and  thrown  away.    Dated 
<  this  13th  day  of  June,  184S.    (Signed)— George  Hettb, 
'  John  Mycock.' 

'^  That,  nevertheless,  Mr.  Harris  was,  by  the  said  retnn- 
ing  officer,  put  in  nomination,  and  a  show  of  hands  having 
taken  place,  the  said  returning  officer  declared  the  shov 
of  hands  to  be  in  favour  of  Mr.  Harris ;  that  a  poll  was 
thereupon  demanded  on  behalf  of  the  petitioner,  and  took 
place  accordingly  on  the  following  day,  being  the  14th  of 
June,  1842;  that  at  the  close  of  the  said  poll  Mr.  Harris 
was,  by  the  said  returning  officer,  declared  to  have  had  a 
majority  of  votes  thereat,  and  he  was  thereupon  declared 
to  be  duly  elected  and  returned  to  serve  in  this  present 
parliament  for  the  said  borough  : 

''  That  at  the  said  last-mentioned  election  the  incapacity 
and  ineligibility  of  Mr.  Harris  was  a  matter  of  notoriety 
both  before,  at,  and  during  the  poll,  and  was  well  known 
to  the  electors  of  the  said  borough  who  gave  their  votes 
for  Mr.  Harris,  who  had  also  full  notice  of  the  same  at  the 
time  of  their  voting  for  Mr.  Harris ;  that,  in  addition  to  the 
public  notice  of  such  incapacity  of  Mr.  Harris,  so  given  in 
the  presence  and  hearing  of  the  said  returning  officer,  at 
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the  time  of  the  nomination  of  the  candidates  at  the  said  1842. 
ast-mentioned  election,  public  notice  of  the  incapacity, 
lisqualification,  and  ineligibiUty  of  Mr.  Harris  to  be 
sleeted  and  returned  to  serve  in  parliament  at  the  said 
last-mentioned  election,  and  to  sit  and  vote  as  member 
for  the  said  borough,  and  that  all  votes  given  in  his  favour 
U  the  said  last-mentioned  election  would,  on  account  of 
luch  his  incapacity,  be  of  no  effect,  but  entirely  lost  and 
iirowD  away,  was  likewise  given  before,  at,  and  during  the 
said  election  by  the  posting  and  distribution  of  printed 
jlacards  and  notices,  signed  by  certain  electors  of  the  said 
tiorough ;  and  that  after  the  delivery  of  the  precept  for 
lolding  the  said  last-mentioned  election,  and  before,  at,  and 
luring  the  poll,  notice  of  the  said  incapacity,  disqualifica- 
tion, and  ineligibility  of  Mr.  Harris  to  be  elected  and  re- 
;umed  to  serve  in  parliament  at  the  said  election,  and 
bhat  all  votes  given  in  favour  of  Mr,  Harris  at  the  said 
election  would,  on  account  of  his  ineligibility,  be  of  no 
effect,  but  entirely  lost  and  thrown  away,  was,  by  or  on 
behalf  of  certain  electors  of  the  said  borough,  given  per- 
sonally to  the  electors  of  the  said  borough,  both  before  and 
It  the  time  of  their  voting  at  the  said  last-mentioned  elec- 
ion  in  favour  of  Mr.  Harris : 

**  That  the  petitioner  humbly  submits  that  the  votes  of 
ill  persons  who  voted  for  Mr,  Harris,  having  notice  of  his 
Bcapacity  and  disqualification  to  be  elected  as  aforesaid, 
irere  lost,  thrown  away,  bad,  and  illegal,  and  ought  not  to 
lave  been  received,  and  should  now  be  struck  from  the 
poll ;  that  the  number  of  persons  (if  any)  who  voted  for 
&Ir.  Harris  at  the  said  last-mentioned  election,  to  whom 
the  incapacity  and  disqualification  of  Mr.  Harris  were  un- 
known at  the  time  of  their  so  voting  as  aforesaid,  is  much 
less  than  the  number  of  good  and  valid  voters  whose  votes 
irere  given  at  such  election  for  the  petitioner ;  and  that  the 
petitioner  ought,  by  reason  of  the  premises,  to  have  been 

qq2 
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1842.     returned  as  duly  elected  at  such  election  to  serve  in  the 
present  parliament  for  the  said  borough." 

The  petition  then  contained  allegations  of  treating  and 
bribery  by  Mr.  Harris,  and  prayed,  *'  That  the  House 
would  take  the  premises  into  their  consideration,  and  de- 
clare that  Mr.  Harris  was  not  duly  elected  at  the  said  last 
election  for  the  said  borough,  and  ought  not  to  have  been 
returned  thereat,  but  that  the  petitioner  was  duly  elected 
and  ought  to  have  been  returned,  and  that  the  House 
would  direct  the  return  to  be  amended  accordingly,  by  the 
substitution  therein  of  the  petitioner's  name,  in  lieu  of  the 
name  of  Mr.  Harris,  or  declare  the  said  last  election  for 
the  said  borough  to  have  been  wholly  null  and  void,  and 
give  to  the  petitioner  such  further  and  other  relief,  &c." 

Jtt/y  21         After  the  poll  was  proved,  in  support  of  the  petition, 

ond  22*  •        ^  ^  ^        . 

Where  an     ^^^  resolutions  of  the  former  Committee  were  put  in  en- 

eleedonwas  dence.    It  was  also  shown  that  the  protest  set  forth  in  the 

avoided  on  '^ 

petitioD,       petition  was  given  to  the  returning  officer  on  the  hustings 

Committee    ^^  the  nomination,  and  that  he  read  it  to  the  electors,  in  the 

thaithe^       presence  and  hearing  of  the  candidates ;  that  copies  of  the 

•ittingmem-  protest   were  posted  at  the   polling?  booths   before  and 

hisagento     dunng  the  polling;    and  that  several  electors,  amongst 

WbenTat     ^^0"^  was  Thomas  Leech,  were  served  with  copies  of  the 

buVtrf**"*  protest,  before  the  polling  began. 

evidence  Leech  voted  for  Mr.  Harris,  and  it  was  proposed  by 

to  show  that  the  petitioner's  counsel  to  strike  his  name  off  the  poll,  on 

waa  com-'^    the  ground  that  the  vote  was  void,  having  been  given  to 

mitted  with   Mr.  Harris,  who  was  disqualified  to  be  elected  a  member 
the  know.  ^ 

ledge  and     for  the  borough  of  Newcastle-under-Lyme  on  the  present 

consent  of      „«^«^^.. 

the  sitting     vacancy. 

w^bSd  ***      ^^'  ^•'*'*^  *"^^  ***'•  Serjeant  Wrangham^  for  the  peti- 

ineiiffible  at  tioner,  contended,  that,  where  an  election  is  avoided  upon 

the  election, 

which  took  place  in  consequence  of  such  avoidance. 

Notice  of^his  inelijpibility  having  been  given,  previously  to  the  poll,  to  the  electors  wk 
voted  for  him,  their  votes  were  thrown  away,  and  the  other  candidate  declared  duly  eleclii 
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petition  for  bribery ,  and  the  sitting  member  declared  184S. 
guilty  of  bribery,  he  is  incapable  of  being  returned  at  any  j^  in^ii^- 
election  that  takes  place  in  consequence  of  such  avoid-  bilitjrof  Mr, 
ance  (1).  The  report  of  a  Committee,  avoiding  an  elec- 
tion on  the  ground  of  bribery,  may  expressly  implicate 
the  sitting  member  as  a  party  concerned  in  the  bribery, 
and  in  such  case  the  report  of  itself  is  sufficient  evidence  to 
show  his  inabiUty  to  retain  his  seat  if  re-elected.  Even  if 
the  report  only  avoids  the  election  in  general  terms,  and 
does  not  expressly  implicate  the  sitting  member,  it  may 
still  be  shown  by  other  evidence  that  he  was  so  connected 
with  the  bribery,  as  to  render  him  ineligible  to  be  returned 
on  the  consequent  vacancy.  The  present  case  is  of  the 
former  description ;  for,  by  the  report  of  the  first  Com- 
mittee, Mr.  Harris  is  expressly  declared  to  be  guilty  of 
bribery  by  his  agents.  The  question  is,  whether  that 
report  does  not  render  Mr,  Harris  ineligible  to  sit  on  the 
present  return. 

There  is  a  fallacy  in  the  expression,  that  a  member 
reported  guilty  of  bribery  at  the  first  election  cannot  be 
returned  at  the  second  election.  In  point  of  fact,  there 
are  two  forms  of  an  election  gone  through,  when  an  elec- 
tion is  set  aside  for  l)ribery,  and  another  election  follows. 
But,  in  point  of  law,  there  is  but  one  election ;  the  whole 
proceeding  constitutes  only  a  single  election.  There  are 
two  polls ;  but  the  return  on  the  first  being  void  on  ac- 
count of  the  incapacity  of  the  returned  member  to  sit,  in 
consequence  of  his  bribery,  there  must  be  a  second  poll 
in  order  that  a  valid  return  may  be  made.  Mr.  Rogers 
adopts  the  ordinary  language,  and  speaks  of  two  elections, 
but  improperly;  for,  until  the  exigency  of  the  writ  is 
satisfied  by  a  valid  return,  it  is  clear  there  is  no  election. 
Mr.  Harris  having  been  found  guilty  of  bribery  by  his 
agents,  by  a  competent  tribunal,  and  declared  not  to  be 
elected,  was  thereby  declared  incapable  of  being  returned 

(1)  Rog.  £1.  75. 
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184£.  at  the  election  to  which  that  decision  related.  But  if 
Mr.  Harris  was  disqualified  to  be  returned  at  that  elec- 
tion^  and  the  two  elections  in  fact  amount  but  to  one 
election,  he  cannot  sit  on  the  present  return. 

It  will  not  be  disputed,  that  a  sitting  member,  who  was 
personally  cognizant  of  the  bribery  which  occasioned  the 
avoidance  of  his  election,  is  disqualified  to  be  retarned 
at  the  ensuing  election.  If  he  were  elipble,  he  might  tit 
on  the  subsequent  election  by  means  of  the  bribery  com- 
mitted at  the  former,  and  the  proceedings  of  the  Connnittee 
which  avoided  the  election  would  be  simply  useless.  Bvt 
it  is  intimated,  that  the  argument  on  the  other  side  will  be, 
that  the  resolutions  of  the  first  Committee  did  not,  in  point 
of  law,  incapacitate  Mr.  Harris  from  sitting  at  a  new  elec- 
tion. Those  resolutions  were  founded  on  the  stat.  4 &£ 
Vict.  c.  67  ;  and  it  will  probably  be  contended,  that  the 
consequences  to  the  sitting  member  of  bribery  by  an  agent 
have  been  altered  by  that  statute.  That  statute,  howeferi 
was  not  passed  in  order  to  relax  the  penalties  attached  to 
bribery,  but  to  facilitate  the  proo/*  of  bribery.  That  wis 
its  sole  purpose ;  which  could  not  be  promoted  by  relieyiog 
the  member  from  any  of  the  penal  consequences  of  bribery. 
The  object  of  requiring  the  Committee  to  report  specitOy 
whether  the  bribery  was  committed  with  the  ''  knowledge 
and  consent"  of  the  sitting  member,  was,  that  when  such 
was  the  fact,  he  might  be  proceeded  against  criminally, 
as  well  as  the  voters  themselves.  That  is  the  reasonabk 
meaning  of  this  provision  of  the  statute,  and  it  is  in  unison 
with  the  preamble.  It  cannot  be  contended  on  the  other 
side,  except  by  distorting  the  meaning  of  that  statute, 
that  a  member  cannot  be  unseated  by  the  bribery  of  his 
agents,  or  that  the  bribery,  to  disqualify,  must  be  per- 
sonal. In  the  older  cases,  the  resolutions  always  were, 
that  A.  B.  was  guilty  of  bribery,  not  discriminating  wb^ 
ther  by  himself,  or  by  his  agents.  Before  the  new  statute, 
it  was  the  universal  practice  for  members  unseated  on  the 
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ground  of  bribery  not  to  stand  again.  In  the  Cambridge  1842. 
case,  1840,  one  of  the  last  before  the  new  act,  when  Mr. 
Manners  Sutton  was  unseated  on  that  ground,  the  resolu- 
tion was  first  drawn  up,  that  the  agents  of  Mr.  Sutton  were 
guilty  of  the  bribery ;  but  afterwards,  in  order  to  meet 
the  usual  practice,  and  to  prevent  any  question  arising 
as  to  his  incapacity  to  be  re-elected,  it  was  altered,  so  as 
to  make  it  appear  on  the  face  of  it,  that  ^'  Mr.  Sutton 
was,  by  his  agents,  guilty  of  bribery'*  ( 1 ).  Since  the  statute, 
after  the  resolutions  of  the  Ipstrich  (2)  and  Southampton  (3) 
Committees,  the  members  who  were  unseated  for  bribery 
by  their  agents  did  not  attempt  to  stand  at  the  subse- 
quent election. 

A  member  ejected  from  his  seat  on  the  ground  of  bribe- 
ry is  incapacitated  by  common  law,  and  also  by  statute, 
from  being  re-elected.  But  he  could  only  be  incapaci- 
tated at  common  law,  on  the  principle  that  the  two  elec- 
tions are  in  fact  one.  No  other  reason  can  be  imagined. 
And  it  is  only  by  the  statute  of  7  Will.  3,  c.  4,  that  the 
report  against  a  sitting  member  of  bribery  committed  at 
his  election,  disqualifies  him  from  sitting  in  parliament  on 
his  first  return.  That  statute  is  inaccurately  called  the 
Treating  Act ;  its  provisions  are  also  aimed  against  bribe- 
ry. The  language  of  that  act  is,  that  no  person  shall, 
by  himself,  or  by  any  other  ways  or  means  on  his  behalf, 
or  at  his  charge,  give  any  money,  &c.  to  any  voter  in  order 
to  be  elected.  The  second  section  then  enacts  that  any 
person  so  doing,  shall  be  disabled  to  sit  in  parliament  on 
such  election.  The  act  recognizes  no  difference  between 
bribery  by  the  member  himself  or  by  his  agent;  in  what- 
ever way  the  bribery  takes  place,  if  on  behalf  of  the 
sitting  member,  it  renders  him  incapable  of  sitting  on  his 
election.  The  proceedings  under  this  act  have  always 
gone  on  the  supposition  that  in  law  the  two  elections  are 

(1)  See  prioted  Minutes,  p.  zii.  (2)  Ante,  260.  (3)  AnU,  401. 
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1842.  one,  and  that  as  he  is  disabled  by  the  words  uf  the  act 
"  from  sitting  on  the  first  election,  he  is  also  disabled  from 
sitting  on  the  second  by  the  legal  construction  of  the  act. 
The  Stat.  2  G^o.  2,  c.  24,  s.  7,  inflicts  heavy  penalties 
and  perpetual  disfranchisement  on  any  person,  a  candi- 
date or  another,  'Mawfully  convicted"  of  bribery;  yet 
that  statute  makes  no  difference  between  the  bribery  by 
the  candidate,  or  by  his  agent,  as  to  the  consequences. 
For  it  expressly  mentions  bribery  by  any  person,  "by 
himself,  or  any  person  employed  by  him.*' 
2.  Notice  to  But  in  order  to  strike  the  present  vote  from  the  poU,  it 
Mr.  Har-  taust  be  shown  that  the  voter  had  notice  of  Mr.  Harris's 
wifty  *'"  incapacity.  I.  The  resolutions  of  the  previous  Commit- 
tee, which  at  law  disqualified  Mr.  Harris,  were  notice  to  all 
the  world  of  that  disqualification.  2.  In  addition  to  this, 
there  was  the  protest  delivered  to  the  returning  officer,  the 
placards  posted  about  the  borough,  and  the  notice  served 
upon  the  voter  himself.  The  principle  of  law  is,  that  a 
vote  given  for  a  candidate,  after  notice  of  his  ineligibility, 
is  the  same  as  if  such  vote  had  not  been  given  at  alUl); 
Rex  V,  Hatvkins  (2) ;  Claridge  v.  Evelyn  (3).  And  there 
is  no  difference  between  the  principles  of  the  common 
law  and  parliamentary  law  on  this  point.  The  doctrine 
has  been  uniformly  adhered  to  by  Committees,  from  the 
Fife  case  {4f)  down  to  the  Wakefield  case  (5)  in  the  pre- 
sent session. 

Mr.  Cole  for  the  sitting  member. — It  is  argued  on  the 
other  side,  that  the  determination  of  the  former  Com- 
mittee concludes  the  matter  in  this  way:  Because  the 
former  election  and  this  election  form,  in  point  of  law,  but 
one  election,  and  therefore,  if  the  sitting  member  being 
disqualified,  as  by  that  determination  he  was  declared  lo 

(1)  Kog.  El. 224.  (2)  10  Ea8l.211.  (3)  5  W,  a  Ald.Sl. 

(4)  1  Lud.  455  ;  and  sec  other  cases,  Rog.  El.  225,  226. 
(5>  Ante,  270. 
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be  disqualified^  to  sit  on  thai  election,  he  is  equally,  and  184^. 
on  the  same  ground,  disqualified  to  sit  on  this  election. 
The  two  elections,  however,  were  so  far  different  and 
distinct  elections,  that,  in  the  latter  of  them,  every  essen- 
tial step  of  the  proceedings  was  repeated  anew :  there 
was  a  new  writ,  a  new  nomination,  a  new  polling,  a  new 
indenture  of  return,  and  there  might  have  been  entirely 
different  candidates.  Indeed  the  petitioner  himself,  in  his 
notice  of  Mr.  Harris's  disqualification  (1),  describes  them 
as  the  ''  last  election,"  and  the  *'  present  election,''  that 
is  to  say,  as  two  different  elections.  Similar  language 
with  respect  to  them  is  used  in  the  form  of  notice  of  a 
candidate's  disqualification,  given  by  Mr.  Rogers  (2), 
And  the  writ  that  issues  on  these  occasions  (3)  is  in  the 
same  form  as  the  usual  writ  for  a  new  election,  when 
the  vacancy  has  occurred  by  the  death  of  a  former  mem- 
ber, or  any  other  cause. 

The  former  Committee,  after  declaring  that  Mr.  Harris 
was  not  duly  elected,  and  that  the  election  was  void, 
further  reported  to  the  House  that  Mr.  Harris  was,  by 
his  agents,  guilty  of  bribery  at  the  election ;  that  certain 
persons,  named,  were  proved  to  have  been  bribed,  and  that 
such  bribes  were  given  them  to  vote  for  Mr.  Harris ;  but 
''  that  no  evidence  was  given  to  show  that  these  acts  of 
bribery  were  committed  with  the  knowledge  and  consent 
of  Mr.  Harris." 

This  finding  of  the  Committee  is  in  the  form  directed 
by  the  statute  4  &  5  Vict.  c.  57.  It  is  the  only  manner 
in  which,  agreeably  to  that  statute,  the  Committee  could 
find  the  sitting  member,  as  far  as  he  was  personally  con- 
cerned, not  guilty  of  the  acts  of  bribery  proved  before 
them.  If  it  had  appeared  in  evidence  that  he  was  per- 
sonally guilty  of  those  acts  of  bribery,  they  were  bound 

(1)  See  petitioD,  anU,  S69.  (2)  On  Elections,  App.  No.  4. 

(3)  See  2  Peck.  254. 
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184A.  to  report  that  such  was  the  case.  This  resolution^  there- 
fore,  amounts  to  the  most  conclusive  and  solemn  adjudi- 
cation,  that  the  sitting  member  was  personally  innoceiit 
of  the  acts  of  bribery.  Yet,  in  the  face  of  that  resdntion, 
it  is  now  proposed  to  treat  him  as  if  he  had  himself  been 
implicated  in  the  guilt  of  those  acts  of  corruption ;  at  any 
rate,  to  visit  him  with  the  penal  consequences  of  guilt; 
because,  being  under  the  necessity  of  resorting  to  the 
assistance  of  agents  in  managing  the  election,  he  had  the 
misfortune  to  employ  an  agent  who  adopted  corrupt  sod 
illegal  means  wholly  unauthoriased  by  the  sitting  member. 
It  is  not  intended  to  call  in  question  the  propriety  of 
the  decision  of  the  former  Committee,  or  to  deny  thit 
an  election  may  be  avoided  on  account  of  bribery,  though 
committed  by  an  agent  without  the  authority,  knowledge, 
or  consent  of  the  sitting  member.  But  the  case  assumes 
a  different  aspect  when  the  object  in  view,  as  on  the 
present  occasion,  is  to  fix  upon  the  sitting  member  a  pro- 
spective disqualification,  and  affect  him  with  penal  con- 
sequences quite  independent  of  the  avoidance  of  the 
election.  Such  a  proceeding  is  one  of  a  penal  nature. 
And  in  this  view  the  decision  of  the  former  Committee, 
declaring  the  party  to  have  been  guilty  of  bribery,  ope- 
rates, it  is  said(l),  as  an  attainder.  The  same  consider- 
ations, therefore,  have  place  as  in  an  action  for  penalties 
or  a  criminal  proceeding.  And  the  rule  of  law  becoooes 
applicable,  according  to  which  a  principal  or  master  is  not 
liable  for  the  criminal  acts  of  liis  agent  or  servant,  com- 
mitted without  his  privity  or  procurement ;  M^Manus  v. 
Crickeli  (2) ;  Lyons  v.  Martin  (8).  The  case  will  then  be 
governed  by  the  same  principles  as  an  action  for  the 
penalties  of  bribery  under  the  slat.  S  Geo.  %  c.  24.  A 
man  may  be  liable  under  that  statute  for  an  act  of  bribery 

(I)  Rog.  El.  76.  (2)  1  EMt,  106. 

(3)  8  Ad.  &  £1.  612 ;  S.  C.  3  Nev.  &  Per.  609. 
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xnmitted  by  the  band  of  another,  if  he  procure  that  1840. 
tber  to  commit  it,  or  have  a  guilty  Imowledge  of  ita  com- 
iiision ;  Webb  ▼•  Smith {\).  But  he  will  not  be  so  liable 
*  it  be  done  without  his  knowledge  and  consent,  though 
one  by  an  agent  to  whom  he  has  delegated  a  general 
uthority  for  the  management  of  the  lawful  business  of 
le  election;  Felian  v.  EasiAope{2). 
On  similar  principles  we  contend  tliat,  in  order  to 
'oriL  the  prospective  disqualification  of  the  candidatCi  the 
ribery  must  either  be  committed  by  the  candidate  himself 
r  by  an  agent  authorised  by  him  for  that  purpose.  And 
lis  is  consistent  with  the  proposition  stated  by  Mr.  Rogers 
1  the  passage  cited  on  the  other  side  (8),  as  well  as  with 
lie  eases  which  he  refers  to  in  support  of  that  proposition. 
fr.  Rogers  says :  **  If  an  election  be  avoided  upon  peti- 
ioD,  and  the  sitting  member  be  declared  by  the  Committee 
>  have  been  guilty  of  bribery  or  treating  at  such  election, 
e  is  incapable  of  being  returned  at  any  election  that  takes 
•lace  in  consequence  of  such  avoidance."  And  although 
1  the  second  class  of  cases  which  he  subsequently  refers 
)  (4),  the  proposition  is  extended  to  bribery  by  agenti, 
et,  upon  a  carefiil  examination  of  those  cases,  it  will  be 
land  that  in  all  of  them  the  bribery  was  committed  by 
le  sitting  member  himself,  or  by  an  agent  for  thai  pur* 
09e.  In  the  Hindon  case  (5),  the  bribery  at  the  first 
lection  was  brought  home  to  the  sitting  member  per- 
3nally :  for  a  criminal  information  was  filed  against  him 
y  order  of  the  House,  on  which  he  was  convicted.  In 
le  Kirkcudbright  case  (6),  the  Committee  on  the  first  elec- 
on  expressly  resolved  that  Mr.  Gordon,  the  petitioner, 
ad  been  guilty  of  bribery;  and  being  returned  at  the 
>Uowing  election,  he  was  held  to  be  disqualified.     In  the 

(1)  4  Bing.  N.  C.  373;  S.  C.  6  Scott,  147.  (2)  Rog.  £1.  d6a 

(S)  lUf .  £1.  76.  (4)  Page  76. 

(5)  Cliff.  184,  cited.  (6)  1  Lud.72,  nott. 
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1848.  Second  Canterbury  case(\\  it  appears  that  the  £EM:t,  both 
of  bribery  and  treating  at  the  former  election,  had  been 
brought  home  to  the  candidates  themselves  (2).  In  the 
Honiton  case{3\  the  petition  on  the  first  election  contained 
charges  of  bribery  against  Mr.  M'Leod,  the  sitting  mem- 
ber,  and  nothing  else,  and  the  Committee  unseated  bim; 
and  being  an  unsuccessful  candidate  at  the  new  election, 
and  having  petitioned  against  the  return,  he  was  held 
ineligible  to  fill  the  vacancy,  and  therefore  incapable  of 
proceeding  on  his  petition  in  the  character  of  a  candidate. 
In  the  Second  Souihwark  case(Af\  the  Committee  on  the  first 
election  had  reported  to  the  House,  in  express  terms  (S), 
that  Mr.  Thellusson  had  acted  in  violation  of  the  sutute 
of  the  7th  Will.  8,  c.  4:  he  was  consequently  held  to  be 
incapacitated  at  the  new  election.  In  the  Second  NorwiA 
case  (6),  the  first  election  had  been  avoided  on  the  ground 
of  treating,  which,  as  we  shall  see,  by  the  very  terms  of  the 
statute  7  Will,  3,  c.  3,  must  be  proved  to  have  been  done 
with  the  knowledge  and  consent  of  the  sitting  member  him- 
self. In  the  Camelford  case  (7),  the  sitting  member  himself 
was  declared  by  the  resolution  of  the  Committee  to  have 
acted  in  violation  of  the  provisions  of  49  Geo.  3,  c.  118. 
A  construction  agreeable  to  these  principles  has  also  been 
put  upon  the  statutes,  the  object  of  which  has  been  to 
impose  specific  penalties  on  the  commission  of  bribery  and 
treating.  Under  the  stat.  7  Will.  3,  c.  4,  which  prohibits 
certain  specified  acts  of  corruption  done  by  the  candidate 
himself,  "  or  by  any  other  ways  or  means  in  his  behalf,  or 
at  his  charge,'*  it  has  been  held  that  these  words  compre- 
hend only  acts  done  at  the  desire  or  with  the  knowledge 
of  the  party  (8).     To  support  an  action  for  |)enalties  for 

(1)  Cliff.  357.  (2)  See  page  355.  (3)  3  Lud.  162,  note. 

(4)  Cliff.  131.  (6)  Ibid.  80.  (6)  3  Lud.  60a 

(7)  C.  &  D.  239. 

(8)  Hughei  V.  MarshaU,  2  C.  &  J.  1 18 ;  S.  C.  2  Tyr.  134  ;  and  see  Rog- 
£1. 265, 
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bribery  within  the  2  Geo.  2,  c.  24,  it  must  be  proved  to  IM2. 
bave  been  done  with  the  knowledge  and  authority  of  the 
principal  (1).  And  under  the  i9  Geo.  3,  c.  118^  it  is  pro- 
dded by  the  express  words  of  the  act,  that,  in  order  to 
disqualify  the  candidate,  he  must  either  give  or  promise 
the  bribe  himself,  or  "  know  of  and  consent  to  such  gifts 
and  promises.'*  Again,  the  recent  statute  of  the  4  &  5 
Vict.  c.  57,  requires  that  the  Committee  should  report 
"whether  or  not  it  shall  have  been  proved  that  such 
bribery  was  committed  with  the  knowledge  and  consent  of 
the  sitting  member."  It  has  sometimes  been  argued  that 
these  provisions  render  it  necessary,  that  even  with  a 
riew  to  the  avoidance  of  the  seat  in  the  first  instance,  for 
bribery  by  an  agent,  something  more  ^should  be  shown 
than  a  general  agency  for  the  purposes  of  the  election. 
But  whether  or  not  that  argument  be  tenable,  and  taking 
these  words  of  the  statute  to  have  reference,  not  to  the 
avoidance  of  the  seat,  but  to  some  ulterior  consequences 
to  the  candidate,  it  is  clear  that  those  consequences,  what- 
ever they  may  be,  cannot  ensue,  unless  the  bribery  was 
committed  with  his  knowledge  and  consent.  And  a  similar 
regard  to  justice  would  seem  to  require,  that  in  a  pro- 
ceeding of  the  present  kind  some  difference  should  be 
made  between  the  cases  where  the  bribery  was  committed 
by  the  candidate  himself,  or  by  another  with  his  know- 
ledge and  authority,  and  where  it  was  committed  by  an 
agent  without  the  knowledge  and  consent  of  the  candi- 
date. ''  On  such  an  issue,"  it  is  observed  by  Mr.  Rogers, 
"it  becomes  of  the  very  essence  of  the  inquiry  to  show  that 
he  was  cognisant  of  the  corruption ;  for  the  object  being 
to  fix  on  him  a  personal  incapacity,  strict  proof  may  well 
l)e  demanded  to  show  that  he  was  implicated  in  the  trans- 
ictions  complained  of' (2). 

(1)  F^n  V.  Eaft^pe,  Rog.  £1. 260.  (2)  Rog.  El.  262,  note. 
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184S.  Mr.  Serjt.  Wrangham,  in  reply. — The  argument  on  the 
other  side  proceeds  upon  a  mistaken  view  of  the  nature  of 
the  present  proceeding.  It  is  said,  that  this  is  to  be  con- 
sidered either  as  a  criminal  proceeding,  in  which  case  the 
sitting  member  cannot  be  held  liable  for  acts  done  witboat 
his  knowledge  or  consent;  or,  that  it  resembles  a  penal 
action,  and  therefore  the  principal  is  not  to  be  affected 
with  penalties  in  respect  of  the  wrongful  acts  wilfully  com- 
mitted by  his  agent,  without  authority^  or  beyond  the 
scope  of  his  authority.  This,  however,  is  not  a  proceed- 
ing  of  either  of  those  kinds,  but  a  proceeding  under  the 
statute  of  the  7  Will.  3,  and  the  common  law,  for  the 
purpose  of  securing  the  freedom  of  election  by  the  pre- 
vention of  bribery.  By  the  provisions  of  the  statute  and 
the  common  law,  the  incapacity  to  sit  ensues  as  the  con- 
sequence of  bribery  committed  at  an  election,  either  bj 
the  candidate  himself  or  his  agent ;  and  that  incapacity 
extends  to  any  future  election  for  the  purpose  of  filling 
that  vacancy ;  or,  in  the  language  of  the  statute  itself,  the 
party  is  disquaUfied  to  sit  ''  upon  such  election  ;'*  which 
words,  it  was  sufficiently  explained  in  our  former  argu- 
ment, embrace  not  only  the  election  that  is  in  the  first 
instance  avoided  on  account  of  the  acts  of  bribery,  but 
also  any  other  election  consequent  upon  such  avoidance. 
This  disqualification  is  not  directed  against  the  sitting 
member  in  the  way  of  punishment  or  penalty  ;  the  con- 
sequences to  him  are  merely  incidental  and  collateral: 
the  object  in  view  is  to  prevent  the  influence  which  the 
bribes  given  at  the  first  election  would  otherwise  hsTe 
upon  the  choice  of  the  electors  at  the  second  election,  and 
to  prevent  the  candidate  from  reaping  the  benefit  of  the 
acts  of  corruption  committed  by  him  on  the  former  occa- 
sion. If  punishment  had  been  intended,  the  legislature 
would  not  have  imposed  a  mere  special  disqualification  o( 
this  kind  for  the  particular  parliament  or  the  particular 
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>lace,  but  proceeding  in  the  usual  manner  when  penalties  184S. 
ire  dealt  with^  would  have  inflicted  a  general  and  un- 
united disqualification.  According  to  this  view,  the  prin- 
ciple of  the  disqualification  is  the  same  with  regard  to  the 
econd  as  with  regard  to  the  first  election.  It  is  the  same 
rbeiher  the  bribery  was  committed  by  the  sitting  member 
iimself  or  by  his  agent,  and  whether  with  or  without  his 
mowledge  and  authority.  The  authorities  therefore  that 
lave  been  cited,  relative  to  the  liability  of  masters  and 
principals  for  the  criminal  acts  of  their  servants  and 
igentSy  have  no  application  to  the  present  case.  Neither 
lave  the  cases,  Felion  v.  Easihope{l),  and  Webb  v. 
9miih  (2),  which  arose  on  actions  for  penalties  under  the 
statute  9  Geo.  S,  c.  S4.  That  statute  contains  no  pro* 
rinon  affecting  the  seat  of  a  member,  nor  has  any  bearing 
jpon  a  parliamentary  proceeding  like  the  present;  its 
lole  object  being  to  inflict,  together  with  municipal  dis- 
Iranchisement,  certain  penalties  to  be  recovered  in  a  Court 
>f  law.  It  is  unnecessary  to  combat  the  distinction  en- 
leavoured  to  be  deduced  from  the  parUamentary  cases, 
between  bribery  by  the  candidate  personally,  and  bribery 
)y  hb  agent ;  for  if  the  principle  of  the  law  be  that  which 
we  contend  it  is,  that  distinction  is  wholly  immaterial  with 
"eference  to  the  present  question.  It  is  sufficient  to  call 
ipon  the  other  side  for  the  production  of  a  single  case,  in 
irhich  a  candidate,  returned  at  the  first  election,  and  on 
the  avoidance  of  that  election  re-elected  at  the  second 
election,  has  on  a  petition  been  held  to  be  duty  elected, 
irhere  the  Committee  on  the  first  election  had  reported 
lim  to  have  been  guilty  of  bribery  by  his  agents. 
The  Committee,  after  deliberation,  resolved, 
**  That  John  Quincey  Harris,  Esq.,  having  been  de- 
clared by  a  Committee  of  the  House  of  Commons  to  have 
)een  guilty  of  bribery  by  his  agents  at  the  previous  elec- 

(1)  Rog.  El.  260.  (2)  4  Bing.  N.  C.  373 ;  S.  C.  6  Scolt,  147. 
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1842.  tion  for  the  borough  of  Newcastle-under-Lyme,  and  that 
election  having  been  avoided «  was  incapable  of  being 
elected  at  the  election  which  took  place  in  consequence  of 
such  avoidance." 

The  vote  of  Thomas  Leech,  and  those  of  other  voters 
for  the  sitting  member  having  been  struck  off  the  poll,  so 
as  to  place  the  petitioner  in  a  majority,  the  Committee 
came  to  the  following  resolutions,  which  were  reported  to 
the  House : 

**  That  John  Quincey  Harris,  Esq.,  was  not  duly 
elected  a  burgess  to  serve  in  this  present  parliament  for 
the  borough  of  Newcastle*under-Lyme, 

*'  That  John  Campbell  Colquhoun,  Esq.,  was  duly 
elected,  and  ought  to  have  been  returned  a  burgess  to 
serve  in  this  present  parliament  for  the  borough  of  Neir- 
castle-under-Lyme." 


(    586    ) 


CASE  XXI. 

SECOND  IPSWICH.  i84g. 


The  Committee  was  appointed  on  the  ^tb  of  July> 
842,  and  consisted  of  the  following  gentlemen : 

^atrick  Maxwell  Stewart,  Esq.,  M.  P.  for  Renfrewshire. — (Chairman.) 
Edward  Protheroe,  Esq.,  M.  P.  for  Halifax. 
Hon.  Hugh  Arbutlinott,  M.  P.  for  Kincardineshire. 
Thomas  Wyse,  Esq.,  M.  P.  for  Waterford. 
Anthony  Lefroy,  Esq.,  M.  P.  for  Longford  County. 
William  Williams,  Esq.,  M.  P.  for  Coventry. 
Henry  Stuart,  Esq.,  M.  P.  for  Bedford. 
Pcfi/ionerj— Electors. 
Sitting  Memben — Earl  of  Desart  and  Thomas  Gladstone,  Esq. 
Counsel/or  the  Petitioners— Mr.  C.  Phillips,  Mr.  Kinglake,  and 
Mr.  D.  Power. 
Agents — Messrs.  Parkes  and  Preston. 
^ctaiselfor  the  Sitting  Members — Mr.  Austin,  Q.  C.  and  Hon.  J.  Talbot. 
J  gents — Messrs.  Swaine,  Stevens,  Hunt  &  Co. 


The  petition,  after  stating  that  Thomas  Gisborne  the 
rounger^  Esquire,  George  Moffat,  Esquire,  the  Right 
ion.  John  Otway  O'Connor  Cuffe,  Earl  of  Desart,  John 
Nicholson,  Esquire,  and  Thomas  Gladstone,  Esquire,  were 
andidates  at  the  election,  and  that  Lord  Desart  and  Mr. 
jrladstone  were  returned,  contained  charges  against  the 
itting  members  of  bribery  and  treating,  by  themselves 
nd  their  agents,  and  prayed  that  their  election  and  return 
night  be  declared  null  and  void. 

VOL.  I. — B.  A«  E.  c.  ?i  R 
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1842.  The  election  was  held  in  consequence  of  the  former 
election  being  declared  void  (1). 

The  writ  was  tested  on  the  26th  of  May,  1842. 

The  nomination  of  the  candidates  took  place  on  Tburs- 
day,  the  2d  of  June,  and  the  polling  on  the  following  day. 

Fenons  iiot      At  the  commencement  of  the  proceedings,  when  the 

TC^S^ted  to  i^**"^s  of  the  agents  on  each  side  were  handed  in,  Mr. 

nmamia     Ktnglake  proposed,  in  addition  to  the  persons  profes* 

agenu,        sionally  engaged  on  the  part  of  the  petitioners,  to  give  in 

mix  be  *^  ^^^  names  of  two  persons,  not  professional,  whose  local 

called  as      knowledge  rendered  their  presence  in  the  room  ofim- 

witnesses 

(2).  portance  in  conducting  the  case. 

This  was  objected  to  by  Mr.  Talbot^  who  urged  that) 
except  by  consent,  the  names  should  be  confined  to  those 
of  professional  persons. 

The  Committee,  after  deliberation,  resolved,  ''That 
two  persons,  not  being  professional  persons,  be  admitted 
on  each  side  in  the  capacity  of  agents"  (S). 

The  principal  arguments  in  this  case,  involving  the  dis- 
cussion of  general  principles,  and  not  confined  to  mere  com- 
ments on  the  evidence,  related,  1st,  to  the  legality  of  the 
payments  proved  to  have  been  made  to  voters  for  their  tra- 
velling expenses  and  loss  of  time ;  and  2ndly,  to  the  ques- 
tion whether  the  persons  by  whom  it  appeared  that  the 
acts  of  bribery  and  treating  were  committed,  were  in  such 
sort  the  agents  of  the  sitting  members  as  to  render  the 
sitting  members  answerable  for  those  acts. 

( i)  See  ante,  260.  (2)  See  Reading  case,  anU,  413. 

(3)  Geueral  Arbuthnott  having  moved,  "  that  ooe  person  only,  not  beiop 
professional  person,  be  admitted  on  each  side  in  the  capacity  of  agent,"  Mf* 
Williams  proposed  as  an  amendment,  **  that  tvH)  such  peisons  be  admitted:' 
the  Committee  divided ;  for  the  amendment,  four,  Mr.  Williams,  Mr.  Pro* 
theroe,  Mr.  Wyse,  Mr.  P.  M.  Stewart :  against  the  amendment,  three,  Mr.  H. 
Staart,  General  Arbuthnott,  Mr.  Lefroy. 
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The  particulars  of  the  following  cases  of  alleged  bribery     184S. 
ider  colour  of  payments  for  travelling  expenses  and  loss  Bribery  by 
'  time,  were  stated  in  evidence  before  the  Committee.  pay«e°** 

'  to  voters  for 

1  all  of  them  the  vote  was  given  for  the  sitting  members,  their  travel- 
'he  conservative  party,  which  supported  the  sitting  mem-  penses  and 
ers,  are  distinguished  at  Ipswich  by  the  name  of  '^  The 
Uues  ;**  the  liberal  party,  which  supported  Messrs.  Gis- 
ome  and  Mofiat,  by  that  of ''  The  Yellows:' 


loss  of  time* 


Edward  Franki. — He  was  living  at  Leavington,  about 
iz  miles  and  a  half  from  Ipswich.  On  the  morning  of 
Friday,  the  day  of  polling,  he  went  to  Ipswich,  and  polled 
vithin  a  quarter  of  an  hour  after  he  arrived  there.  After 
be  had  voted  he  went  to  the  King's  Arms,  where  he  re- 
ceived a  3s.  ticket,  he  did  not  recollect  from  whom,  and  had 
meat  and  drink  for  it.  The  next  day  he  received  lOs.  from 
Mr.  Steward  at  Deck's  room  (I)  to  carry  him  home.  Mr. 
Bristo  also  was  in  Deck's  room  at  the  time.  The  voter  slept 
It  Ipswich  on  the  Friday  night,  and  returned  to  Leaving- 
^n  on  the  Saturday  night.  He  walked  home.  He  had 
lot  been  personally  canvassed  for  his  vote,  but  had  received 
^  circular  from  the  sitting  members  asking  for  his  vote. 

William  Franks,  the  son  of  Edward  Franks. — He  was 
master  cordwainer,  and  lived  at  Leavington.  He  went 
^  Ipswich  on  the  Friday  afternoon,  and  returned  home 
1  the  Sunday.  After  he  had  voted  he  went  to  the 
Ing's  Arms  and  had  a  3s.  ticket,  and  refreshment  to 
at  amount  for  it.  Before  he  voted,  he  knew  that  others 
lo  had  voted  had  had  tickets  given  them.  The  next 
y  he  went  to  Deck*s  room,  having  been  told  that 
)ming  by  other  voters  that  the  out-voters  were  to  be 
id  for  loss  of  time.  At  Deck's  he  received  10s.  Mr. 
isto  and  Mr.  Steward  were  there,  but  he  could  not 
i^ollect  who  paid  him  the  money.  Nothing  was  then 
(l)See|>ai«,601. 
RK2 
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1840.  said  about  his  vote.  He  had  not  been  asked  for  his  vote 
by  either  party,  and  went  to  Ipswich  in  order  to  vote  for 
the  sitting  members. 

Richard  Bishop. — He  was  captain  of  "  The  Success," 
a  coasting  vessel  trading  between  Ipswich  and  Newcastle, 
of  which  Robert  Page  was  the  owner.  On  the  Monday 
before  the  election  the  vessel  was  cleared  out  to  go  down 
the  river  and  sail  with  the  first  fair  wind.  On  that  day 
Mr.  Arthur  Bott  Cook  called  upon  Page  to  solicit  his 
vote  for  the  sitting  members.  Page  said  that  he  should 
not  vote.  Cook  then  asked  him  which  way  Bishop  was 
going  to  vote.  Page  answered,  he  did  not  know,  adding, 
*^  the  fact  is,  he  is  going  away."  Cook  said,  **  But  will 
not  he  serve  us  ?"  Page  replied,  '*  I  do  not  know ;  if  he 
stops  to  serve  you,  he  must  be  paid.^  Cook  then  asked 
Page,  '*  what  he  supposed  was  the  value  of  the  voyage f 
Page  said  he  supposed  from  seven  to  eight  pounds. 
Upon  which  Cook  said,  "  I  have  no  authority  to  give  him 
that ;  but  if  you  think  it  is  not  more  than  a  reasonable 
demand,  you  can  give  it  to  him,  and  I  will  pay  you." 
Soon  afterwards  Page  communicated  this  proposal  to 
Bishop,  who  consented  to  stop,  but  observed  that  seven 
pounds  was  not  enough.  The  vessel  was  insured  for  the 
voyage  in  the  name  of  Bishop  as  her  captain.  Page 
therefore  was  unwilling  to  run  the  risk  of  sending  her 
without  Bishop  on  board,  and  the  vessel  was  consequendy 
detained  till  after  the  election ;  and  it  was  agreed  between 
Page  and  Bishop,  that  Page  should  have  two  pounds  of 
the  sum  that  Bishop  was  to  receive,  as  a  compensation  for 
the  delay  and  the  board  of  the  crew  in  the  meantime.  In 
the  early  part  of  the  week  Bishop  took  the  vessel  down 
the  river,  where  she  lay  ready  to  sail,  and  on  the  Friday 
he  voted  at  the  election,  and  on  the  Saturday  he  sailed 
in  the  vessel,  which  performed  her  voyage  according  to 
the  terms  of  her  charterparty. 


SECOND  IPSWICH.  589 

Bishop's  wife  (Bishop  himself  being  absent  on  a  voyage)  I84S. 
was  examined  as  a  witness  before  the  Committee.  She 
stated  that  a  few  days  before  the  election  a  canvassing 
party,  consisting  of  Bristo,  Cook,  and  several  others, 
called  at  her  house  when  her  husband  was  out,  being 
gone  to  take  the  vessel  down  the  river.  They  came  to 
solicit  his  vote,  and  told  her  ''  they  had  seen  Page,  and 
made  an  arrangement  with  him  for  7/.  respecting  her  hus- 
band's vote.'*  Mrs.  Bishop  said  to  them,  she  thought 
that  was  not  sufficient,  and  that  they  ought  to  give  him 
another  pound  as  an  allowance  for  his  board  during  the 
week  he  would  be  detained  at  home.  Upon  that,  one  of 
the  party,  she  could  not  say  who,  agreed  that  it  should  be 
SL  She  stated  that  her  husband  got  about  7/.  a  voyage, 
one  voyage  with  another,  and  that  a  voyage  on  the  average 
took  about  a  month.  About  a  week  after  the  election  she 
■poke  to  Bristo,  to  know  when  the  money  was  to  be  paid. 
He  told  her  that  there  was  no  fear  but  that  that  would  be 
all  settled  and  right.  And  about  a  fortnight  after.  Page 
went  to  Cook,  who  gave  him  eight  pounds,  two  of  which 
Page  kept  himself,  and  six  he  gave  to  Mrs.  Bishop. 
This  payment  to  Page  was  included  in  the  account  of 
the  expenses  of  the  election  sent  by  Mr.  Steward  to  Mr. 
Hiuit(l). 

George  $cruttonwsLB  steward  on  board  one  of  the  steam 
packets  plying  between  Ipswich  and  London.  His  wages 
irere  fourteen  shillings  a  week,  besides  his  board,  which 
bie  bad  on  board  the  vessel,  and  his  perquisites,  which  in 
the  summer  season  amounted  on  the  average  to  5^.  or  6^. 
a  voyage  each  way.  In  consequence  of  staying  to  vote,  he 
was  obliged  to  pay  a  person  4fS.  to  supply  his  place  on 
board  the  packet  for  one  voyage,  and  also  had  to  board 
himself  at  home>  and  his  substitute  received  the  perquisites. 
After  he  had  voted,  he  saw  Mr.  A.  B.  Cook,  who  asked 
(1)  Seepoft,604« 
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1842      whether  he  had  polled.    Scrutton  answered  that  he  had, 

—  and  then  asked  Cook  whether  he  could  get  his  expenses. 

Cook  said,  anything  that  was  fair  and  reasonable  he  could 
have.  Scrutton  proposed  1/.  as  a  fair  compensation  for 
what  he  had  lost,  and  Cook  paid  him  that  sum.  At  the 
kst  preceding  election,  the  first  at  which  Scrutton  had 
been  qualified  to  vote,  he  had  also  voted  for  the  candidate 
of  the  Blue  party. 

William  Blythe,  a  shipwright,  living  at  Ipswich,  but  at 
the  time  of  the  election  lodging  at  Harwich,  (twelve  miles 
firom  Ipswich),  where  he  was  at  work.  His  wages  were 
4*.  6rf.  a  day.  He  came  up  firom  Harwich  by  the  steamer 
on  the  Friday  morning,  and  arrived  in  Ipswich  about  eleven 
o'clock,  and  polled  about  half  past  eleven.  He  stayed  at 
Ipswich  till  the  Monday,  when  he  returned  to  Harvridi 
by  the  steamer:  the  fare  was  6d.  each  way.  On  the 
Saturday  he  heard  that  the  out-voters  would  be  paid  their 
expenses  at  Deck's  room,  and  in  consequence  went  there, 
and  was  paid  thirty  shillings  by  Mr.  Steward ;  Mr.  Bristo 
was  also  in  the  room  at  the  time.  He  represented  to  these 
gentlemen  that  that  sum  would  not  cover  his  expenses 
and  loss  of  wages,  but  they  declined  to  give  him  more. 
He  had  expected  to  be  paid  his  expenses,  because  he  had 
a  general  notion,  that  being  away  from  home  he  was  by 
law  entitled  to  be  paid  his  actual  expenses.  But  he  did 
not  hear  that  the  out-voters  would  be  paid  till  the  Saturday 
morning  after  the  election.  He  had  not  been  canvassed 
by  the  sitting  members,  or  on  their  behalf,  except  by  a 
circular  which  was  sent  him.  He  was  solicited  by  the 
master  for  whom  he  worked,  to  vote  for  Messrs.  Gisbome 
and  Moffat,  but  declined  to  do  so. 

Joseph  B,  Warren,  living  at  Ipswich,  but  working  at 
Wood  bridge,  (eight  miles  from  Ipswich),  at  the  time  of  4c 
election,  for  wages  of  4^.  6d.  a  day,  was  also  paid  SOs.  at 
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Deck's  room  on  the  Saturday  for  travelling  expenses  and     184S. 
loss  of  time,  without  having  had  any  promise  of  such  pay- 
menty  previous  to  voting. 

Emanuel  Baxter,  living  at  Ipswich,  was  at  work  at 
Woodbridge  at  the  time  of  the  election.  His  wages  were 
U  a  week.  Before  the  election  he  was  told  by  Mr.  Bondi 
a  Blue  partisan,  that  his  legal  expenses  would  be  paid. 
On  the  day  afiier  the  election  he  received  1/.  for  his  ex- 
penses from  another  out-voter,  who  said  he  had  got  the 
money  from  Deck's. 

Robert  J.  Taylor,  employed  as  the  porter  of  the  Orion 
steamer  at  wages  of  I6s,  a  week,  received  6^.  at  Deck's 
room  on  the  Saturday  after  the  election,  as  having  lost 
Us  day's  wages  on  the  Friday,  and  having  been  employed 
on  the  Thursday  night  to  look  after  voters  for  the  Blue 
party. 

In  addition  to  these  cases,  which  were  proved  by  evi- 
dence adduced  on  the  part  of  the  petitioners,  it  appeared 
from  the  cross-examination  of  Mr.  Steward,  who  was  called 
sa  a  witness  on  the  part  of  the  sitting  members,  that  the 
fi)nowing  payments  to  persons  who  voted  for  the  sitting 
Hembers  were  made  or  allowed  by  him,  and  charged  in 
)i8  account  of  the  expenses  of  the  election : — 4/.  to  John 
"hekle,  the  master  of  a  dredging  vessel,  who  was  pre- 
ented  from  making  his  usual  voyage  during  the  election 
reek. — 3/.  to  WiUiam  Fuller,  a  confectioner  living  at 
pawicfa,  for  his  travelling  expenses  from  Havering,  near 
lomford,  where  he  was  at  the  time  of  the  election. — 4/.  to 

Ringham,  who  came  from  Petworth  in  Sussex.     Mr. 

(toward  wrote  to  Fuller  and  Ringham,  offering  to  pay 
heir  expenses  if  they  would  come. — 4/.  to  William  Brown, 
ind  9i.  to  W.  G.  Cole,  for  their  expenses  in  coming  from 
Liondon  and  back.    Their  fare  from  London  to  Ipswich^ 
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184^.  lOs.  by  the  steamboat  in  the  case  of  Brown,  and  14#.  by 
the  coach  in  the  case  of  Cole,  was  also  paid  for  them,  before 
they  started,  by  Mr.  Jackaman,  who  was  employed  by  Mr. 
Steward  to  send  down  voters  from  London. 

The  following  is  the  substance  of  the  arguments  on  each 
side,  relative  to  the  question,  whether  the  payments  to 
these  voters  amounted  in  law  to  acts  of  bribery. 

Mr.  Kiriglake. — Payments  to  voters  for  their  travelling 
expenses  and  loss  of  time,  may,  according  to  the  circum- 
stances, be  either  acts  of  bribery  at  common  law,  and 
under  the  stat.  2  Geo.  2,  c.  24,  or  offences  against  the 
statute  of  the  7  Will.  3,  c.  4.  If  they  appear  to  be  made 
with  a  corrupt  intention,  for  the  purpose  of  influencing  the 
vote,  so  that  the  nominal  object  is  a  mere  colour  and  pre- 
text, and  they  are  in  fact  the  consideration  given  for  the 
vote,  they  will  amount  to  bribery  at  common  law,  and 
under  the  statute  of  Geo.  2.  And  if  they  are  larger  than 
necessary,  exceeding  the  actual  expenses  and  loss  incurred, 
or  if  they  are  distributed  to  the  voters  in  equal  sums  with- 
out any  distinction,  these  circumstances  of  themselves, 
without  proof  of  any  express  promise  or  understanding! 
will  afford  evidence  of  the  corrupt  intention  and  the 
colourable  character  of  the  payments.  And  if  there  be 
an  expectation  on  the  part  of  the  voter,  though  derived 
only  from  a  general  understanding  prevailing  in  the  place, 
that  such  payments  will  be  made  to  the  voters  for  a  parti- 
cular candidate,  the  vote  will  be  considered  to  have  been 
given  under  the  corrupting  influence  of  that  expectation (1)« 

Even  if  there  be  no  such  corrupt  intention  on  the  one 
hand,  or  expectation  on  the  other,  and  the  payments  do 
not  exceed  the  bounds  of  a  reasonable  compensation,  pro- 
portioned in  each  case  to  the  actual  expense  incurred; 
yet,  if  they  take  place  after  the  teste  of  the  writ,  they  wiD 
nevertheless  be  offences  against  the  provisions  of  the  sta- 

(I)  Ipnoich  case,  1  Lud.  21 ;  Oxford  cau,  P.  &  K.  58. 
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iute  of  7  Will.  8,  c.  4.  For,  according  to  the  generally  184^. 
received  construction  of  that  statute  (1),  its  object  is  to 
render  illegal,  in  all  cases  and  without  exception,  the 
giying  of  "  money,  meat,  drink,  &c."  to  an  elector  by  a 
candidate  during  the  period  of  time  specified  ;  to  prohibit, 
therefore,  such  expenses  altogether,  without  reference  to 
the  intention  of  the  parties,  whether  pure  or  corrupt,  or 
to  the  amount  and  character  of  the  payments,  whether 
reasonable  and  bon^  fide,  or  exorbitant  and  colourable ; 
or  to  the  circumstance  of  the  voter  being  resident  or  not 
at  the  place  where  the  election  is  held.  This  was  the  con- 
stniction  of  that  statute  adopted  in  Ribbanss.  CrickeU{2), 
where  it  was  decided  that  no  exception  was  to  be  allowed 
under  the  statute  for  voters  not  resident ;  the  legislature 
having  drawn  a  strict  line,  which  was  not  to  be  departed 
from,  that  after  the  teste  of  the  writ,  no  meat  or  drink 
ahall  be  given  to  any  of  the  voters  by  the  candidate.  It 
was  also  held  in  that  case,  that  the  words,  '*  in  order  to 
be  elected,"  did  not  apply  to  the  former  part  of  the  first 
clause  of  the  statute  of  Will.  3  (3) ;  thus  rendering  the 
illegality  of  the  acts  prohibited  entirely  independent  of  any 
irrupt  intention  on  the  part  either  of  the  candidate  or 
he  elector. 
In  the  Herefordshire  case  {4),  the  offence  charged  against 
be  sitting  member  was  that  of  treating,  in  violation  of  the 
tat.  7  Will.  3,  c.  4.  It  was  not  proved,  or  indeed  pre- 
;nded,  that  the  entertainment  given  to  the  voters  was  at 
1  excessive  or  extravagant.  But  the  election  was  avoided 
ntirely  on  the  ground  of  treating.  So  likewise  in  the 
Durham  case{5\  it  was  submitted  as  a  question  to  the 
ommittee,  **  whether  a  bon'A  fide  allowance  for  travelling 
Kpenses,  subsistence,  and  loss  of  time,  is  legal  V    In 

(1)  See  Rog.  El.  263.  (2)  1  Bos.  &  Pul.  266. 

(3)  Sed  Tid.  Hughts  v.  Manhall,  2  C.  &  J.  120,  per  Bayley,  B. 

(4)  1  Peck.  184.  (5)  2  Peck.  176. 
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1842.  that  view  of  the  case,  it  was  necessarily  admitted  on  one 
side,  and  assumed  on  the  other,  that  the  payments  for 
those  purposes,  imputed  to  the  sitting  member,  were  reason- 
able and  bon&  fide,  and  not  corrupt  or  colourable ;  and  the 
Committee  determined  that  the  election  was  vmd.  In  the 
Berwick  case  ( 1 ),  allowances  to  out-voters,  under  the  name 
of  subsistence  money,  were  held  to  be  within  the  statute 
of  Will.  3,  though  they  do  not  appear  to  have  exceeded 
the  wages  the  voters  would  have  earned  during  their  ab- 
sence. In  the  Worcester  case  (S),  the  counsel  for  the 
sitting  member  had  contended,  that  when  voters  came 
from  a  distance,  to  serve  the  interest  of  a  candidate,  it  is 
not  bribery  to  pay  them  a  reasonable  compensation  for 
their  loss  of  time.  The  Committee,  by  suffering  the  sittiif 
members  to  retain  their  seats,  were  supposed  to  have  de- 
cided accordingly.  A  bill  was  in  consequence  brought  m 
by  Lord  Mahon,  declaring  pajqnents  to  electors  for  loss  of 
time  and  travelling  expenses  to  be  illegal.  This  bill  wsb 
opposed  in  the  House  of  Lords  by  Lord  Mansfield,  as 
being  unnecessary,  such  payments  being  already  prohi- 
bited by  the  law.  In  his  speech  on  that  occasion,  alluding 
to  the  supposed  decision  in  the  Worcester  case^  he  ob- 
served, "  he  had  heard  of  a  Committee  of  the  House  of 
Commons  that  had  allowed  conduct  of  this  sort  to  pass 
uncensured  ;  but  that,  if  any  such  decision  had  been  made, 
it  was  clearly  illegal."  A  similar  opinion,  that  the  payment 
even  of  the  voter's  actual  expenses  is  contrary  to  law,  ap- 
pears to  have  been  expressed  by  Mr.  Baron  Alderson  in 
the  case  of  Bayntun  v.  Cattle  (3),  where,  after  observing, 
that  in  the  case  before  him,  **  the  sums  paid  to  the  voters 
under  pretence  of  paying  their  expenses,  in  fact  bore  no 
sort  of  proportion  to  their  actual  expenses,"  he  proceeds  to 
say, "  If,  indeed,  the  voters  had  only  been  paid  their  actual 

(1)  1  Peck.  401.         (2)  3  DongK  257.         (3)  1  Moo.  &  Rob.  S65. 
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expenses,  a  difFerence  of  opinion  has  existed  as  to  the  1842. 
egality  of  such  payments :  some  Committees  of  the  House 
)f  Commons  having  held  that  such  payments  are  legal ; 
)ther8  (and  probably  their's  is  the  more  correct  opinion), 
that  such  payments  are  not  legal ;  for  it  is  obvious,  that 
mch  a  mode  of  proceeding,  if  allowed,  would  lead  to  great 
dmses."  It  would,  indeed,  be  subversive  of  the  freedom 
)f  election :  "  for  he  could  not  be  said  to  chuse  freely, 
^ose  choice  was  determined  by  the  very  means  by  which 
le  was  enabled  to  signify  it ;  namely,  the  payment  of  the 
ixpenses  of  a  long  journey,  by  a  particular  candidate"  (1). 
^ni  on  that  principle,  by  a  resolution  of  the  House  in 
I8S0(S),  all  payments  to  indemnify  out-voters  for  loss  of 
Sme  are  declared  generally  and  absolutely  illegal.  It  was 
m&i  a  view  to  the  suppression  of  these  forms  of  corruption 
9iat  the  condition  of  residence  was  annexed  to  the  elective 
Gnmchise  by  the  Heform  Act.  And  accordingly  we  have 
die  opinion  of  Mr.  Harrison,  given  before  a  Committee  of 
lie  House  of  Commons  in  1834  (3),  that  since  the  Reform 
(id  at  least  (whatever  might  have  been  the  previous  law 
OQ  the  subject),  the  payment  by  a  candidate  of  the  ex- 
pense of  carrying  voters  to  the  place  of  election,  and  sub- 
nbtiog  them  while  absent  from  their  homes,  can  no  longer 
be  justified  as  legal :  inasmuch  as  the  provisions  of  the  act 
br  making  residence  within  a  short  distance  a  necessary 
part  of  the  qualification  in  towns,  and  appointing  polling 
>iace8  in  counties  in  the  vicinity  of  the  qualifying  pro- 
perty, may  be  considered  to  amount  impliedly  to  a  parlia- 
lentary  declaration  of  the  illegality  of  the  practice:  at 
iiy  rate,  they  render  it  in  most  cases  impossible  that 
bere  should  be  a  bon&  fide  pajonent  of  such  expenses. 

Mr.  Austin  and  Mr.  Talbot  for  the  sitting  members : — 
Lccording  to  the  definition  of  bribery  propounded  by 

(1)  1  Peck.  404.  (2)  Rog.  £1. 256.  (3)  K.  &  O.  249,  note. 


596  ELECTION  CASES. 

1842.  Lord  Glenbervie(I),  the  essential  character  of  that  of- 
fence consists  in  a  *'  corrupt  contract"  with  an  elector  for 
the  purpose  of  procuring  his  vote.  There  must  be  either 
a  corrupt  gift,  or  a  corrupt  promise,  made  to  the  voter 
and  accepted  by  him,  before  he  gives  his  vote.  This  is 
agreeable  to  the  words  of  the  Bribery  Act,  2  Geo.  S,  c.24, 
s.  7,  under  which  a  candidate,  or  other  person,  is  said  to 
be  guilty  of  bribing,  "  if  by  himself,  or  any  person  em- 
ployed by  him,  he  doth  or  shall,  by  any  gift  or  reward) 
or  by  any  promise,  agreement,  or  security  for  any  gift  or 
reward,  corrupt  or  procure  any  person  to  give  his  TOte, 
or  to  forbear  to  give  his  vote."  In  the  present  case, there- 
fore, in  order  to  show  that  these  payments  for  travelling 
expenses,  &c.  amounted  to  bribery,  it  must  be  proved 
that  they  were  not  paid  bona  fide  for  the  purpose  of  com- 
pensation, for  which  they  were  professedly  paid,  but  that 
they  were  paid,  or  promised,  for  the  purpose  of  influencing 
the  vote.  And  as  it  appears  that,  in  every  instance,  they 
were  not  paid  till  after  the  election,  it  must  also  be  shown 
that  there  was  a  previous  promise  of  such  payment,  ex- 
press or  implied,  before  the  vote  was  given.  Thus,  it  his 
been  more  than  once  determined  (2),  that  the  payment  of 
money  to  voters  after  the  election,  even  without  any  prfr 
text  of  compensation  for  travelling  expenses  or  the  like, 
will  not  affect  the  validity  of  the  election,  if  there  were  no 
promise  of  the  payment  previous  to  the  election.  Nor 
would  such  a  payment  vitiate  the  particular  vote  (3).  In 
Lord  Huniingtower  v.  Gardiner  (4),  where  a  voter  re- 

(1)  "  Wherever  a  person  is  bound  by  law  to  act  without  any  view  to  his 
own  private  emolument,  and  another,  by  a  corrupt  contract,  engages  sodi 
person,  on  condition  of  the  payment  or  promise  of  money,  or  other  iocratire 
consideration,  to  act  in  a  manner  which  he  shall  prescribe,  both  parties  arc,  b}' 
such  contract,  guilty  of  bribery."  2  Dougl.  400. 

(2)  Sudbury,  2  Dougl.  137  ;   Cirencetter,  2  Peck.  466. 

(3)  Thomas  Clarke's  case,  Worcester,  K.  &  O.  248. 

(4)  I  B.  &  C.  297. 
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seived  money  after  an  election,  for  having  voted  for  a     1842. 
particnlar  candidate,  but  no  agreement  for  any  such  pay- 
ment was  made  before  the  election,  it  was  held  that  this 
iras  not  an  offence  within  the  stat.  2  Geo.  2,  c.  24.    And 
m  the  same  principle,  when  the  bill  for  the  disfran- 
chisement of  the  borough  of  Stafford  was  discussed  in 
the  House  of  Lords,  it  was  considered  by  noble  lords 
learned  in  the  law,  that  the  evidence  adduced  in  support 
of  the  billy  of  payments  to  voters  after  the  election,  but 
not  in  consequence  of  any  previous  promise,  did  not  esta- 
blish a  case  of  corruption  sufficient  to  justify  the  measure. 
The  fact  of  the  exorbitant  or  disproportionate  amount 
of  the  payments  for  travelling  expenses,  &c.  would  un- 
doubtedly aflfbrd   a  strong  presumption  of  the  corrupt 
nature  of  the  transaction.     But  even  in  such  a  case,  it 
must  be  shown,  that  at  the  time  the  party  gave  his  vote, 
ibere  was  a  corrupt  contract  operating  on  his  will ;  that 
ke  expected,  upon  a  promise  that  could  raise  a  reason- 
able expectation,  that  he  should  be  paid.     And  in  those 
cues  where  the  sum  paid  to  the  voter  is  no  more  than  a 
6ir  compensation  for  the  expense  or  loss  he  has  incurred, 
bat  is  not  paid,  as  in  the  present  case,  till  after  the  elec- 
tion, the  evidence  of  a  corrupt  intent  cannot  be  supplied 
by  resorting,  as  in  the  argument  on  the  other  side,  to  the 
statute  of  Will.  3 :  for,  to  constitute  an  offence  against  the 
{Provisions  of  that  statute,   the  money  must  have  been 
given,  or  at  any  rate  promised,  previously  to  or  during  the 
election  (1).     And  on  any  construction  of  the  clause,  whe- 
Iber  that  adopted  in  Ribbam  v.  Crickett  (2)  be  the  true 
interpretation  or  not,  the  promise  at  least  must  have  been 
made  ''  in  order  to  be  elected." 

The  authorities  cited  on  the  other  side  to  show  the 
illegality  of  the  payment  of  even  the  actual  expenses  of 
the  voter,  will  scarcely  bear  out  the  position  they  are 
(1)  \  Peck.  408.  (2)  I  B.  fie  P.  266. 
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184S.  brought  to  support.  The  Herefordshire  case  (1)  rdated 
altogether  to  treating  in  its  proper  sense,  to  that  "  entc^ 
tainment"  of  the  voter,  which  is  evidently  incapable  of 
the  same  exact  computation  as  travelling  expenses  and 
similar  allowances,  and  therefore  more  liable  to  abuse; 
and  which,  moreover,  forms  a  separate  part  of  the  ctue^ 
and  a  distinct  subject  of  inquiry.  In  the  Berwick  ease(ijt 
there  were  circumstances  tending  to  show  that  the  allof- 
ances  to  the  out-voters,  being  made  without  distinction  or 
inquiry,  and  for  a  longer  time  than  was  sufficient  for  the 
purpose  of  voting  at  the  election,  were  in  fact  given  as  bribes, 
under  the  colour  of  subsistence  money.  The  passage  cited 
from  the  Durham  case  (3)  relates  only  to  a  single  point 
severed  from  the  rest  of  the  case  for  the  purpose  of  then- 
port  ;  it  was  contended  on  the  part  of  the  petitioners,  ind 
evidence  adduced  to  show,  that  the  payments  to  the  non- 
residents were  exorbitant  and  unnecessary,  and  were,  in 
fact,  the  consideration  paid  to  them  for  their  votes;  and 
the  reporter  observes,  that  from  the  complex  nature  of 
the  case,  and  the  Committee  having  decided  generally 
that  the  election  was  void,  no  authority  can  be  denied 
from  their  decision,  with  respect  to  the  legality  or  ill^ 
gality  of  the  payment  of  the  expenses  of  out-voters  by  the 
candidate  for  whom  they  vote.  It  is  stated  in  the  report 
of  that  case  (4),  that  several  actions  at  law  for  bribery  had 
been  brought  in  consequence  of  that  election ;  and  Mr. 
Baron  Thompson  and  Lord  EUenborough,  the  Judges 
before  whom  they  were  tried,  had  drawn  a  distinct  Hoe 
between  bribery,  and  money  given  to  the  voters  for  the 
payment  of  their  expenses ;  such  payment  not  being  held 
to  be  within  the  Bribery  Act. 

The  resolution  of  the  House  in  1820(5)  is  expressly 
directed  against  payments  to  out- voters  **  under  eohvr  of 

(1)1  Peck.  184.  (2)  1  Peck.  401.  (3)  2  Peck.  176. 

(4)  2  Peck.  181.  (5)  Rogers  on  Elactioni,  266. 
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indemmfying  them  for  loss  of  time/'    And  the  observa-     184@. 
tions  of  Lord  Mansfield,  that  have  been  quoted,  if  con- 
lidered  with  reference  to  the  occasion  that  called  them 
forth,  will  be  fowid  to  point  at  a  similar  abuse  of  these 
pmctices,  when  resorted  to  as  a  cloak  for  bribery.    In 
the  Wareesier  e<ue^  it  appears  that  there  was  a  previous 
promise,  or  at  least  an  expectation  of  a  reward  (1).    And 
the  bUI  brought  in  by  Lord  Mahon  was  professedly  *'  to 
prevent  reward  or  entertainment  to  an  elector  under  pre- 
tence or  colour  of  loss  of  time  or  travelling  expenses." 
And  Lord  Mansfield's  opposition  to  it  was  grounded, 
amongst  other  reasons,  upon  this:   ''That  the  laws  in 
being  were  fully  adequate  to  the  punishment  of  all  colour- 
lUe  and  evasive  means  of  corruption,  under  pretence  of 
paying  electors  for  loss  of  time"  (S).    In  Bayntun  v.  Cat- 
^fe(S),  Alderson,  B.,  admits  that  a  difference  of  opinion 
has  existed  as  to  the  payment  of  the  voters'  actual  ex- 
penses.   In  that  case,  the  sums  paid  bore  no  sort  of  pro- 
portion to  the  actual  expenses,  and  the  jury  found  that  the 
noney  had  been  illegally  expended,  being  in  fact  merely 
a  cover  for  a  bribe.     Opposed  to  the  obiter  dictum  of 
Alderson,  B.,  is  the  ruling  of  Tindal,  C.  J.,  in  Bremridge 
▼.  Campbell  {4t)f  which  was  an  action  by  an  agent  of  the 
candidate  to  recover  from  his  principal  various  sums  of 
Inoney  paid  to  out-voters  as  for  their  expenses ;  and  the 
learned  Judge  held,  that ''  it  was  for  the  jury  to  say,  as  to 
the  sums  paid  to  the  several  voters,  whether  they  were 
paid  really  and  bon&  fide  for  travelling  expenses,  and  tra- 
velling expenses  only,  or  were  paid  to  induce  them  to  give 
their  votes.    The  question  is,  whether  any  part  was  paid 
as  a  bonus,  over  and  above  the  actual  expenses  of  the 
party  • .  .  •  You  will  say  whether  the  money  was  honestly 
paid  merely  for  travelling  expenses ;  and,  if  you  think  it 

(1)  See  3  Dougl.  247.  (2)  1  Lnd.  68. 

(3)  1  Moo.  ac  Rob.  265.  (4)  5  Car.  &  P.  186. 
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184@.     was  not,  then  you  will  strike  off  such  sums  as  you  think 
exceeded  a  reasonable  sum  for  the  expenses." 

It  appears  from  the  evidence  of  Mr.  Harrison,  giveD 
before  the  Committee  on  Election  Expenses  in  1834, 
which  has  been  referred  to(l),  that,  previously  to  the 
Reform  Act,  payments  of  this  kind  were  generally  con- 
sidered to  be  legal,  if  not  made  a  source  of  corruption. 
And  the  inference  drawn  as  to  the  effect  of  the  Reform 
Act  in  altering  the  law  in  this  respect,  seems  to  be  hardly 
warranted  by  the  purport  of  its  provisions,  the  condition 
of  residence  being  required  only  in  order  to  entitle  the 
party  to  be  registered,  and  there  being  no  reason  why  he 
may  not  have  ceased  to  reside,  or  be  temporarily  absent 
at  the  time  of  the  election.  That  the  providing  voters 
with  the  means  of  conveyance  to  the  poll,  is  not  practi- 
cally considered  as  coming  within  the  description  of  cor* 
rupt  influence,  is  apparent  from  the  open  and  undisguised 
practices  prevailing  at  every  election.  In  the  debate  oo 
the  bill  now  pending  for  the  better  discovery  of  bribery 
at  elections,  Sir  Robert  Peel  observed  (2),  '^  I  never  yet 
passed  through  a  town  in  which  there  was  a  contested 
election  that  I  did  not  sec  a  number  of  carriages  always 
provided  at  the  expense  of  the  candidates  for  the  con- 
veyance of  their  voters.  And  if  it  be  the  case  that  electors 
will  not  take  a  sufficient  interest  in  the  exercise  of  the 
valuable  privilege  they  possess,  to  induce  them  to  cone 
to  the  poll,  unless  they  have  the  means  provided  them  of 
doing  so,  I  am  very  much  afraid  that  any  sudden  and 
violent  interference  with  the  existing  practice  in  that  re- 
spect will  very  materially  diminish  the  number  of  voterS' 
To  say,  therefore,  that  on  no  account  shall  the  expenses 
of  conveyance  or  reasonable  refreshment  be  paid  on  the 
part  of  the  candidates,  would  be,  in  my  opinion,  to  make 

(1)  K.  &  O.  249,  note. 

(2)  June  6,  1842.    Hansard's  Pari.  Deb.  vol.  Ixiii.  p.  1277. 
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:be  number  of  electors  voting  at  each  election  considerably  1 842. 
ess — thus  practically  diminishing  the  amount  of  the  elec- 
ive  franchise/*  Nor  does  it  necessarily  follow,  because  the 
>pportunity  of  exercising  the  franchise  is  afforded  at  the 
expense  of  another,  that  the  vote  is  in  consequence  cor- 
ruptly influenced.  The  witnesses  who  are  examined  before 
Election  Committees  receive  payment  of  their  expenses 
from  the  party  who  calls  them ;  but  if  the  allowance  do  not 
exceed  a  reasonable  amount,  was  it  ever  supposed  that 
their  evidence  is  influenced  by  any  improper  bias,  owing  to 
that  circumstance? 

With  reference  to  the  agency  of  the  persons  by  whom  Bribery  by 
the  acts  of  bribery  and  treating  were  alleged  to  have  been  empiwed 
committed,  the  following  facts  were  proved  in  evidence.      ^y  ****  ■*'" 

°  *^  ting  mem- 

It  did  not  appear  that  there  was  any  regular  committee  ber  in  coo- 

formed  for  conducting  the  election  of  the  sitting  members.  etecUoo. 

The  principal  place  of  resort  for  the  leading  members  of  Jhe^^tiT' 

lie  Blue  or  Conservative  party  (the  party  which  supported  thoughcom. 

he  Bittmg  members)  was  at  a  sort  of  subscription  rooms,  out  the 

:aUed  "  The  Little  Carlton."     A  room,  called  "  Deck's  t^J^Sit 

loom,"  in  the  immediate  vicinity  of  the  Corn  Hill,  where  of^^^^^t^Jng 

•^  member. 

be  hustings  and  polling-booths  were  erected,  was  also 

isedby  the  Blue  party;  in  particular,  on  the  day  of  polling, 

or  the  purpose  of  receiving  and  casting  up  the  returns  of 

he  poll ;  but  it  was  not  hired^  or  paid  for,  by  any  agent 

f  the  sitting  members.    During  the  week  previous  to  the 

lection,  Mr.  Steward  attended  daily  at  the  Little  Carlton, 

rhere  he  had  a  room  for  his  exclusive  use,  to  receive 

jid  answer  communications  relative  to  the  election  of  the 

itting  members.     He  hired  messengers  and  runners  to 

Lssbt  the  canvassing  parties ;  superintended  the  printing 

Lod   distribution   of  circulars ;    made   arrangements   for 

checking  the  poll ;  engaged  carriages  for  the  conveyance 

if  voters  to  the  poll;  employed  a  person  to  hire  a  band, 

VOL*  I.^B.  A.  E.  c.  s  s 
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1842.  and  paid  him  for  it;  paid  the  messengers,  clerks,  and 
other  persons  employed ;  paid  for  the  hustings ;  wrote  to 
out-voters,  offering  to  pay  their  expenses  of  conung  to  the 
election;  paid  out-voters  their  travelling  expenses,  and 
for  loss  of  time ;  canvassed  voters  on  behalf  of  the  sitting 
members ;  but  did  not  accompany  either  of  the  sitting 
members  on  their  canvass ;  nor  had  anything  to  do  with 
keeping  the  account  of  the  canvass,  which  was  kept 
entirely  by  Mr.  Hunt. 

Mr.  Bristo  and  Mr.  A.  B.  Cook  (active  members  of  the 
Blue  party)  canvassed  on  several  occasions  with  the  sitting 
members.  Mr.  Bristo  in  some  instances  hired  persons 
who  were  employed  as  messengers  at  the  Little  Carltoni 
and  were  paid  by  Mr.  Steward  ;  and,  together  with  two 
other  gentlemen,  he  was  deputed  by  Mr.  Steward  to 
arrange  with  the  opposite  party  respecting  the  persons  who 
should  be  considered  as  disqualified  to  vote  by  reason  of 
their  removal  from  the  premises  for  which  they  were  regis- 
tered. Mr.  Bristo  and  Mr.  Cook  in  several  instances  nego- 
tiated with  electors  for  their  compefisation  for  loss  of  time, 
and  for  their  employment  in  various  capacities  connected 
with  the  election ;  and  in  consequence  of  such  negotiations, 
payments  were  made  to  the  voters,  in  some  cases  by  Mr. 
Steward,  in  others  by  Mr.  Bristo  or  Mr.  Cook,  and  were 
afterwards  charged  by  Mr.  Steward  in  his  account  with 
Mr.  Flunt. 

Besides  the  cases  of  this  colourable  kind,  in  which  the 
payments  were  made  or  allowed  by  Mr.  Steward,  there 
were  brought  before  the  Committee  several  cases  of 
undisguised  bribery,  (amongst  others,  those  of  Doming 
and  Goodchild  mentioned  in  the  Report  of  the  Commit- 
tee (1)),  in  which  Mr.  Bristo  or  Mr.  Cook  were  con- 
cerned, but  of  which  it  did  not  appear  that  Mr.  Steward 
had  any  knowledge. 

(I)  Pait,609. 
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With  respect  to  the  charge  of  treating,  it  appeared  that  1842. 
drink  was  supplied  gratis  to  voters  for  the  sitting  members, 
at  several  public  houses  in  the  town,  on  the  nomination  day 
and  on  the  polling  day ;  that  at  one  of  the  houses,  tickets 
for  refreshment  to  the  amount  of  3$.,  \s.,  and  6rf.,  were 
giveii  to  the  voters  by  a  person  named  Howgego,  being 
orders  written  on  pieces  of  paper  and  signed  with  his 
initials ;  that  breakfasts  at  public-houses  were  given  to 
voters  on  the  morning  of  the  polling  day ;  that  most  of 
these  breakfasts  were  ordered  and  paid  for  by  individual 
partisans  of  the  Blue  party,  not  alleged  to  be  otherwise 
connected  with  the  sitting  members;  that  the  hour  of 
breakfast  was  seven  o'clock,  the  object  being  to  get  up  the 
voters  early  to  the  poll,  which  commenced  at  eight ;  that 
one  of  these  breakfasts  was  ordered  by  Mr.  Cook ;  that 
Mr.  Bristo  and  Mr.  Cook  were  at  some  of  the  houses 
while  the  breakfasting  was  going  on. 

Mr.  W,  O.  Hunt,  a  solicitor  Bl  London,  (who  was  called 
as  a  witness  on  the  part  of  the  sitting  members),  stated 
that  he  was  employed  to  manage  the  election  as  the  agent 
of  the  sitting  members.  He  received  from  them  express 
instructions  that  no  money  should  be  spent  except  for  the 
legal  purposes  of  the  election.  Immediately  on  his  arrival 
at  Ipswich,  on  the  Friday  before  the  election,  he  informed 
Mr.  Steward  of  these  instructions,  with  a  request  that  he 
would  make  it  generally  known  amongst  the  leading 
members  of  the  Blue  party,  that  these  were  the  principles 
on  which  Lord  Desart  and  Mr.  Gladstone  consented  to  be- 
come candidates.  And  Mr.  Hunt  also  made  a  similar  com- 
munication to  Mr.  Bristo,  Mr.  Cook,  and  other  partisans. 
Mr.  Hunt  took  upon  himself  the  entire  superintendence  of 
the  canvass,  and  received  the  daily  returns  at  the  White 
Horse  Inn,  (where  he  and  the  sitting  members  were 
staying),  except  on  two  occasions,  when,  to  suit  the  con- 
venience of  Mr.  Steward  and  other  persons  employed  to 

ss2 
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1842.     canvass^  he  receiyed  them  at  the  Little  Carlton.    Mr. 

Hunt  ayailed  himself  of  the  assistance  of  Mr.  Bristo  and 

Mr.  Cook  in  canvassing ;  but  gave  no  authority,  direct  or 

indirect,  either  to  Mr.  Brbto  or  to  Mr.  Cook,  to  act  for 

him  in  the  management  of  the  election.     Nor  did  he 

delegate  any  kind  of  authority,  in  the  management  of 

the  election,  to  any  one  except  to   Mr.   Steward.     Mr. 

Steward,  who  is  a  solicitor  at  Ipswich,  was  authorized  by 

Mr.  Hunt  to  make  payments  for  the  legal  and  necessary 

expenses  of  the  election,  out  of  funds  provided  by  Mr. 

Hunt  on  the  part  of  the  sitting  members.     An  account 

of  these  expenses  and  payments,  furnished  by  Mr.  Steward 

to   Mr.   Hunt,  was  produced  in   evidence ;   contaiDing, 

amongst  other  items,  the  following : 

£    I.   i 
Travelling  and  other  expenses  of  13  voters  from 

London,  Newcastle,  and  other  places  out  of 

the  county     .     .    .     ., 37    15  0 

Ditto  of  20  voters  from  Harwich,  Woodbridge, 

and  other  places  in  the  county     ....    26    14  0 

Expenses  of  detention  of  four  vessels,  including 
the  travelling  expenses  to  and  fro  of  the 
captains .     .     .     , 24    16  0 

(which  item  included  the  sum  paid  to  Page  in  respect  of 

the  detention  of  "  the  Success"  (1).  ) 

Mr.  Jackaman,  London,  his  bill  for  attendances 

and  expenses  as  to  London  and  other  voters  12    13  10 

The  sum  of  500/.  (250/.  on  the  part  of  each  candidate), 
was  transmitted  by  Mr.  Hunt  to  Mr.  Steward :  but  the 
expenses  charged  by  Mr.  Steward  did  not  quite  amount 
to  that  sum.  It  was  arranged  between  Mr.  Hunt  and 
Mr.  Steward,  that  the  travelling  expenses  of  the  voters 
might  be  paid,  as  they  were  both  under  an  impression 

(1>  Vid.  sup.  p.  688. 
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that  such  payments  were  not  illegal :  nothing  was  agreed     ]84@. 

to  he  paid  for  loss  of  time  :  no  authority  was  given  for  hreak- 

fasts  or  other  refreshments  to  voters  ;  and  when  a  breakfast 
was  proposed,  both  Mr.  Hunt,  and  the  sitting  members 
themselvesy  refused  to  sanction  it.  The  evidence  of 
Mr.  Steward,  who  was  also  examined  as  a  witness  on 
the  part  of  the  sitting  members,  was  to  the  same  effect ; 
equally  denying  any  delegation  of  authority  to  Mr.  Bristo 
and  Mr.  Cook. 

Mr.  Kinglake  contended  that  the  sitting  members  must 
be  held  responsible  for  the  acts  of  corruption  in  which 
Steward,  Bristo,  and  Cook  were  concerned.  There  was 
ui  avowed  delegation  of  authority  to  Steward  by  Mr.  Hunt 
the  authorized  agent  of  the  sitting  member.  And  the 
authority  so  delegated  was  not  confined  to  any  particular 
acts,  or  species  of  acts,  but  extended  to  all  business  con- 
nected with  the  election,  except  only  the  control  of  the 
canvass  which  Mr.  Hunt  reserved  to  himself.  For,  although 
it  was  said  that  Steward  was  deputed  merely  to  make  the 
necessary  legal  payments  out  of  the  funds  furnished  by  Mr. 
Hunt,  and  under  the  direction  of  Mr.  Hunt;  yet  it  appeared 
that  he  had  in  fact,  with  the  one  exception  mentioned,  the 
superintendence  of  all  the  most  material  arrangements 
requisite  for  carrying  on  the  election.  And  in  conducting 
the  business  of  the  election,  Bristo  and  Cook  had  partici- 
pated, if  not  by  the  express  appointment,  at  any  rate 
under  the  eyes  and  with  the  knowledge  of  Mr.  Hunt  and 
Steward ;  and  in  several  instances  the  acts  of  Bristo  and 
Cook  in  negotiating  with  voters  had  been  adopted  and 
recognized  by  Steward  in  the  payments  which  he  had 
made  in  pursuance  of  such  negotiations;  and  those  pay- 
ments had  been  charged  to  Mr.  Hunt  on  the  part  of  the 
sitting  members,  and  recognized,  at  any  rate  not  disallowedi 
by  him. 

The  sitting  members  having  made  use  of  the  assistance 
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184S.  of  firisto  and  Cook  in  canvassing,  and  bringing  up  voters 
to  the  poll ;  these  same  persons  having  not  only  attended 
the  sitting  members  in  their  canvass,  (which  of  itself 
perhaps  might  not  be  sufficient,)  but  having  also,  with  the 
knowledge  and  sanction  of  the  avowed  agents  of  the  sitting 
members,  been  intrusted,  to  a  considerable  extent,  with 
the  disposal  of  the  appointments,  and  the  distribution  of 
the  funds  for  the  purposes  of  the  election ;  their  agency  is 
certainly  as  well  established  as  that  of  A.  B.  Cook  and 
Dasent  in  a  former  Ipswich  ca«^(l),  and  within  the 
rule  there  propounded  in  the  argument  for  the  ped* 
tioners(0),  which  we  submit  is  the  true  and  sensible 
rule  respecting  agency  at  elections,  *'  that  candidatei 
shall  be  answerable  for  the  conduct  of  those  persons 
whom  they  permit  to  manage  and  conduct  an  election 
under  their  eyes  in  such  a  way  that  it  is  impossible  they 
should  be  ignorant  of  those  persons  being  concerned  in 
their  election,  and  being  the  means  of  securing  their 
return.  It  is  not  necessary  that  they  should  be  criminally 
answerable  for  the  acts  of  such  agents,  for  no  person  is 
criminally  liable  before  a  Committee,  but  they  must 
answer  for  them  to  their  constituencies  and  to  the  House 
of  Commons,  for  they  have  adopted  their  conduct  by 
accepting  the  seat  which  was  the  result  of  it,  although 
they  may  not  have  been  acquainted  with  every  minute 
particular  of  it  during  the  proceedings."  And  the  agency 
being  sufficiently  made  out  by  an  inference  of  this  kind, 
the  sitting  members  cannot  escape  from  liability  even 
for  the  illegal  acts  of  such  agents,  because  no  authority 
was  expressly  delegated  to  them,  or  because  the  authority 
was  expressly  limited  to  legal  acts,  and  the  illegal  acts 
were  done  without  the  knowledge  and  privity  of  the  sitting 
members  (3).     In  the  Hertford  case  (4),  the  election  was 

(1)  K.  6c  O.  343,  345.  (2)  Ibid.  355. 

(3)  F€lton  v.  Easthopt,  Rogerg  on  Elections,  260.    (4)  P.  &  K.  541,  W4. 
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avoided  on  the  ground  of  bribery  and  treating,  though  the     1842. 
sitting  members  had  expressly  forbidden  the  opening  of 
any  houses  after  the  teste  of  the  writ,  and  althougli  the 
agency  of  the  persons  concerned  in  the  bribery  was  dis* 
avowed  by  Mr.  Nicholson,  the  acknowledged  agent. 

Mr.  Austin  and  Mr.  Talbot  for  the  sitting  members. 

There  was  no  other  person  but  Mr.  Hunt  who  had  any 
g'entfra/ authority  from  the  sitting  members  relative  to  the 
management  of  the  election.     Steward  was  not  deputed  by 
Mr.  Hunt  to  act  generally  as  his  sub-agent,  but  was  only 
authorized  to  act  for  certain  limited  purposes  under  the 
immediate  orders  of  Mr.  Hunt.    And  the  distinct  denial  by 
Mr.  Hunt  of  the  delegation  of  any  authority  to  Bristo  and 
Cook  ought  to  countervail  any  inference  of  agency  that 
may  be  suggested  by  the  acts  or  behaviour  of  those  per- 
sona in  matters  connected  with  the  election  ;  particularly, 
BIS  the  principle  on  which  that  inference  is  attempted  to 
be  drawn  is  derived  from  authorities  that  are  inapplicable 
to  the  present  course  of  proceeding  in  the  proof  of  agency, 
being  anterior  to  the  stat.  4  &  5  Vict.  c.  SI,  which  has 
materially  altered  the  law  in  that  respect.    In  the  cases 
before  that  statute  which  have  been  cited  from  Mr.  Rogers's 
lx>ok  (1),  the  inference  of  agency  from  a  variety  of  acts, 
UDgly   insufficient  to   furnish  evidence  of  the  fact,  was 
idopted  with  a  view  to  establish  only  a  prim&  facie  case 
>f  agency,  which  was  merely  preUminary  to  the  reception  of 
ividence  of  the  acts  of  bribery,  was  admitted  for  that  pur- 
pose before  the  sitting  member  had  had  an  opportunity  of 
imng  beard,  and  washable  to  be  rebutted  by  evidence  to  be 
ifterwards  brought  on  the  other  side.   Sometimes,  indeed, 
t  happened  that  these  decisions  on  the  prima  facie  case 
became  in  fact  conclusive  determinations  on  the  point  of 
igency.     But  in  many  cases,  and  in  particular  the  Ipswich 
?ase,  which,  has  been  cited  (2),  the  decision  by  which  a 
(1)  On  Committees,  201,  202.  (2)  K.  &  O.  358. 
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1842.  prima  facie  case  of  agency  had  been  found  to  be  made 
out,  in  the  cases  of  A.  B.  Cook  and  Dasent,  was  ultimately 
reversed.  Tlie  Committee,  therefore,  not  only  rejected 
the  evidence  in  those  cases  as  insufficient  to  establish  the 
fact  of  agency,  but  also  repudiated  the  doctrine  or  defi- 
nition of  agency,  propounded  by  the  counsel  for  the  peti- 
tioners, and  quoted  on  the  present  occasion  in  the  argu- 
ment on  the  other  side.  And  the  facts  which  have  been 
proved  as  evidence  of  the  alleged  agency  of  Bristo  are  of 
a  less  cogent  character  than  those  by  which  the  agency  of 
A.  B.  Cook  and  Dasent  were  there  attempted  to  be  made 
out.  On  reference  to  the  summary  of  the  evidence  given 
in  the  report  (I),  it  will  be  observed,  that  both  Cook  and 
Dasent  were,  in  more  than  one  instance,  expressly  autho- 
rized by  Mr.  Kelly  himself  to  act  for  him.  In  the 
present  case,  no  authority  to  act  for  any  purpose  whatefer 
appears  to  have  been  given  cither  to  Bristo  or  Cook. 
There  is  nothing  to  show  that  they  stood  in  any  other 
relation  to  the  sitting  members  than  that  of  volunteer 
partisans,  whose  assistance  was  useful  in  canvassing,  by 
reason  of  their  familiarity  with  the  local  politics  of  the 
borough ;  a  kind  of  assistance  without  which  it  would  be 
impossible  to  carry  on  the  canvass  of  a  numerous  consti- 
tuency. And  since  the  statute  of  the  4  &  5  Vict,  it  is 
incumbent  on  Committees  to  require  more  stringent  proof 
than  formerly  on  the  question  of  agency,  in  order  lo  guard 
against  the  involuntary  injustice  into  which  they  might 
otherwise  be  led  by  hasty  conclusions  of  a  fact,  no  longer 
forming  the  subject  of  a  separate  preliminary  inquiryi 
but  left  to  be  inferred  from  the  aggregate  result  of  the 
various  circumstances,  amongst  them  the  acts  of  cor- 
ruption themselves,  that  have  been  detailed  in  evidence 
before  them. 

(1)  K.  &  O.  343,  345. 
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The  Committee,  after  deliberation,  came  to  the  following      184S. 
resolutions :  ^Juiy  30. 

'*  That  the  Right  Honourable  John  Otway  O'Connor 
CufFe,  Earl  of  Desart,  and  Thomas  Gladstone,  Esquire, 
were  not  duly  elected  burgesses  to  serve  in  this  present 
parliament  for  the  borough  of  Ipswich  (1). 

**  That  the  last  election  for  tlie  said  borough  is  a, void 
election. 

"  That  the  Right  Honourable  John  Otway  O'Connor 
Cuffe,  Earl  of  Desart,  and  Thomas  Gladstone,  Esquire, 
were,  through  their  agents,  guilty  of  bribery  and  treating 
at  the  last  election  for  the  borough  of  Ipswich. 

"  That  it  was  proved  before  the  Committee,  that  John 
Downing  was  bribed  by  release  from  a  joint  security  for 
25L ;  that  Henry  Greaves  was  bribed  by  30*.  under  pre- 
tence of  services  rendered  by  his  son  as  a  messenger;  that 
Amos  Goodchild  was  bribed  by  a  promise  of  51. ;  that 
Richard  Bishop,  captain  of  a  vessel,  was  bribed  by  a 
bargain  by  his  wife  for  8/.,  as  indemnity  for  loss  of  voyage, 
S/.  of  which  was  detained  by  the  owner  of  the  vessel ; 
that  Robert  Hine  was  bribed  by  3/.,  through  his  wife;  that 
John  Cockle  was  bribed  by  4/.,  under  the  pretence  of 
travelling  expenses ;  that  William  Brown  was  bribed  by 
4^.  lOi. ;  William  Cole  by  21.  14*.;  a  person  named  Fuller 
by  3/. ;  and  William  Blythe  and  others  by  30*.  each, 
under  the  pretence  of  travelling  expenses ;  that  Thomas 
Bowman  and  Robert  Naunton  were  bribed  by  30*.  each, 
under  pretence  of  playing  in  the  band. 

**  That  there  was  no  evidence  to  show  that  these  acts 
of  bribery  were  committed  with  the  knowledge  and  consent 
of  either' the  Right  Honourable  John  Otway  O'Connor 
Cuffe,  Earl  of  Desart,  or  of  Thomas  Gladstone,  Esquire. 

(I)  Upon  this  resolution  the  Committee  divided  ;  Ayes,  Mr.  Williams,  Mr. 
Protheroe,  Mr.  Wyse,  Mr.  Patrick  Stewart :  Ni*fi,  Mr.  II.  Stuart,  General 
Arbothnott,  Mr.  Lefroy. 
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184£.  **  That  the  Chairman  be  requested  to  move  that  this 
report^  together  with  the  evidence  taken  before  this  Com- 
mittee, be  printed,  and  that  the  Speaker  do  not  issue  his 
writ  for  the  return  of  two  burgesses  to  serve  in  paiiiament 
for  the  said  borough  of  Ipswich  until  the  said  evidence 
shall  have  been  printed  and  submitted  to  the  House"  (1). 

(1)  Upon  this  lesolutioQ  there  was  the  uuiie  diYuion  of  the  Committee  is 
00  the  first. 


(    611     ) 


CASE  XXII. 

CITY  OF  WATERFORD. 

The  Committee  was  appointed  on  the  3rd  of  June,  1842,     184f2. 
md  consisted  of  the  following  gentlemen : 

James  Weir  Hogg,  Esq.,  M.  P.  for  Beverley. — (Chairman.) 
Jobn  Jervis,  Esq.,  M.  P.  for  Chester. 
Henry  George  Boldero,  Esq.,  M.  P.  for  Chippcuham. 
Admiral  Deans  Dundas,  M.  P.  for  Greenwich. 
Edward  Henry  A'Court,  Esq.,  M.  P.  for  Tamworth. 
John  Henry  Vivian,  Esq.,  M.  P.  for  Swansea,  &c. 
Viscount  Somerton,  M.  P.  for  Wilton. 
^^Uioners,—! .  Sir  Henry  Winston  Barron,  Bart.,  and  Thomas  Wyse,  Esq. 
2.  Thomas  Wyse,  Esq. 
SUtiag  Members — William  Christmas,  Esq.,  and  William  Morris 

Reade,  Esq. 
Counsel  for  the  Petitioners^Mr,  Austin,  Q.  C,  and  Mr.  Hayes. 

Agent — Mr.  Baker. 

Counsel  for  the  Sitting  Members-^Mr,  Cockbum,  Q.  C,  Mr.  Serjt. 

Wrangham  and  Mr.  Alcock. 

Agent — Mr.  Newport. 


The  first  petition  (presented  on  the  27th  August,  1841,) 
as  from  Sir  Henry  Winston  Barron,  Bart,  and  Thomas 
f^yse,  Esquire,  candidates  at  the  election.  After  setting 
rth  the  dissolution  of  parliament  in  the  month  of  June, 
141,  and  the  issuing  of  the  writ,  the  petition  stated,  that 
dward  Elliott  and  Jason  Hassard,  Esquires,  sheriffs  of 
e  county  of  the  city  of  Waterford,  on  the  7  th  July,  pro- 
dded to  the  election,  when  William  Christmas,  Esquire/ 
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lS4f2.  and  the  petitioners,  were  severally  put  in  nomination  as 
candidates ;  that  on  the  next  day,  the  8th  July,  William 
Morris  Reade,  Esquire,  was  put  in  nomination  as  a  fourth 
candidate ;  that  the  sheriffs  having  proceeded  to  take  a 
poll,  the  same  was  finally  closed  on  the  twelfth  day  of  July, 
when  the  number  of  voters  stated  by  the  sheriffs  to  hafe 
voted  for  Christmas  was  286,  for  Reade  259,  for  Barron 
202,  and  for  Wyse  199;  that  William  Christmas  and 
William  Morris  Reade  were  accordingly  returned  as  mem- 
bers duly  elected  to  serve  in  parliament  for  the  county  of 
the  city  of  W^aterford. 

The  petition  then  went  on  to  state,  that  the  majority  of 
votes  so  declared  at  the  close  of  the  poll  to  be  in  favour 
of  Christmas  and  llende  was  an  apparent  and  colourable 
majority,  and  the  return  an  illegal  return ;  that  such  majority 
and  return  were  obtained  and  made  in  favour  of  Christmas 
and  Reade,  in  consequence  of  the  sheriffs  having  refused 
to  count  and  reckon  on  the  poll  for  the  petitioners,  on  the 
ground  of  certain  supposed  defects  in  their  affidavits  or 
certificates  of  registry,  the  votes  of  very  many  persons 
who  were  and  had  been  for  six  months  before  the  election 
registered  electors  of  the  county  of  the  city  of  Waterford, 
and  were  entitled  to  vote  at  the  election,  and  were  desirous 
of  voting  for  the  petitioners,  and  who  tendered  their  votes 
at  the  election  for  the  petitioners,  and  who  ought  to  have 
been  put  upon  the  poll  at  the  time  of  their  offering  to  vote 
at  the  election,  and  to  have  been  counted  and  reckoned 
on  the  poll  for  the  petitioners ;  that  divers  persons  were 
illegally  rejected  as  voters  on  the  ground  of  supposed 
defects  in  their  affidavits  or  certificates  of  registry,  although 
several  of  the  affidavits  and  certificates  had  been  there- 
tofore examined  and  signed  by  William  Henry  Hassard, 
Esquire,  as  registering  barrister,  at  the  sessions  held  for 
the  county  of  the  city  of  Waterford,  and  the  assessor  to 
the  sheriffs  at  the  election,  and  although  several  of  the 
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Tsons  whose  votes  were  so  rejected  voted  at  former  184^. 
actions  by  virtue  of  the  said  affidavits  and  certificates  of 
gistry;  and  the  votes  of  the  said  persons  ought  not  to 
ive  been  so  rejected,  and  ought  now  to  be  put  upon  the 
»U  for  the  petitioners ;  that  the  votes  of  divers  other 
arsons  who  were  registered  electors  and  entitled  to  vote 
the  election,  and  wlio  duly  tendered  their  votes  and  voted 
the  election  for  the  petitioners,  were  illegally  struck  off 
ke  poll,  and  were  not  counted  as  being  on  the  poll  by  the 
leriffs,  on  the  ground  of  supposed  defects  in  their  several 
fidavits  or  certificates  of  registry  ;  that  the  sheriffs 
{fused  to  receive  and  reckon  on  the  poll  for  the  petitioners, 
a  the  ground  of  supposed  defects  in  their  affidavits  or 
^rtificates  of  registry,  the  votes  of  the  following  amongst 
ther  persons,  each  and  every  one  of  whom  was  and  were 
t  the  time  of  the  election,  and  had  been  for  six  months 
efore  the  election,  registered  electors  of  the  county  of 
le  city  of  Waterford,  and  had  made  their  respective 
ffidavits  and  received  their  respective  certificates  of  re- 
istry,  and  each  and  every  one  of  whom  tendered  their 
otes  for  the  petitioners,  and  was  and  were  entitled  to  vote 
t  the  election  on  their  respective  certificates  or  affidavits ; 
liat  is  to  say,  \then  follow  the  names  of  373  electors]  ;  that 
bjections  to  the  votes  of  the  said  several  electors  were,  at 
lie  time  of  voting,  and  after  each  of  them  had  tendered 
deir  votes,  or  voted  fur  the  petitioners,  presented  to  the 
eputies,  in  a  printed  form,  viz.  ''That  the  affidavit  orcerti- 
icate  produced,  under  which  the  elector  claims  to  vote,  is 
lOt  framed  in,  or  according  to,  the  form  prescribed  by  the 
cbedule  annexed  to  the  act  of  the  ^  &  3  Will.  4,  c.  88, 
nd  that  in  substance  it  docs  not  describe  the  right  in 
'hich  the  said  elector  claims  to  vote,  according  to  the 
•revisions  of  the  5th  section  of  the  said  act;'*  that  the 
bjections  were  then  forwarded,  by  the  several  deputies, 
0  the  sheriffs  and  their  assessor ;  that  it  was  objected,  on 
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184£.  belulf  of  the  petitioners,  that  it  was  not  competent  for  the 
sherifi  and  tbe  assessor  to  entertain  any  question  in 
reference  to  tbe  property  by  the  occupation  of  which  the 
(ranchife  was  acquired  and  determined  upon  at  the  regis- 
try before  the  registering  barrister  pursuant  to  the  Irish 
Reform  Act,  and  that  the  said  several  persons  were 
entitled^  and  the  sherifis  were  bound  in  law  to  admit  the 
said  persons  to  rote,  upon  the  production  of  their  certifi- 
cates  or  aflMaTits ;  that  the  sherifis,  by  the  advice  of  their 
assessor,  did  nevertheless  reject  the  votes  of  ail  the  said 
several  voters  :  whereas  the  petitioners  humbly  submit  that 
the  said  several  affidavits  and  certificates  were  conclusive 
of  the  title  and  the  right  of  the  said  several  electors  to  vote 
and  be  placed  upon  the  poll  as  voters  for  the  petitioners 
at  the  election  ;  that  the  petitioners  allege  that  if  the  votes 
of  the  several  persons  so  rejected  for  the  supposed  defects 
and  informalities  aforesaid  had  been  put  upon  the  poD  as 
they  ought  in  law  to  have  been,  flie  petitioners  would 
have  had  a  large  majority  over  Christmas  and  Reade, 
and  would  and  ought  in  law  to  have  been  returned  as  the 
members  duly  elected  at  the  election ;  and  the  petitioners 
therefore  humbly  submit  that  the  return  should  be  forth- 
with amended  by  adding  the  votes  so  rejected  as  aforesaid 
to  the  poll  of  the  petitioners,  and  the  petitioners  should  be 
forthwith  declared  to  be  the  members  duly  returned  for 
the  county  of  the  city  of  Waterford. 

The  prayer  of  the  petition  was  ;  "  That  the  House  will 
take  the  premises  into  their  consideration,  and  declare  that 
Christmas  and  Reade  were  not  duly  elected  as  members 
to  serve  in  this  parliament  for  the  county  of  the  city  of 
Waterford,  and  ought  not  to  have  been  returned,  and 
that  the  petitioners  were  duly  elected  as  such  members, 
and  ought  to  have  been  returned,  and  that  the  return  may 
be  amended  by  directing  the  names  of  Christmas  and 
Reade  to  be  erased  therefrom,  and  the  names  of  the 
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petitioners  to  be  inserted  therein  in  the  place  and  stead  of     ig42, 

he  names  of  Christmas  and  Reade,  and  that  the  House 

rill  grant  to  the  petitioners  such  other  and  further  relief 
n  the  premises  as  to  the  House  may  seem  meet.'' 

The  second  petition  (presented  on  the  7th  Septemben 
1841^)  purported  to  be  from  Sir  H.  W.  Barron  and  Mr. 
Wyse,  but  was  signed  by  Mr.  Wyse  alone.  It  contained 
statements  and  allegations  similar  to  those  in  the  other 
petition,  but  in  a  more  compendious  form^  and  omitting 
the  list  of  the  names  of  the  electors,  whose  votes  were 
tendered  and  rejected  at  the  election :  and  the  prayer 
was,  *'  that  the  House  will  take  the  premises  into  consi- 
deration^  and  adjudge  and  declare  that  the  return  of  Christ- 
mas and  Reade  was  and  is  an  illegal  return,  and  ought  to  be 
amended ;  and  that  the  same  may  be  amended  accordingly 
by  adding  the  votes  of  the  persons  above  mentioned  to 
the  poll  of  the  petitioners,  and  substituting  their  names  in 
the  return  instead  of  Christmas  and  Reade ;  and  that  the 
House  will  grant  such  further  and  other  relief  in  the  pre- 
mises as  the  merits  of  the  case  may  require." 

Mr.  Austin,  in  opening  the  case  for  the  petitioners,  Jim«4. 
stated  that  the  petitions  were  to  amend  the  return  by 
which  the  present  sitting  members  were  returned  by 
the  sheriffs  of  the  county  of  the  city  of  Waterford.  The 
sheriffs,  acting  on  the  advice  of  their  assessor,  rejected  the 
votes  of  a  number  of  persons  whose  certificates  or  affi- 
davits of  registry  described  their  qualification  by  the 
words,  "  house  and  premises ;"  an  objection  to  their  votes 
having  been  taken  at  the  poll  on  that  account.  Of  the 
voters  whose  votes  were  rejected  on  this  ground,  the  num- 
ber of  those  who  tendered  their  votes  for  Sir  H.  W.  Barron, 
was  377  ;  for  Mr.  Wyse,  876  ;  and  only  42  for  the  sitting 
members ;  the  voters  for  the  petitioners  consisting  prin- 
cipally of  the  ten  pound  householders ;  while  the  strength 
of  the  sitting  members  lay  amongst  the  freemen.    It  is 
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1842      submitted  that  the  sheriffs  had  no  authority  to  reject  these 

— —  votesy  and  it  is  proposed  that  the  Committee  should  now 

do  what  the  returning  officer  ought  to  have  done,  viz.,  put 
them  on  the  poll,  and  give  the  return  to  the  petitioners; 
with  leave  for  Messrs.  Christmas  and  Reade  to  petition 
against  the  election  of  Sir  H.  W.  Barron  and  Mr. 
Wyse. 

The  pro.  In  order  to  prove  the  poll,  the  petitioners  called  Mr. 

the  clerk  of  Richard  Cooke,  the  clerk  of  the  peace  of  the  county  of  the 
if  Ui?t»»-    ^*^y  ^^  Waterford,   who  produced  the  poll-books.    He 

books  of  tn  stated   that  he  received  them  from   the  senior  sheriff, 

election  for 

acoontyof  Edward  Elliott,  Esq.  on  the  17th  July,  1841  ;  that  from 

Ireland^       ^^ot  time  they  had  remained  in  his  custody,  and  that  they 

wiihont        yrerc  in  the  same  state  as  when  he  received  them  from 

proof  of 

their  having  the  sheriff^.     Mr.  Cooke  also  produced  the  following  affi- 

fied  on  oath  davit,  which  he  received  from  Mr.  Elliott  together  with 

STmtr     the  poll-books. 

officer,  as 

Stat.  4  Geo.  ''County  of  the  City  ^     Edward  Elliott  and  Jason  Has- 

76*^1$  not^  ^f  Waterford,       \  sard,  sheriffs  of  the  county  of  the 

»ufficient  jq  ^j^^  i  cjty  gf  Waterford,  each  for  himself 

evidence  of  f       ^ 

the  authen-  only,  and  not  the  one  for  the  other  of  them,  do  swear ;  and 

snchpoIU     ffi*st,  the  said  Edward  Elliott  upon  his  oath  saith,  that  he 

^°^''         hath  delivered  to  Richard  Cooke,  Esq.,  the  clerk  of  the 

peace  of  the  county  of  the  said  city  of  Waterford,  all  the 

poll-books  of  the  late  election  for  the  said  city,  and  that 

the  said  poll-books  so  deUvered  in  to  the  said  R.  Cooke, 

are  the  original  poll-books  of  such  election  upon  which 

the  return  was  founded,  and  that  from  the  final  close  of 

the  poll  to  the  time  he  the  said  Edward  Elliott  delivered 

in  the  same,  there  has  not  been  any  obliteration,  erasure, 

addition  or  alteration  made  therein,  as  deponent  believed; 

And  the  said  Jason  Hassard  saith,  that  the  said  poll-books 

have  been  in  the  care  of  the  said  Edward  Elliott,  and  he 
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he  said  Jason  Hassard  believes  the  several  matters  above     imq 
tated  by  the  said  Edward  Elliott  to  be  true. 

Edward  Elliolt, 
iwom  before  me  at  my  office^  Jason  Hassard. 

this  17th  day  of  July,  1841, 

Simon  Netcport^  Mayor  of  Waterford." 

Mr.  Austin  then  proposed  to  put  in  the  poll-books  pro- 
luced  by  Mr.  Cooke,  as  evidence  of  the  poll  taken  at  the 
ast  election  for  the  county  of  the  city  of  Waterford. 

Mr.  Cociburn  objected  to  their  being  received,  on  the 
^ound  of  certain  defects  and  informalities  apparent  on 
be  face  of  the  affidavit  made  by  the  sheriffs,  which 
«ndered  it  invalid.  Having  proceeded  at  some  length 
rith  his  argument  in  support  of  this  objection,  he  was 
nterrupted  by  a  member  of  the  Committee,  who  suggested 
bat  it  was  not  clear  that  the  affidavit  need  be  produced 
>efore  them  at  all,  or  that  they  could  require  any  other 
evidence  of  the  authenticity  of  the  poll-books  than  the 
nroduction  of  them  by  the  clerk  of  the  peace. 

Mr.  Cockburn  therefore  proceeded  to  argue  this  ques- 
ion  in  the  first  instance. — The  enactment  respecting  the 
affidavit  to  be  made  by  the  returning  officer  of  a  county 
>f  a  city,  on  his  delivering  the  poll-books  to  the  clerk  of 
;be  peace,  is  the  76th  section  of  the  4  Geo.  4,  c.  55.  The 
tame  section  also  provides  for  the  proof  of  the  poll,  where 
;be  poll-books  shall  have  been  so  delivered  in  to  the  clerk 
>f  the  peace  with  the  required  affidavit.  The  section  is  a 
re-enactment  of  so  much  of  the  Srd  section  of  the  1  Geo. 
I,  c.  11,  as  related  to  the  custody  of  the  poll-books  and 
proof  of  the  poll  in  the  case  of  counties  of  cities  and 
sounties  of  towns.  Before  the  last  mentioned  statute, 
the  mode  of  proving  the  poll  at  an  Irish  election  was  the 
same  as  in  the  case  of  an  English  election.  The  object 
3f  the  statute  was  not  to  abolish  or  alter  this  mode  of 
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1842.     proof,  (which  is  still  open  to  the  petitioners,  should  they 
fail  in  proving  the  poll  on  the  present  occasion  in  the  mode 
,     they  propose),  but  to  aflTord  a  petitioner  a  new,  easier, 
and  more  certain  method  of  effecting  the  same  thing.    A 
petitioner  may  now,  therefore,  prove  the  poll  at  an  Irish 
election  in  any  way  that  was  open  to  him  before  the 
Stat.  1  Geo.  4,  c.  11,  or  he  may  proceed  according  to  the 
provisions  of  the  76th  section  of  the  4  Geo.  4,  c.  55. 
But  if  he  adopts  the  method  pointed  out  by  the  sta- 
tute,  as  it  is    a   benefit   conferred   upon   him  by  die 
legislature,  he  must  be  held  strictly  to  the  prescribed 
method.     The  mode  of  proof  introduced  by  the  statute  is 
doubtless  a  considerable  relaxation  of  the  common  rulet 
of  evidence,  and  it  is  imperative  on  the  Committee  to  see 
that  every  condition  imposed  upon  the  party  who  avaib 
himself  of  it  is  punctually  fulfilled.     Now  the  method 
itself  must  be  ascertained  from  reading  the  whole  sectioD 
together,  which  is  to  the  effect,  that  the  returning  officer 
shall  within  twenty  one  days  after  the  close  of  the  poll  de- 
liver the  poll-books  to  the  clerk  of  the  peace,  verifying  on 
oath  that  they  are  the  original  poll-books,  and  that  from 
the  close  of  the  poll  no  alteration  has  been  made  in  them. 
The  section  then  provides,  that  such  books  shall  be  kept 
among  the  records  of  the  county  of  the  city,  and  their 
production  by  the  clerk  of  the  peace  shall  be  deemed 
sufficient  evidence  of  their  authenticity,  unless  it  be  dis- 
proved.     The  meaning  of  this  enactment  is,  that  the 
affidavit  of  the  returning  officer  is  substituted  for  the 
evidence  formerly  required  of  the  proper  custody  of  the 
poll-books  during  the  time  they  were  in  his  possession: 
and  that  for  the  interval  between  the  delivery  of  the  poll- 
books  together  with  the  affidavit  to  the  clerk  of  the  peace, 
and  their  production  before  the  Committee,  their  authen- 
ticity is  to  be  proved  by  the  testimony  of  the  latter  officer. 
The  Committee  therefore  is  to  be  satisfied  with  the  affi- 
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davit  down  to  a  certain  point  of  timei  and  the  testimony  184S. 
3f  the  clerk  of  the  peace  is  to  supply  the  rest.  The 
object  of  the  enactment  is,  to  save  parties  the  expense 
and  trouble  of  producing  the  returning  officer,  and  other 
witnesses  necessary  to  prove  the  poll  under  the  old  sys- 
tem ;  and  this  it  effects,  by  allowing  the  production  of  an 
iffidavit,  and  the  testimony  of  a  person  who  is  a  mere  de- 
positary of  the  documents  for  a  certain  period,  to  be  re- 
ceived as  evidence  to  account  for  their  authenticity.  The 
petitioners,  therefore,  in  addition  to  the  evidence  of  Mr. 
Cooke,  the  clerk  of  the  peace,  who  can  authenticate  the 
poll-books  up  to  the  17th  July  only,  must  produce  the 
aflSdavit  made  by  the  returning  officer  according  to  the 
statute,  in  order  to  show  that,  from  the  close  of  the  poll  to 
the  17th  July,  no  alteration,  &c.  was  made  in  the  poll- 
books.  The  authentication  for  the  whole  of  the  time 
firom  the  election  to  the  present  moment  will  then  be  com- 
plete. There  can  be  no  hardship  in  this  additional  evi- 
dence, the  expense  and  trouble  of  producing  an  affidavit 
being  inconsiderable.  If  the  affidavit  is  not  produced, 
the  inference  is  irresistible  that  the  poll-books  were  not 
properly  kept  by  the  returning  officer  from  the  time  of  the 
election  till  their  delivery  to  the  clerk  of  the  peace :  and 
in  the  face  of  that  presumption,  the  Committee  cannot  be 
called  on  to  declare  that  the  poll  is  proved.  If  that  pre- 
sumption is  denied,  it  must  be  on  the  ground  that  the 
statute  dispenses  with  the  production  of  the  affidavit ; 
and  the  proposition  then  will  be,  that  the  Committee  are 
to  have  no  evidence  of  the  authenticity  of  the  poll-books, 
except  for  the  time  that  they  were  in  the  custody  of  the 
derk  of  the  peace ;  that  they  are  not  to  be  satisfied  they 
were  duly  delivered  over  to  him  by  the  returning  officer ; 
and  finally,  that  they  arc  to  be  kept  entirely  in  the  dark  as 
to  the  dealing  of  the  returning  officer  with  the  poll-books 
from  the  close  of  the  poll  till  twenty-one  days  after  that 
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1842.     ®^®"^*   when  he  delivers  them  over  to  the  clerk  of  the 

peace.    That  is  the  proposition  which  must  be  maint^ned 

on  the  other  side^  in  answer  to  the  obvious  meaning  of  the 
statute.  The  statute  provides  evidence^  unsatisfactory 
perhaps,  but  on  that  account  to  be  more  narrowly  watched, 
for  authenticating  the  poll-books  with  reference  to  the 
whole  interval  between  the  election  and  the  present  time; 
and  it  will  be  said  on  the  other  side  that  the  Committee 
are  to  have  a  part  of  that  evidence  only,  and  the  least 
important  part,  viz.,  that  of  the  mere  keeper  of  the 
record  of  the  poll  after  it  had  been  in  the  hands  of  the 
returning  officer  one-and-twenty  days,  and  of  a  functionary 
towards  whom  the  legislature  have  always  exhibited  the 
greatest  jealousy,  on  account  of  the  facilities  he  pos- 
sesses for  tampering  with  the  poll.  The  Dublin  caie(\) 
and  the  Londonderry  case  {2)  are  authorities  to  show, 
that  the  authentication  of  the  poll-books  by  the  affidafit 
of  the  returning  officer  is  considered  a  necessary  part  of 
the  proof  of  the  poll ;  the  Committee  in  the  former  case 
having  decided  that  a  defect  in  the  affidavit  might  be  sup- 
plied indeed  by  parol  evidence,  but  at  any  rate  must  be 
supplied ;  and  in  the  latter,  that  if  there  be  no  affidavit, 
or  what  comes  to  the  same  thing,  if  it  be  incurably  de- 
fective, recourse  must  be  had  to  proof  of  the  authenticity 
of  the  poll-books  independent  of  the  statute  (3).  In  the 
Dublin  case,  though  it  was  very  fully  argued,  the  point 
now  raised,  that  the  affidavit  need  not  be  proved  before 
the  Committee,  was  not  even  alluded  to  by  counsel,  and 
was  probably  regarded  as  untenable. 

Mr.  Austin,— The  statutes  under  consideration  had  a 
most  beneficial  object  in  view.  Before  they  were  passed, 
it  was  necessary,  in  order  to  prove  the  poll  of  an  Irish 
election,  to  bring  over  from  that  country  not  only  the 
returning  officer  or  officers  (for  there  are  frequently  two, 

(1)  F.&F.90.  (2)  P.&K.276. 

(3)  See  alto  Cork  cau,  ante,  549. 
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s  in  the  present  case),  but  also  the  poll-clerks,  check-  1848. 
lerks,  and  a  number  of  other  persons,  at  an  enormous 
xi>ense,  and  with  great  uncertainty  as  to  their  capability 
f  supplying  the  requisite  proof.  This  burthensome  system 
^d  to  the  enactment  of  the  stats.  1  Geo.  4,  c.  1 1,  s.  3,  and 
Geo.  4,  c.  55,  s.  76,  which,  if  properly  construed,  ade- 
uately  remedy  the  evil.  They  provide,  that  the  returning 
Sicer  shall  depose  before  a  magistrate  that  the  poll-books 
ave  remained  unaltered  from  the  election  up  to  the  time 
f  their  being  deHvered  to  the  clerk  of  the  peace,  and  that 
rhen  they  are  required  for  the  purpose  of  evidence  it 
ball  be  sufficient  for  them  to  be  produced  from  the  cus- 
ody  of  the  clerk  of  the  peace.  The  object  of  this  provi- 
ion  is  twofold :  first,  to  lodge  in  the  hands  of  the  clerk  of 
he  peace  an  authentic  record  of  the  poll ;  and,  secondly, 
o  secure  the  easy  production  of  that  record.  By  these 
tatutes  an  affidavit  is  not  required  to  be  made  by  the 
eturning  officer ;  the  words  are,  "  verifying  upon  oath, 
rbich  oath  any  justice  of  the  peace,  &c.  is  hereby  em- 
lowered  to  administer."  The  oath  is  for  the  purpose  of 
lUthenticating  the  record  of  the  poll  down  to  the  time  of 
ts  delivery  into  the  hands  of  the  clerk  of  the  peace, 
i^rom  that  time,  the  possession  of  that  record  by  the  clerk 
rf  the  peace  is  evidence  of  its  authenticity.  The  purpose 
}(  the  enactment  will  thus  be  found  to  be  fully  answered. 
yiter  throwing  upon  the  returning  officer  the  duty  of 
Leeping  the  poll-books  safe  and  untouched  in  his  hands 
mtil  he  delivers  them  over  to  the  clerk  of  the  peace,  and  of 
rerifying  upon  oath  their  authenticity  for  that  period,  the 
(tatute  leaves  it  to  the  Committee  to  be  satisfied  of  their 
nibsequent  authenticity  by  their  being  produced  before 
;hem  from  the  custody  of  the  clerk  of  the  peace.  This  is 
effected  by  the  simple  production  of  the  clerk  of  the 
[>eace  before  the  Committee.  No  other  witness  need  be 
»dled.    His  testimony  completes  the  chain  of  evidence 
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184^.  respecting  the  authenticity  of  the  poll-books.  All  the 
expense  and  uncertainty,  therefore,  attending  the  former 
mode  of  proving  the  poll-books  is  avoided,  and  in  its 
place  is  provided  the  unexpensive  and  sure  firoceeding  of 
their  production  by  the  clerk  of  the  peace. 

It  is  not  necessary  to  contend  that  the  Committee  are 
not  competent  to  entertain  the  question,  whether  the  re- 
turning officer  has  complied  with  the  provisions  of  the 
statute  by  making  the  requisite  oath :  it  may  be  conceded 
that  upon  the  words  of  the  statute  they  are  competent  to 
do  so.  But  then  it  must  be  under  the  circumstances 
pointed  out  by  the  concluding  words  of  the  section :  ''and 
the  production  of  such  poll-books  by  such  clerk  of  the 
peace  or  officer,  or  his  deputy,  shall  be  deemed  sufficient 
evidence  of  the  authenticity  thereof,  unless  the  same  ikaU 
be  disproved.**  The  meaning  of  these  words  is  clear ;  and 
unless  the  sitting  members  (for  on  them  the  onus  is  thrown) 
are  prepared  to  disprove  the  authenticity  of  the  poll-books, 
either  by  showing  that  they  were  not  properly  verified  on 
oath  by  the  returning  officer,  or  that  they  were  improperlj 
dealt  with  by  the  clerk  of  the  peace,  their  authenticity 
must  be  esteemed  fully  established  by  their  being  pro- 
duced by  the  latter  officer.  Unless,  therefore,  the  sitting 
members  raise  some  case  by  evidence  against  the  authen- 
ticity of  the  poll-books  on  these  or  some  other  grounds,  it 
is  unnecessary  for  the  petitioners  to  show  that  the  oath  in 
question  was  taken.  As  the  sitting  members  have  not 
done  this,  it  must  be  presumed  that  "  sufficient  evidence" 
of  the  authenticity  of  the  poll-books  has  been  offered  on 
the  present  occasion.  If  the  legislature  had  enacted  that 
the  production  of  the  poll- books  by  the  clerk  of  the  peace 
should  be  conclusive  as  to  their  authenticity,  much  mischief 
might  have  ensued.  A  more  rational  course  was  adopted, 
by  providing  that  on  the  production  of  them  by  that  officer 
the  Committee  shall  dispense  with  all  the  other  evidence 
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necessary  under  the  old  law,  and  which  entailed  ruinous  1842. 
outlay,  and  frequent  miscarriages  on  mere  points  of  form ; 
but  that  if  their  authenticity  were  impeached  on  sufficient 
grounds,  the  Committee  should  then  be  at  liberty  to  insist 
on  such  other  evidence  in  addition  to  the  mere  produc- 
tion of  the  poll-books  by  the  clerk  of  the  peace,  as  might 
seem  to  them  necessary.  In  the  great  majority  of  cases, 
therefore,  at  a  small  expense  and  with  little  inconvenience, 
the  statute  secures  the  due  proof  of  the  polls  of  Irish 
elections. 

If  this  is  not  the  true  construction  of  these  provisions, 
they  are  a  mere  trap  for  those  who  rely  on  them.  If  the 
Committee  require  every  step  of  the  process  for  ensuring 
the  authenticity  of  the  poll-books  to  be  shown  by  evidence 
before  them,  an  equal  if  not  greater  amount  of  expense 
and  uncertainty  will  be  heaped  on  petitioners  than  un- 
der the  former  law.  To  prove  that  the  oath  was  pro- 
perly taken,  and  within  the  prescribed  time,  it  will  be  ne- 
cessary to  summon  the  returning  officers  and  other  persons 
to  attend  the  Committee.  And  if  any  error  of  the  most 
formal  kind  should  appear  to  have  occurred  in  the  pro- 
ceedings, it  will  then  be  necessary  to  be  further  prepared 
with  the  whole  array  of  deputy  returning  officers,  poll- 
clerks,  check-clerks,  &c.  It  is  impossible  to  contend  that 
this  could  have  been  the  intention  of  the  legislature  in  an 
enactment  expressly  holding  forth  a  cheap,  certain,  and  ex- 
peditious method  of  proving  the  poll-books.  And  it  would 
be  an  abuse  of  language  to  speak  of  the  statute  as  an 
enabling  statute,  or  as  conferring  a  benefit  on  petitioners, 
a  topic  much  relied  on  in  the  argument  on  the  other  side. 

It  is  urged  that  in  the  Dublin  ca*^  (1)  it  was  not  argued 
on  the  part  of  the  sitting  members  that  the  Committee  had 
no  authority  to  decide  upon  the  validity  of  the  affidavit. 
It  is  true  that  such  was  the  case :  but  an  accidental  or  in- 
tentional omission  of  what  may  now  appear  to  have  been 

(1)F.&F.90. 
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1842.  an  available  argument,  can  be  no  answer  to  its  being 
pressed  in  the  present  case.  The  DubUn  case  appears  to 
have  proceeded  throughout  on  the  assumption  that  a 
written  affidavit  was  necessary.  It  was  a  case  of  assump- 
tion on  assumption  altogether;  for  clearly  an  affidavit 
is  not  required  by  the  statute ;  and  the  counsel  in  that 
case  do  not  appear  to  have  read  the  wording  of  the  statute 
with  much  accuracy.  [Mr.  Jervis. — If  an  affidavit  is 
meant,  what  is  to  become  of  it  ?]  There  is  no  provision 
for  anything  of  the  kind  :  there  is  no  allusion  to  the  cus- 
tody of  an  affidavit,  or  of  the  record  of  the  oath,  nor 
is  any  provision  made  for  the  production  of  such  do- 
cuments before  the  Committee.  This  is  a  strong  argu- 
ment that  the  legislature  did  not  intend  they  should  be 
produced.  [The  Chairman* — The  words  in  the  act  arc, 
that  "  such  poll-books"  shall  be  kept  amongst  the  records 
of  the  place,  and  that  the  production  of  such  poll-boob*' 
shall  be  deemed  sufficient  evidence,  &c.  Do  not  these 
words  render  it  incumbent  on  you  to  show  that  the  books 
now  produced  are  the  same  books  as  were  delivered, 
accompanied  with  certain  specified  forms,  by  the  returning 
officer  to  the  clerk  of  the  peace  ?  And  must  you  not  shov 
that  those  forms  were  duly  complied  with  ?]  The  argu- 
ment is  that  the  production  of  the  poll-books  by  the  clerk 
of  the  peace  is  sufficient,  as  the  case  at  present  stands. 
When  the  statute  uses  the  words  **the  production  of  such 
poll-books,  &c.''  the  word  *'  such**  has  reference  to  the 
poll-books  kept  amongst  the  records  of  the  place;  tbe 
fact  of  their  being  kept  there  is  evidenced  by  their  being 
produced  by  the  clerk  of  the  peace,  which  at  the  same 
time  constitutes  a  prima  facie  proof  that  the  necessary 
forms  have  been  complied  with. 

Mr.  Cochburn  m  reply. — It  is  contended,  because  the 
statute  does  not  provide  for  the  custody  or  production  of 
an  affidavit  or  record  of  an  oath,  that  therefore  the  fact  of 
the  poll-books  having  been  verified  on  oath  by  the  return- 
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g  officer  need  not  be  proved  before  the  Committee.      1843. 
hat  may  be  an  omission  in  the  act ;  but  because  the  mode 

*  proof  is  not  specified^  it  cannot  be  inferred  that  such 
roof  is  dispensed  with  aUogether.  The  argument  against 
le  poll-books  being  received  in  evidence  by  the  Com- 
ittee  is,  that  at  present  all  the  requisites  for  making 
lem  evidence  have  not  been  shown  to  have  been  com- 
lied  with.  It  is  said  on  the  other  side,  that  it  lies  on 
le  sitting  members  to  disprove  the  authenticity  of  the 
oil-books.  It  may  be  answered,  that  the  sitting  mem- 
lers  are  in  the  position  of  defendants ;  they  are  not  re- 
[uired  to  disprove  anything  till  something  has  been  proved 
gainst  them.  The  burden  of  proving  the  poll  is  still  on 
he  petitioners,  although  the  statute  has  prescribed  a 
»articular  mode  of  doing  it.  Until  the  petitioners  have 
oade  out  a  prima  facie  case  in  favour  of  the  authen- 
icity  of  the  poll-books,  the  sitting  members  cannot  be 
ailed  upon  to  disprove  it.  At  present  no  proof  of  such 
uthenticity  is  offered,  beyond  the  testimony  of  the  clerk 
P  the  peace^  whose  evidence  covers  only  a  part  of  the 
me  between  the  close  of  the  poll  and  the  meeting  of  the 
ommittee.  Even,  therefore,  adopting  the  construction 
It  upon  the  concluding  words  of  the  section  in  the  argu- 
mt  on  the  other  side^  at  present  they  do  not  affect  the 
ting  members. 

The  Committee,  after  deliberation,  resolved  : 
That  the  production  of  the  poll-books  by  the  clerk  of 
I  peace,  without  proof  of  the  same  having  been  verified 
oath  by  the  returning  officer,  as  required  by  stat. 
Jeo.  4^  C'  55,  s.  76,  is  not  sufficient  evidence  of  the  au- 
nticity  of  such  poll-books. 

Ar.  Cooke,  being  further  examined,  stated  that  he  was  J^°^^„7' 
present  when  the  affidavit  was  sworn.     He  proved  the  to  have  been 

the  sheriffs,  who  are  the  returning  officers  of  W.,  was  aJmilted  in  evidence  lo  prove 

•  verification  on  oath  of  ihe  poll-books  under  slat  4  Geo.  4,  c.  55,  s.  76,  though  the 
es  of  the  deponents  were  not  set  out  in  the  jurat. 
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1843.     signatures  of  the  sheriffs  and  the  mayor  to  the  affidavit  to 
be  in  their  handwriting. 

Mr.  Austin  then  proposed  to  put  in  the  affidavit,  for 
the  purpose  of  proving  that  the  requisite  oath  was  taken 
by  the  sheriffs  when  they  delivered  the  poll-books  to  the 
clerk  of  the  peace. 

Mr.  Cockburn  objected  to  the  reception  of  the  affidarii 
on  the  following  grounds. — The  jurat  does  not  state  that 
it  was  sworn  by  both  the  sheriffs.  The  stat.  4  Geo.  4, 
c.  55,  s.  76,  requires  the  poll-books  to  be  rerified  by  the 
oath  of  the  '*  returning  officer."  In  the  present  case  the 
two  sheriffs  are  together  the  returning  officer ;  the  oath, 
therefore,  should  be  taken  by  them  both  :  and  the  body 
of  the  affidavit  does  in  fact  state  that  they  were  both 
sworn.  But  the  jurat  merely  states  generally  that  it  was 
''  sworn,"  without  expressing  by  whom.  Now  it  is  a 
rule  established  by  the  practice  of  all  the  Courts,  that 
when  an  affidavit  is  made  by  more  persons  than  one,  the 
names  of  all  the  deponents  should  be  mentioned  in  the 
jurat  as  having  been  sworn  (1).  The  form  of  jurat  in  the 
present  case  is  that  which  is  applicable  where  there  is 
only  a  single  deponent.  Nor  can  it  be  implied  from  the 
contents  of  the  body  of  the  affidavit,  that  both  the  sheriffi 
were  sworn.  The  act  of  swearing  being  in  its  nature  con- 
fined to  the  individual  deponent,  the  record  of  that  fact  in 
the  jurat  cannot  be  considered  as  applying  to  more  than 
one  person,  unless  it  be  otherwise  expressed.  If  the  jurat, 
though  expressed  in  general  terms,  necessarily  implies  that 
the  oath  was  administered  to  all  the  persons  mentioned  as 
deponents  in  the  body  of  the  affidavit,  what  occasion  was 
there  for  the  rule  of  practice  adverted  to  ?  That  practice 
must  have  arisen  from  the  consideration  that  any  statement 
in  the  body  of  the  affidavit,  an  instrument  prepared  before- 

(1)  1  Tidd's  Practice,  495,  9th  edit.;  Archbold's  Practice,  Q.  B^  1231, 
6th  edit. 


WATERFORD.  6S7 

band^  would  not  afford  any  satisfactory  security  that  all     1842. 
the  deponents  were  sworn^  unless  the  fact  of  their  being 
sworn  were  also  recorded  in  the  jurat,  which  is  filled  up 
ind  signed  at  the  time  when  the  oath  is  administered. 

The  same  general  practice  which  requires  that  the 
lames  of  all  the  deponents  should  be  mentioned  in  the 
iurat,  also  requires  that  it  should  specify  the  place  where^ 
uid  the  time  when,  and  the  person  before  whom  the  afB- 
lavit  was  sworn  (1).  The  jurat  of  this  affidavit  does  not 
state  where  it  was  sworn.  It  does  not  appear  that  it  was 
taken  within  the  city  of  Waterford.  The  words  "Water- 
ford  to  wit,"  in  the  margin,  were  inserted  by  the  person 
Brho  drew  the  affidavit,  not  by  the  magistrate  who  admi- 
nistered the  oath  :  they  cannot  be  referred  to  for  the  pur- 
pose of  supplying  evidence  of  a  matter  of  fact,  of  which 
mention  is  omitted  in  the  jurat,  the  contemporaneous  re- 
cord of  the  circumstances  of  the  transaction.  It  is  there- 
fore left  uncertain,  whether  the  affidavit  was  sworn  within 
the  jurisdiction  of  the  mayor,  and,  consequently,  whether 
it  was  taken  before  an  officer  competent  to  take  it. 
Neither  does  it  appear  that  the  affidavit  was  made  at  the 
time  when  the  poll-books  were  delivered  to  the  clerk  of  the 
peace,  which  the  terms  of  the  statute  of  4  Geo.  4  would 
Beem  to  require. 

The  Dublin  case  (2)  is  an  authority  directly  in  our 
favour.  An  objection  exactly  similir  to  the  present  was 
there  taken  to  an  affidavit  under  the  statute  4  Geo.  4, 
and  prevailed.  In  the  Cork  case  {3),  where  a  contrary  de- 
cision was  made,  the  question  does  not  seem  to  have  been 
so  fully  considered  as  in  the  Dublin  case,  where  the  point 
was  discussed  at  great  length.  It  is  true  that  in  the  Dub- 
lin case  the  Committee  allowed  the  defect  to  be  supplied 
by  parol  evidence.     No  such  evidence,  however,  is  offered 

(1)1  Tidd'8  Practice,  494.  (2)  I'.  &  F.  90. 

(3)  K.  &  O.  276. 
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1843.     signatures  of  the  sheriffs  a*^  .ot  intended  to  dis^vi^c 

be  in  their  handwriting  ^1) ;  it  is  sufficient  to  ob- 

Mr.  Austin  then  sports  the  argument  on  t\ie 

the  purpose  of  prr  ^^erjury  may  be  assigned  oi\  a 

by  the  sherifia  *  .  therefore  receivable  in  evidence 

clerk  of  the  *  On  the  contrary,  the  doctrine  to  be 

Mr.  Co         that  case  may  more  truly  be  described  to 
on  the  ^  ami  an  indictment  for  perjury  will  lie  upon  an 
it  w*  ,/^,  althougli,  by  reason  of  a  defect  in  form,  it  is  not 
c  J^ablc  at  all  for  its  proper  purpose,  nor  indeed  for 
j^  purpose,  except  perhaps  in  support  of  an  indictment 
fir  perjury.    That  case  assumes  the  very  point  now  in 
dispute,  that  the  affidavit  is  not  receivable  as  such;  it 
therefore  can  have  no  bearing  upon  the  present  discus- 
sion. 

The  petitioners  come  before  the  Committee,  claiming 
an  advantage  under  the  statute,  in  the  substitution  of  an 
easier  and  less  expensive  mode  of  proving  the  poll-books 
than  that  required  by  the  former  law,  which  may  still  be 
resorted  to  if  the  course  marked  out  by  the  statute  shall 
not  have  been  pursued.  They  ought  therefore  to  be 
held  strictly  to  the  conditions  on  which  that  advantage  is 
granted  to  them  :  nothing  ought  to  be  presumed  in  their 
favour.  To  entitle  themselves  to  their  privilege,  they 
are  bound  to  show  a  due  and  accurate  observance  of  the 
forms  of  the  affidavit  prescribed  by  the  statute  :  nothing 
short  of  this  can  ensure  the  same  security  for  the  faithful 
custody  of  the  poll-books,  as  formerly  was  afforded  by  the 
power  of  examining  the  returning  oflicer. 

Mr.  Austin, — The  rule  on  whicli  the  present  objection 
is  founded,  that  the  names  of  all  the  deponents  ought  to 
be  mentioned  in  the  jurat  of  an  affidavit,  is  a  mere  matter 
of  specific  regulation  of  the  particular  Court  in  which  the 
affidavit  is  to  be  used.  This  is  evident  from  the  manner 
in  which  the  subject  is  treated  by  Mr.  Tidd  (2),  who  in- 
(l)  Ry.  &  Woo.  94.  (2)  1  Tidd's  Practice,  494,  495, 9ih  edit 
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ig  the  practice  to  any  general  rule  of  law,     1843. 
itli  describing  the  usage  on  this  point 
particular  Court.     There  is  no  form 
the  4  Geo.  4  for  tlie  affidavit  to 
iHg  officer  under  the  76th  section ; 
.v.ular  form  been  sanctioned  by  the  prac- 
.uiittees.     The  Dublin  case  (\)  is  opposed  to 
^osequent  deciision  in  the  Cork  case  {2).     And  even 
in  the  Dublin  case  tiie  defect  was  not  considered  so  in* 
curable,  but  that  it  miglit  be  supphed  by  parol  evidence. 
This  being  a  matter  of  private  regulation  in  each  parti- 
cular Courts  authorities  relating  to  the  practice  of  other 
Courts  have  not  any  application  here.    And  no  regulation 
on  the  subject  having  been  recognized  by  the  practice  of 
Committees,  this   tribunal  must  now  resort   to  general 
principles  in  determining  the  question.     If  then  we  read 
this  instrument,  and  attend  to  its  import  as   a   whole, 
according  to  the  ordinary  meaning  of  its  language,  what 
is  it  that  we  learn  from  it  ?     That  two  persons  make  an 
assertion  as  to  certain  facts,  and  are  sworn  to  the  truth  of 
those  facts  before  the  mayor  of  Waterford.     The  jurat 
has  an  obvious  and  necessary  reference  to  the  narrative 
in  the  body  of  the  affidavit.     Explained  by  means  of  that 
reference,  the  words  "sworn  before  mc,"  &c.  must  be 
understood  to  mean  that  the  deponents  whose  names  ap- 
pear in  the  body  of  the  affidavit  were  the  persons  who 
were  so  sworn.    There  is  nothing  in  those  words  incon- 
sistent with  the  supposition  that  they  were  boih  sworn. 
Independently  of  the  technical,  rule,  which  has  been  shown 
to  be  out  of  the  question,  there  is  nothing  in  those  words 
that  should  prevent  their  application  to  both  the  depo- 
nents.    In  a  similar  manner,  the  words  "  county  of  the 
city  of  Waterford  to  wit,*'  in  the  margin  of  the  affidavit, 
may  be  called  in  aid  to  supply  the  omission  in  the  jurat 

(1)  F.&F.90.  ^2)  K.&  0.274. 
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1842.  which  has  given  rise  to  the  other  objection  taken  to  this 
~  affidavit  (1). 

It  \8,  perhaps^  immaterial  to  inquire,  whether  perjury 
could  be  assigned  upon  this  affidavit,  as  it  may  well  be 
doubted  whether  an  indictment  for  perjury  would  lie  at 
all  upon  this  section  of  the  statute  4  Geo.  4,  c.  55. 
However,  it  appears  from  the  case  of  Rex  v.  Hailey  (S), 
that  notwithstanding  such  an  informality  as  this  in  the 
jurat  of  an  affidavit,  an  indictment  for  perjury  might  be 
sustained  upon  it.  If  this  affidavit  would  be  admissible 
to  prove  the  taking  the  oath  on  an  indictment  for  perjury, 
may  it  not  equally  be  receivable  for  the  same  purpose  on 
the  present  occasion  ?  The  Committee  will  hardly  re- 
quire stricter  proof  of  that  fact  than  would  be  sufficient 
to  support  an  indictment  for  perjury. 

The  Committee,  afler  deKberation,  resolved,  That  the 
affidavit  tendered  in  evidence  by  the  counsel  for  the  pe- 
titioners, is  a  sufficient  verification  on  oath  by  the  return- 
ing officer  of  the  poll-books,  i)ursuant  to  the  stat.  4Geo.4| 
c.  55,  8.  76. 

June  6.         Mr.  Austin  now  proposed  to  put  upon  the  poll  for  the 

The  return-  petitioners  the  name  of  Maurice  Phelan,  on  the  ground 
iDg  officer      *  .  .  .1 

at  an  elec-    that  his  vote,  which  he  tendered  at  the  election  for  the 

county  of  a  petitioners,  had  been  improperly  rejected  by  the  returning 

no  authority       It  appeared  in  evidence  before  the  Committee,  that 
to  reject  the  ^,    ,  .  ,  n       \  ^  i       • 

vote  of  a       irlieian  was  registered  as  a  voter  for  the  county  of  the  city 

dudnrr     of  Waterford,  on  the  17th  October,  1839,  and  that  the 

certificate     oath  taken  and  su1)scribed  by  him  on  that  occasion  was 

of  registry,  "' 

expressing     as  follows : 

registered b       ^^^  ^"  ^^^  ^-  '^"''"'  7  A.  &  E.  190,  where  the  affidavit  purported  to  be 
right  of  signed  by  A.  B.,  of  C.  D.,  in  the  county  of  F.,  and  the  jurat  stated  the  affidavit 

his  "house    to  be  sworn  "at  C.  D.  aforesaid/'  the  Court  of  King's  Bench  appear  to  hive 
and  pre-         inclined  to  the  opinion,  that  the  omission  to  state  in  the  jurat  the  eonniMX^ 
situate  &c     ^^'*^^^  ^^®  deposition  was  talten,  might  be  supplied  by  the  reference  to  the  body 
of  the  affidavit 
(2)  Ry.  &  Moo.  94. 
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''At  a  sessions  of  the  peace,  held  at  St.  Patrick's  Hall,      184@. 
in  and  for  the  county  of  the  city  of  Waterford,  on  the 
17th  day  of  October,  in  the  year  of  our  Lord,  1&39. 
I,  Maurice  Phelan,  of  High  Street,  master  mariner,  in 
the  city  of  Waterford,  do  swear,  that  I  am  and  have  been, 
for  six  calendar  months  last  past,  in  possession  and  actual 
occupation  of  the  house  and  premises  situate  at  High 
Street,  in  the  said  city ;  and  that  the  said  premises  are 
bon&  fide  of  the  clear  yearly  value  of  not  less  than  10/.; 
and  that  not  more  than  one-half  year's  grand  jury  or  mu- 
nicipal cesses,  rates  or  taxes,  are  now  due  or  payable  by 
me,  in  respect  of  the  said  premises  or  any  part  thereof. 

So  help  me  God. 
Sworn  and  subscribed  before  Maurice  Phelan. 

me  in  open  Court,  this  17th 
day  of  October,  1839. 

fValter  Berwick,  Assistant  Barrister." 

It  also  appeared,  that  the  certificate  of  registry  given 
to  the  voter  was  in  the  following  form,  and  that  an  entry 
of  it,  verbatim,  was  made  at  the  foot  of  the  afiidavit  of 
registry : 

"  County  of  the  1  This  is  to  certify,  that  Maurice 
Cityof  Waterford.  3 Phelan,  of  High  Street,  master  ma- 
riner, was  this  day  registered  before  me  as  a  voter  for  this 
city,  in  right  of  his  house  and  premises  situate  at  High 
Street,  in  this  city. 

Dated  this  )7th  day  of  October,  1839,  at  St.  Patrick's 
Hall.  Walter  Bertoick,  Assistant  Barrister. 

R.  Cooke,  Clerk  of  the  Peace. 
Certificate  No.  261." 
On  the  certificate  was  the  following  indorsement: — 
•^  8  July,  1841. 
C.  S." 
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184S.         It  also  appeared  that  the  voter  duly  presented  himself 
"~  at  the  proper  polling-booth  at  the  election^  and  produced 

his  certificate  of  registry^  (which  was  thereupon  indorsed 
by  the  deputy  returning  officer,  Charles  Smart,  with  bb 
initials  and  the  date)  and  tendered  his  vote  for  the  peti- 
tioners ;  that  his  vote  was  objected  to  by  the  person  who 
attended  as  agent  for  the  sitting  members  in  that  booth ; 
and  that  the  objection  was  entered  upon  an  objection 
paper  in  the  following  words :  *'  That  the  certificate  No. 
S61  produced,  under  which  the  elector  claims  to  vote,  is 
not  framed  in  or  according  to  the  form  prescribed  by  the 
schedule  to  the  act,  2  &  3  Will.  4,  c.  88,  and  that  in  sub- 
stance it  does  not  describe  the  right  in  which  the  said 
elector  claims  to  vote,  according  to  the  provisions  of  the 
5th  section  of  the  said  act."  It  further  appeared  that  the 
objection  paper  was  sent  before  the  assessor  of  the  she- 
riffs, and  that  he  decided  in  favour  of  the  objection  to  the 
vote,  which  was  thereupon  rejected  at  the  poll.  Some 
discussion  took  place  between  the  counsel,  as  to  whether 
sufficient  evidence  was  given  of  the  proceedings  before  the 
assessor;  but  it  did  not  lead  to  any  decision  of  the  Com- 
mittee, as  it  was  probably  considered  that  the  tender  and 
rejection  of  the  vote  were  the  only  facts  necessary  to  be 
proved,  and  that  those  facts  were  fully  made  out  by  the 
evidence. 

Mr.  Austin,  in  support  of  the  vote. —One  of  the  prin- 
cipal objects  of  the  registration  clauses  of  the  Irish  Re- 
form Act(l),  seems  to  have  been  to  deprive  the  returning 
officer  of  all  judicial  authority  with  regard  to  the  title  of 
the  voter  at  the  time  of  polling,  and  by  that  means  to 
simplify  the  proceedings  and  diminish  the  expense  of  elec- 
tions. The  assistant  barrister  is  invested  by  the  act  with 
the  power  of  investigating  and  deciding  upon  the  qualifi- 
cntion  of  the  voter,   and   of  framing  an  authentic  and 

(1)  2  &  3  Will.  4,  c.  88,  ss.  13  to  46,  and  s.  54. 
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conclusive  record  of  the  qualification  by  the  process  of  1842. 
registry.  An  appeal  is  provided  from  his  adjudication  in 
certain  cases  to  the  judges  of  assize;  and  in  some  in- 
stances, Committees  of  the  Houi^e  of  Commons  have 
determined  and  undertaken  to  review  his  decisions.  But 
in  no  case  is  it  competent  to  the  returning  officer  for  any 
county,  city  or  borough,  in  Ireland,  to  except  to  the  adju- 
dication of  the  assistant  barrister.  The  assistant  barrister 
having  declared  a  {)erson  qualified  to  be  registered,  that 
person  is  entitled  to  receive  a  certificate  of  such  registra- 
tion, signed  by  the  assistant  barrister,  and  countersigned 
by  the  clerk  of  the  peace.  If  the  voter  upon  coming 
to  the  poll  produce  a  certificate  so  duly  authenticated, 
the  returning  officer,  by  the  54th  section  of  the  act,  is 
bound  to  admit  him  to  vote,  except  in  one  of  the  three 
contingencies  provided  for  by  the  same  section,  namely, 
unless  he  either  shall  have  voted  before  at  that  election 
(which  is  guarded  against  by  requiring  the  returning 
officer  or  his  deputy  to  indorse  on  the  certificate  his  ini- 
tials, and  the  date  of  its  production),  or  unless  he  shall 
refuse,  if  required,  to  take  the  oath  in  the  schedule  (B) 
of  the  act,  or  the  oath  against  bribery.  But  the  returning 
officer  has  no  authority  to  institute  any  other  examination, 
or  require  any  other  evidence  of  his  right  to  vote.  It  is 
in  evidence  before  the  Committee,  that  in  the  present 
case  Maurice  Phelan  produced  at  the  poll  a  certificate, 
signed  by  the  registering  barrister  and  the  clerk  of  the 
peace,  and  which,  when  so  produced,  was  duly  marked 
by  the  deputy  returning  officer.  Under  these  circum- 
stances, we  submit  that  the  returning  officer  was  bound 
to  have  put  his  vote  upon  the  poll.  But  it  appears  that 
the  vote  was  rejected  by  the  returning  officer,  on  the 
ground  that  the  certificate  which  the  voter  produced  did 
not  properly  describe  the  right  in  which  he  claimed  to 
vote,  and  by  reason  of  such  informality  could  not  be  re- 
VOL.  I. — B.  A.  E.  c.  u  u 
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1842.  ceived  under  the  54th  section^  as  evidence  of  his  right  to 
vote.  The  certificate  states  that  the  voter  was  registered 
in  right  of  "  his  house  and  premises/'  situate^  &c.  The 
question^  therefore,  for  the  consideration  of  the  Committee 
is,  whether  such  a  statement  of  the  right  rendered  the 
certificate  invalid,  or,  at  least,  whether  the  returning  officer 
was  justified  in  rejecting  the  vote  on  that  account. 

The  present  voter  claimed  to  be  entitled  to  vote  by 
virtue  of  the  franchise  conferred  by  the  6th  section  of  the 
statute  g  &  3  W.  4,  c.  88,  on  10/.  householders  in  counties 
of  cities ;  and  in  order  that  a  party  may  be  entitled  to 
vote  by  virtue  of  that  franchise,  he  is  required  not  only  to 
possess  the  qualification  mentioned  in  that  section,  but 
also,  like  all  parliamentary  electors,  to  be  '^  duly  registered 
according  to  the  provisions  of  the  act"  (ss.  5  and  13). 
The  method  of  obtaining  his  registration  as  a  voter,  and 
its  efFect  in  the  way  of  evidence  of  the  right  of  voting,  are 
described  in  the  following  sections  of  the  act,  which,  toge- 
ther with  the  schedules  relating  to  them,  it  is  necessary  to 
read  connectedly  for  the  purpose  of  the  present  argument: 
section  Id,  and  schedule  (C),  No.  2 ;  section  16;  section  17; 
sections  19  and  20,  and  schedule  (C),  No.  8;  section  28, 
and  schedule  (D),  No.  2;  section  54,  and  schedule  (B). 

It  appears  from  the  clauses  of  the  act  which  we  have 
read,  that  the  judicial  authority  of  the  assistant  barrister 
is  not  confined  to  the  investigation  of  the  claimant's  title 
to  vote,  but  extends  likewise  to  the  completion  of  the 
record  of  his  title  provided  in  the  forms  of  registration. 
In  the  first  place,  he  is  authorized  to  decide  whether  the 
claimant  is  entitled  to  vote  in  respect  of  the  quahfication 
stated  in  his  notice  of  application  to  be  registered  (section 
16,  and  schedule  (C),  No.  2).  And  in  the  next  place, 
when  the  claim  has  been  allowed,  the  two  documents,  by 
means  of  which  the  registry  is  carried  into  effect ;  the 
aflSdavit  of  registry  (sections  19  and  20,  and  schedule  (C), 
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No.  8),  by  which  the  particulars  of  the  qualification  are  184®. 
verified  and  recorded ;  and  the'  certificate  of  registry 
(section  28;  schedule  (D),  No.  2),  which  is  placed  in  the 
hands  of  the  voter  as  the  evidence  of  his  right ;  are^  both 
of  them,  to  be  prepared  under  the  eye  of  the  assistant 
barrister;  and  authenticated  by  his  signature.  He  thus 
adjudicates  not  only  upon  the  validity  of  the  qualification 
itself,  but  also  upon  the  legal  propriety  and  sufiiciency  of 
the  terms  by  which  it  is  described,  first  of  all  in  the  notice, 
and  afterwards  in  the  affidavit  and  certificate.  And,  sub- 
ject to  the  appeal  that  has  been  mentioned,  the  assistant 
barrister  is  the  sole  and  final  judge  of  all  matters  connected 
with  the  process  of  registration.  The  validity  of  his  acts 
relating  to  the  registry  cannot  be  questioned,  at  any  rate, 
by  the  returning  officer,  whose  functions  are  now  little 
else  than  ministerial. 

For  these  reasons  we  might  contend  that  it  was  not 
competent  to  the  returning  officer  to  entertain  this  objec- 
tion to  the  certificate.  But  the  same  clauses  of  the  act, 
when  considered  in  a  connected  view,  and  illustrated  the 
one  by  the  other,  also  afiford  grounds  on  which  we  submit, 
that  the  alleged  informality  on  which  the  objection  was 
founded  cannot  be  considered  to  affect  the  validity  of 
the  certificate. 

The  certificate  produced  by  the  voter  at  the  poll  is, 
word  for  word,  an  exact  copy  of  the  form  given  in  sche- 
dule (D),  No.  2,  annexed  to  the  act,  except  only  that  in- 
stead of  "house,  &c.*'(l),  according  to  the  form  in  the 
schedule,  this  certificate  expresses  that  the  voter  was 
registered  in  right  of  his   **  house  and  premises.''     A 

(1)  "  In  right  of  his  house,  &c."— sothe  schedule  is  printed  in  the  authoriied 
copies  of  the  act.  But  looking  at  the  manner  in  which  the  abbreviation  **  &c." 
is  uied  generally  in  the  schedules,  what  seems  to  have  been  meant  is  not  an 
addition  to  the  term  house,  but  a  variation  of  the  term  according  to  the  circum- 
Hances  of  the  case,  and  therefore  it  should  have  been  printed  between  brackets, 
tlMie  [4<.] 

VV2 
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1842.  printed  form  having  been  used,  in  which  a  blank  was  left 
after  the  word  "  house,*'  for  the  insertion  of  particulars 
applicable  to  each  case^  it  has  been  filled  up  in  this  man- 
ner. If  a  literal  adherence  to  the  form  provided  by  the 
statute  is  to  be  insisted  on,  it  cannot  be  disputed  that,  if 
the  blank  had  not  been  filled  up  at  all,  the  certificate  could 
not  have  been  impugned  on  this  account.  And  it  must 
be  said,  that  the  addition  of  the  words  ''  and  premises"  is 
such  a  departure  from  the  form  prescribed  as  will  alto- 
gether vitiate  the  certificate,  and  occasion  the  disfran- 
chisement^ not  of  a  single  voter  only,  but  of  more  than 
four  hundred.  The  truth,  however,  is,  that  no  particular 
form  is  required  for  the  certificate  by  the  act.  The  28th 
section  provides  that  the  certificate  shall  state  "  the  cha- 
racter and  right"  in  which  the  party  has  been  registered, 
and  the  date  of  the  registry,  but  not  any  other  particulars; 
and  though  a  form  of  certificate  is  given  in  schedule  (D), 
the  28th  section  makes  no  reference  to  that  form.  Even 
if  the  certificate  ought  to  be  expressed  in  terms  of  equal 
particularity  with  those  of  the  affidavit,  the  1 9th  section, 
which  prescribes  the  form  of  the  afiidavit  by  actual  refer- 
ence to  that  contained  in  schedule  (C),  only  requires  that 
that  form  shall  be  observed  '^  as  near  thereto  as  may  be." 
There  is,  indeed,  no  obligation  to  adhere  to  the  forms  in 
the  schedules.  They  are  considered,  by  authors  the  most 
conversant  with  the  subject,*  to  be  merely  directory ;  in 
particular  by  Mr.  Molyneux,  in  his  Treatise  on  the  Law 
of  Irish  Elections  (1). 

It  must  further  be  observed,  that  the  15th  section, 
which  provides  that  every  person  intending  to  apply  to  be 
registered  shall  give  notice  in  writing  to  the  clerk  of  the 
peace,  requires  that  in  the  notice  he  shall  state  **  the  right 
in  respect  of  which  he  intends  to  apply,  and  the  nature  of 
the  qualification  relied  upon  by  him  as  entitling  him  to  be 
so  registered :"  and  upon  referring  to  the  form  of  the 
(1)  p.  58,  and  78. 
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notice  given  in  schedule  (C)^  No.  2,  to  the  act^  it  will  be  184^. 
founds  that  the  right  in  which  the  applicant  makes  clainii  ~"~"^ 
and  the  nature  of  the  qualification^  are  carefully  distin- 
guished. The  form  directs  that  the  particulars  of  the 
claim  should  be  given  in  a  tabular  form^  divided  into  four 
columns ;  the  first  to  contain  the  ^'  Name^  Description, 
and  Residence  of  Applicant  -/'  the  second  to  contain  a 
statement  "  In  what  Right  claiming  ;"  the  third  to  contain 
a  "  Description  of  Property,  if  the  same  be  in  respect  of 
Property,  with  name  of  Barony,  Townland,  Parish,  Street, 
or  Denomination,  or  place  where  situate ;"  and  the  fourth 
to  contain  the  "  Yearly  Value  to  be  registered."  And 
the  examples  given  in  the  second  column  of  the  rights  in 
which  a  person  may  apply  to  be  registered,  are,  '*  Free- 
holder," "  Leaseholder,"  "  Householder,"  "  Freeman," 
"  Rentcharge."  Thus,  there  is  a  clear  and  distinct  mean- 
ing put,  by  the  act  itself,  upon  the  expression  of  the 
*'  right"  in  which  the  voter  applies  to  be  registered.  It 
means  the  personal  character  possessed  by  such  person^ 
arising  from  the  nature  of  his  qualification  entitling  him 
to  be  registered.  For  instance,  to  take  the  case  of  the 
10/.  household  franchise,  with  which  we  are  immediately 
concerned,  the  term  "  householder"  is  here  used  to  desig- 
nate the  right  in  which  such  a  voter  is  registered;  while 
the  description  of  "  the  nature  of  the  qualification"  con- 
sists of  a  statement  of  the  particulars  of  the  property 
which  he  occupies,  its  situation,  and  annual  value. 

The  ^th  section,  relating  to  the  certificate  of  registry, 
provides  that  a  certificate  shall  be  given  to  the  voter,  de- 
claring that  he  has  been  registered,  ''  and  the  character 
and  right  in  which  he  has  been  so  registered."  And  the 
form  of  the  certificate  of  a  householder  given  in  Schedule 
(D),  No.  2,  is,  that  the  voter  was  duly  registered  ''  as  a 
voter  for  this  city  in  right  of  his  house,  &c.  situate  at 
[describing  ike  place  and  situation]"    There  is  not  a 
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184S.     word,  either  in  the  body  of  the  act  or  in  the  schedule,  as 
~  to  setting  forth  in  the  certificate  the  nature  of  the  qualifi- 
cation relied  on  by  the  voter  as  entitling  him  to  be  regis- 
tered.    That  is  confined  to  the  notice  originally  given  by 
the  voter  upon  applying  to  be  registered. 

The  S8th  section  requires  the  certificate  to  state  ''  the 
character  and  right"  in  which  the  voter  registers.  With- 
out saying  that  those  terms  are  exactly  identical  in  mean- 
ing, it  is  sufficient  to  explain  them  as  modes  of  expressing 
the  same  thing  under  a  different  point  of  view.  The  voter 
is  registered  in  the  character  of  a  '*  householder/'  and  in 
right  of  his  **  house.*'  The  right  is  all  that  in  effect  is 
required  to  be  stated.  If  the  right  in  which  the  party  is 
entitled  to  vote  is  pointed  out  in  the  certificate  by  any 
terms  sufficient  to  designate  the  right  with  accuracy,  that 
statement  will  be  sufficient  without  describing  the  parti- 
culars of  the  qualification. 

And  we  contend  further,  that  the  statement  in  this  cer- 
tificate was  a  sufficient  description  of  the  "  character  and 
right"  in  which  the  voter  had  been  registered.  The  fran- 
chise which  he  claimed  to  exercise  was  the  ten  pound 
householders'  franchise.  The  qualification  upon  which 
that  franchise  depends,  as  defined  by  the  dth  section  of 
the  act,  consists  in  holding  and  occupying  within  any 
city  or  town,  as  tenant  or  owner,  "  any  house,  warehouse, 
counting-house,  or  shop,  which,  either  separately  or  jointly 
with  any  land  within  such  city  or  town,  occupied  therewith 
by  him  as  tenant  under  the  same  landlord^  or  occupied 
therewith  by  him  as  owner,  shall  be  bonajide  of  the  clear 
yearly  value  of  not  less  than  ten  pounds.''  Will  it  be  said 
that  the  property  conferring  the  right  to  vote  can  be  de- 
scribed in  the  certificate  only  by  some  one  of  these  four 
words,  "house," ''warehouse,"  "counting-house,"  "shop"? 
that  the  qualifying  "  house,"  in  particular,  can  be  described 
only  by  that  single  monosyllable?  This  is  not  the  coDstra^ 


WATBRFORD.  639 

tion  that  in  practice  has  been  put  upon  the  corresponding  1842, 
words  of  the  EngUsh  Reform  Act.  On  the  English  register, 
the  term  "  chambers"  is  universally  admitted  as  the  name 
of  one  species  of  '*  bouse."  The  voter  is  not  tied  down 
to  the  particular  terms  used  in  the  act  for  describing  the 
subject-matter  of  the  qualification,  if  the  appellation  which 
he  employs  be  adequate  and  appropriate  for  the  purpose. 
And  yet  in  England  the  register  is  the  only  evidence  of 
the  right  to  vote ;  and  in  the  lists,  of  which  it  is  composed, 
it  is  not  merely  the  right,  but  the  **  nature  of  the  qualifi- 
cation," that,  according  to  the  forms  given  in  Schedules 
(H)  and  (I)  to  the  Reform  Act,  is  required  to  be  stated. 
The  only  reported  cases  under  the  English  Reform  Act, 
connected  with  the  present  question,  are  in  our  favour.  In 
Curry's  case{\\  the  voter  was  registered  for  a  dwelling- 
house  and  a  brick-yard ;  at  the  time  of  the  election  he  ^ 
had  parted  with  the  house  and  retained  the  brick-yard, 
on  which  were  some  buildings;  it  was  objected  that 
^'  brick-yard"  was  not  a  good  description  of  qualification ; 
but  the  vote  was  held  good.  In  Savory's  case  (,2),  where 
the  qualification  entered  on  the  register  was  "  house  and 
iron-foundry,"  and  the  voter  retained  only  the  foundry  at 
the  time  of  the  election,  the  vote  was  Hkewise  held  good, 
and  no  doubt  appears  to  have  been  entertained  of  the 
sufficiency  of  the  description  of  the  qualification.  And 
under  the  Irish  Reform  Act  it  has  been  held,  on  appeal  to 
the  judges  of  assize,  that  in  a  notice  of  application  to  be 
registered,  "  oflSce"  is  a  good  description  of  a  "  counting- 
house"  (3).  If  such  a  description  be  good  in  a  notice,  d 
fortiori  it  would  be  good  in  a  certificate,  as  it  is  in  the 
notice  that  the  qualification  is  required  to  be  accurately 
and  completely  set  forth.  So,  in  the  present  case,  the 
property  in  respect  of  which  the  voter  sought  to  be  regis^ 

(1)  Taunton,  F.  &  F.  308.  (2)  Ibid,  300. 

(3)  Garrett'i  eat$,  Welsh,  R.  C.  69. 
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1842.  tered,  consisting  probably  of  a  house,  outhouse,  privy, 
&e.,  has  been  described  in  the  affidavit  and  certificate  as 
*'  house  and  premises/'  It  was  for  the  barrister  to  decide 
whether  that  was  a  proper  description,  and  he  has  done 
so.  And,  in  truth,  it  was  quite  proper.  It  is  evident  that 
the  word  **  premises**  in  this  certificate  is  not  to  be  unde^ 
stood  in  its  proper  legal  signification  (similar  to  that  in 
which  it  is  used  by  logicians)  of  something  that  has  been 
premiited  in  the  foregoing  part  of  the  document.  But  in 
a  popular  sense,  house  and  premises  is  equivalent  to  house 
and  appurtenances.  And  in  the  vernacular  phraseology 
of  Ireland,  in  particular,  that  and  similar  expressions, 
such  as  "house  and  concerns "(1),  are'currenlly  employed 
to  convey  that  meaning.  The  form  of  the  certificate  in 
Schedule  (D),  No.  2,  when  it  speaks  of  the  voter  being 
•  registered  in  right  of  his  "  house,  &c.,"  seems  to  contem- 
plate an  addition  of  that  sort  to  the  description.  And  if 
the  form  in  the  schedule  is  to  be  followed  literally,  the 
difference  between  "house,  &c."  and  "house  and  pre- 
mises," or  "  house  and  concerns,"  can  hardly  be  discussed 
with  gravity.  The  word  "house"  is  sufficient  to  com- 
prise all  that  is  within  the  curtilage;  the  garden,  yardi 
and  outbuildings  that  are  immediately  adjacent  to  tbe 
house,  and  necessary  for  its  occupation  as  a  dwelling* 
These  are  commonly  called  by  the  name  of  "  premises." 
"  House  and  premises,"  tlierefore,  is  a  proper  description 
of  the  whole.  But  it  has  not  in  reality  any  signification 
different  from  that  of  "  house  "  alone,  expressing  only  what 
is  tacitly  included  in  the  latter  term.  If,  however,  the  ad- 
dition of  the  word  "  premises"  is  inoperative  and  ineffec- 
tual, it  is  at  any  rate  harmless.  If  it  adds  nothing  to  the 
meaning,  it  does  not  take  anything  from  it.  Even  in  a  leasei 
"messuage  and  premises"  are  spoken  of,  though  only  a 
house  is  demised.     In  the  proviso  to  the  5th  section,  the 

(1 )  See  Athlone  cau,  post. 
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word  "  premises"  is  used  in  application  to  each  of  the  four  1842. 
principal  terms  mentioned  in  the  enfranchising  clause. 
And  in  the  form  of  the  affidavit  in  Schedule  (C),  No.  8^  the 
voter  is  directed  to  swear  to  the  occupation  of  the  ''  house, 
warehouse,  [&c.  describing  the  premisesY ;  which  corre- 
sponds to  **  House,  &c/'  in  the  form  of  the  certificate. 
Even  in  a  notice  of  application  to  be  registered,  the  ad- 
vice given  by  Mr.  Hudson  (I)  is  to  express  the  descrip- 
tion with  as  much  brevity  as  is  consistent  with  accuracy. 
And  in  M'Ardles  case  (2),  Mr.  J.  Crampton  held  that 
the  claimant  was  entitled  to  register  on  a  notice  which 
described  the  qualifying  property  as  a  ''  counting-house 
and  premises:''  the  premises  which  were  held  conjointly 
with  the  counting-house  being  a  small  yard  and  covered 
gateway,  which  the  claimant,  being  a  coach  maker,  held 
along  with  his  counting-house  and  used  for  the  purposes 
of  his  trade. 

The  objection  which  was  raised  at  the  poll  to  the  cer- 
tificate involves  this  extravagant  position ;  that  although 
a  **  house,"  when  described  by  that  single  term  in  the 
certificate,  would  be  presumed  to  be  of  the  requisite  value 
of  10/.,  yet,  because  the  word  "  premises"  denoting  some- 
thing under  that  value  is  added  to  the  description,  the 
house  itself  is  to  be  presumed  not  to  be  of  the  value  of 
10/.  The  right  presumption  is  the  other  way.  The  pre- 
sumption should  be  in  favour  of  the  franchise.  If  there 
is  a  single  word  sufficient  to  describe  a  qualification,  the 
presumption  ought  to  be  in  favour  of  the  validity  of  the 
qualification ;  more  especially  as  the  particular  mode  of 
description  adopted  in  the  present  case  has  been  sanc- 
tioned by  long  and  extensive  usage  on  the  part  both  of 
the  constituency  and  the  registering  barristers,  and  has 
never  been  excepted  to  by  the  judicial  authorities  whom 

(1)  On  Irish  Elections,  185. 

(2)  Welsh,  R.  C.  64 ;  Ale.  R.  C.  30. 
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1840.  the  law  has  entrusted  with  the  decision  of  these  matters  (1); 
and  if  incorrect^  it  is  at  the  worst  only  an  informality,  the 
consequences  of  which  ought  not  to  fall  upon  the  voter, 
by  his  disfranchisement  at  the  poll,  after  having,  as  ht  u 
depended  on  himself,  duly  complied  with  all  the  condi- 
tions of  registry. 

There  are  several  cases  reported  in  which  Committeei 
have  decided  that  an  irregularity  in  the  form  of  the  voter's 
affidavit  or  certificate  of  registry  would  not  affect  the  n« 
lidity  of  his  vote;  Byrne* 8  case^  Carlow  County {i)\ 
Breen's  case,  and  Lean* 8  case^  Tralee  (3) ;  Barry* s  cote, 
and  Crr\ffiiK8  case,  Kinsale{i);  Brougham* g  case,  Dub- 
/m(5).  A  similar  principle  has  been  adopted  with  respect 
to  misdescriptions  in  the  analogous  forms  of  registration 
under  the  Scotch  Reform  Act;  Linlithgowshire  ease{^)\ 
and  the  English  Reform  Act ;  New  Windsor  case  (7). 

Mr.  Cockburn  against  the  vote. — The  peculiar  import- 
ance belonging  to  the  voter's  certificate  of  registry  will 
be  best  understood  by  contrasting  the  course  pursued  in 
the  Irish  system  of  registration  with  the  corresponding 
proceedings  under  the  English  Reform  Act.  In  Eng- 
land the  voter  polls  on  tlie  register  ;  and  the  materials  of 
which  the  register  is  composed  are  the  lists  of  voters 
made  out  by  the  overseers.  These  lists  contain  a  state- 
ment not  only  of  the  voter's  name  and  residence,  but  also 
of  the  nature  of  his  qualification,  and  in  that  shape  are 
published  as  a  first  step  in  the  process  of  registration. 
The  revising  barrister  adjudicates  upon  the  qualification 
only  where  it  is  objected  to.  And  of  these  lists,  as  ori- 
ginally made  out,  except  so  far  as  they  have  been  cor- 
rected by  the  barrister's  decisions,  the  register  itself  is 

(1)  Mr.  Austin  cited  numerous  cases  from  the  printed  minutes  of  the  Carlov 
Borough  Committee,  (1839),  in  which  the  affidavits  and  certificates  of  registf)' 
were  framed  as  in  Phelan's  case  and  in  which  no  objection  had  been  made  oo 
either  side  to  the  validity  of  those  documents. 

(2)  P.  &  K.  398.  (3)  F.  &  F.  322,  327.  (4)  Ibid.  33S,  339. 
(6)  Ibid,  626.                (6)  P.  &  K.  281.                 (7)  K,  fit  0. 168. 
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composed.     In  Ireland  there  is  no  register;  the  voter     1840. 
polls  on  his  certificate  of  registry.     Though  the  voter  is 
to  send  in  a  claim  containing  statements  similar  to  those 
in  the  English  lists^  the  list  of  claimants  required  by  the 
15th  section  of  the  Irish  Refonn  Act  to  be  published 
by   the  clerk  of  the   peace,   is  an  alphabetical   list  of 
their  names  only,  without  any  mention  of  the  nature  of 
the  qualification.     The  description  of  the  particulars  of 
the   qualification  in  the  notice  of  claim,   is  not   for  the 
purpose  of  its  public  notification  ;  it  merely  forms   the 
subject-matter  for  the  assistant  barrister's  adjudication. 
Whether  the  claim  be  opposed  or  not,  the  barrister  is  in 
all  cases  to  investigate  and  determine  upon  the  validity  of 
the  voter's  qualification,  and  if  he  decides  in  favour  of  the 
claim,  the  voter  is  required  to  verify  by  affidavit  the  par- 
ticulars of  his  qualification,  and  then  receives  a  certificate 
of  his  having  been  registered  as  a  voter  on  that  qualifica- 
tion :  ''  which  certificate,"  the  38th  section  declares,  ''shall 
be  the  proper  evidence  of  the  right  of  the  person  named 
therein  to  vote."     The  affidavit  may  be  referred  to  in  the 
absence  of  the  certificate,  but  not  otherwise;  and  even  then 
it  seems  the  reference  is  to  the  copy  of  the  certificate 
entered  at  the  foot  of  the  affidavit.  The  qualification  there- 
fore  upon  which  the  elector  votes,  is  the  qualification  adju- 
dicated upon  by  the  assistant  barrister.    And  the  certificate 
is  the  only  record  of  that  adjudication — the  only  evidence  of 
that  qualification.     There  is  no  description  of  the  qualifi- 
cation notified  in  any  list,  or  recorded  in  any  register, 
that  can  be  referred  to.     Unless  the  particulars  of  the 
qualification  be  set  forth  in  the  certificate,  there  is  no 
other  document  in  which  they  can  be  found.     The  de- 
scription in  the  certificate  affords  the  only  means  of  ascer- 
taining the  continuance  of  the  qualification  at  the  time  of 
voting.     That  is  the  only  description  of  the  qualification 


644  ELECTION  CASES. 

I84S.  to  which  the  oath  in  Schedule  (B)^  which  requires  the 
voter  to  swear  that  his  ''  qualification  as  such  registered 
voter  still  continues,"  can  be  taken  to  apply.  If  therefore 
the  nature  of  the  qualification  be  not  stated  in  the  certifi* 
cate  with  some  particularity,  in  what  manner  can  effect  be 
given  to  the  59th  section,  by  which  a  person  who  shall 
vote  after  having  ceased  to  be  qualified,  is  rendered  liable 
to  penalties,  and  his  vote  may  be  struck  off  by  a  Com- 
mittee of  the  House  of  Commons  ?  If  the  certificate  is  to 
answer  the  purposes  of  a  register,  it  should  possess  at 
least  the  same  degree  of  accuracy  as  is  requisite  to  a 
register.  The  statement  in  the  affidavit  and  certificate  is 
the  only  information  given  to  the  constituency  of  the  oa* 
ture  of  the  voter's  qualification.  If  that  description  be 
so  vague  and  indefinite  as  in  effect  to  be  no  description  at 
all,  what  security  is  afforded  against  the  fraudulent  cre- 
ation of  fictitious  votes  ?  The  description  in  the  certifi- 
cate is  derived  from  that  in  the  aflSdavit,  and  the  certifi- 
cate being  intended  to  serve  as  evidence  of  the  same 
qualification  that  is  intended  to  be  recorded  in  the  affi- 
davit, the  description  in  the  former  should  at  least  corre- 
spond with  that  of  the  latter;  while  the  purposes  for  which 
the  certificate  is  to  be  used  requires  that  it  should  state 
the  particulars  of  the  qualification  with  quite  as  much 
minuteness  as  the  affidavit.  The  form  of  the  affidavit  in 
Schedule  (C),  No.  8,  expressly  directs  that  the  particulars 
of  the  qualification  shall  be  there  described.  And  if  we 
compare  this  form  with  that  of  the  certificate  in  Schedule 
(D),  No.  S,  the  general  correspondence  in  their  construction 
of  itself  suggests,  that  the  latter  was  intended  to  be  filled 
up  with  the  same  description  as  is  contained  in  the  former* 
Even  if  we  look  only  to  the  words  of  the  28th  section)  tlie 
**  right'*  to  vote,  and  the  '*  character"  of  a  voter,  under 
the  10/.  household  franchise,  both  arise  in  respect  of  the 
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particular  property  that  constitutes  the  qualification^  and  1842. 
can  be  described  only  by  reference  to  that  property.  As  the 
affidavit  and  certificate  are  the  only  record  of  the  barris- 
ter's adjudication,  so  they  are  the  record  of  that  merely, 
and  nothing  else.  The  voter  cannot  swear  to  any  other 
qualification  than  that  adjudicated  upon  by  the  barrister, 
nor  can  he  poll  on  any  other.  But  unless  they  set  forth 
the  qualification  accurately  and  completely,  there  are  no 
means  of  ascertaining  whether  they  truly  represent  the 
result  of  the  barrister's  adjudication.  How  can  the  voter 
"  verify  his  title,"  which  the  barrister  has  "  adjudged  and 
declared"  to  be  good,  unless  the  property  on  which  he 
claims  and  which  forms  the  basis  of  the  qualification  be 
distinctly  described  in  the  affidavit  ? 

It  is  said,  however,  that  by  the  54th  section  the  certifi- 
cate is  conclusive,  and  cannot  be  called  in  question  by  the 
returning  officer.  The  certificate  there  declared  to  be 
conclusive  of  the  right  of  voting  is,  in  the  express  words 
of  the  section, ''  the  certificate  by  this  act  directed."  It 
must  be  agreeable  to  the  form  prescribed,  and  to  the  pro- 
visions  of  the  act.  But  if,  on  the  face  of  it,  it  deviates 
from  that  form  and  violates  those  provisions ;  if  the  quali- 
fication which  it  affects  to  describe  be,  in  the  terms  by 
which  it  is  described,  no  legal  qualification  at  all;  are  we 
still  to  be  told  that  no  exception  can  be  taken  to  it,  but 
that  the  operation  of  the  5kh  section  is  to  legalize  that 
which  bears  upon  its  front  the  stamp  of  illegality  ?  In 
the  cases  before  the  Car  low  county  (l)  and  Kinsale(2) 
Committees,  which  have  been  cited  on  the  other  side,  the 
irregularities  in  the  affidavit  or  certificate  that  were  held 
not  to  vitiate  the  right  of  voting  were  mistakes  in  point  of 
form,  committed  by  the  public  officer  who  prepared  the 
document,  and  not  by  the  voter  himself.     But  here  the 

(1)  Byrne*t  ca$e,  P.  &  K.  398. 

(2)  Barry*s  case,  F.  &  F,  338 ;  Griffith's  cast,  ibid.  339. 
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1842.     error  affects  the  description  of  the  qualifying  property,  a 
matter  peculiarly  within  the  knowledge  of  the  voter,  and 
which  must  necessarily  be  supplied  by  himself;  and,  more- 
over, of  the  very  substance  of  the  qualification.    In  the 
Tralee  caseiW  the  vote  had  been  tendered  at  the  poll 
and  rejected  on  account  of  an  informality  in  the  certificate, 
and  the  Committee  put  the  vote  on  the  poll,  expresdj 
grounding  their  decision  upon  the  validity  of  the  certifi- 
cate, which  was  a  question  it  was  unnecessary  for  then 
to  decide,  if  they  had  been  of  opinion  that  the  certificate 
was  conclusively  binding  on  the  returning  officer. 

Having  shown  that  the  certificate  of  registry  ought  to 
describe  with  exactness,  not  merely  the  general  right  of 
voting,  but  the  particulars  of  the  voter's  individual  quali* 
fication,  we  come  to  the  remaining  question,  whether  the 
description  ^' house  and  premises*'  in  this  certificate  is  a 
good  and  sufficient  description  of  the  qualification.  It  is 
admitted  on  the  other  side,  that  the  word  '^premises" 
cannot  be  here  taken  in  its  proper  legal  sense,  but  that  it 
is  used  in  a  vernacular  meaning  which  it  is  said  to  bear, 
particularly  in  Ireland.  In  a  legal  discussion  like  the 
present,  relating  to  the  construction  of  a  legal  document, 
it  is  the  legal  sense  of  words  with  which  we  are  concerned. 
And  according  to  legal  usage  the  word  "  premises"  does 
not  signify  any  particular  species  of  property  more  than 
another,  but  is  a  mere  word  of  reference,  denoting  any 
kind  of  property  to  which  for  the  time  it  is  employed  to 
refer.  In  the  present  case,  as  already  explained,  there  is 
no  previous  description  to  which  reference  can  be  made; 
the  word,  therefore,  is  devoid  of  the  only  meaning  which 
it  can  properly  bear.  And  this  is  the  manner  in  which 
the  word  is  used  in  the  proviso  to  the  5th  section  of  the 
S  &  3  Will.  4,  c.  88,  simply  referring  to  each  of  the  four 
kinds  of  qualifying  property,  "  house,"  "  warehouse," 
(1)  F.  &  F.  322,  327. 
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*' counting-house,"  "shop;"  but  not  expressing  anything  1842. 
different  from  or  more  comprehensive  than  what  is  signi- 
fied by  one  or  other  of  those  four  terms.  If,  however,  we 
adopt  the  popular  meaning  attributed  to  the  word  *'  pre- 
mises,*' and  understand  by  it  something  distinct  from  the 
house,  that  something  must  be  either  a  separate  building, 
or  land  occupied  together  with  the  house.  If  it  be  the 
former,  then,  according  to  the  decision  of  the  Irish  judges 
in  Robert  Sweetman's  ca8e(\),  the  description  would  be 
bad,  because  two  or  more  of  the  kinds  of  buildings  spe- 
cified in  the  5th  section  (and  any  others  are  of  course  out 
of  the  question)  cannot  be  joined  to  make  up  the  descrip- 
tion of  the  qualification.  In  this  view,  therefore,  what  is 
intended  to  be  designated  by  the  word  ''  premises"  can- 
not be  included  as  part  of  the  qualification,  and  the 
validity  of  the  quaUfication  must  depend  upon  the  house 
alone.  But  this  addition  to  the  description  shows  the 
consciousness  of  the  voter,  if  it  does  not  amount  to  an 
implied  admission,  that  the  house  by  itself  was  insufficient 
to  constitute  a  qualification,  and  betrays  an  attempt,  by 
these  indefinite  words,  to  throw  in  something  which  in 
his  apprehension  shall  supply  the  deficiency,  and  eke  out 
the  qualification.  And  thus,  if  this  vague  mode  of  de* 
scription  be  permitted,  a  door  is  opened  to  the  commission 
of  a  fraud  upon  the  franchise.  Again,  if  land  is  meant  by 
•*  premises,"  it  would  not  appear  from  this  description 
that  the  land  was  held  conjointly  with  the  house  agree- 
ably to  the  conditions  of  the  act,  nor,  consequently,  that 
it  was  such  land  as  could  be  taken  into^account  to  make 
up  the  qualification.  In  AI'Ardle's  case  (2)  no  objection 
had  been  taken  to  the  form  of  the  notice ;  the  question, 
therefore,  of  the  legality  of  the  description  was  not  judi- 
cially before  the  court :  what  Mr.  J.  Crampton  determined 
was,  that  the  yard  and  covered  gateway  were  such  pro- 
( 1)  Ak.  R.  C.  27.  (2)  Welsh,  R.  C.  64 ;  Ale.  R.  C.  30. 
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1842.     pcriy  as  could  be  added  to  the  counting-house  to  make 
up  the  qualification.     \n  SweetmatCs  easeii),  on  the  con- 
trary^  it  was  actually  decided  that  *'  counting-house  and 
stores"  was  not  an  admissible  description  of  a  ten  pound 
household  qualification  in  a  notice  to  register.     And  if 
such  a  description  be  bad  in  a  notice,  it  will  not  be  less 
so  in  a  certificate.     The  description  in  either  case  mast 
have  proceeded  from  the  voter  himself,  and  be  considered 
as  his  own  act.     And  of  the  two  documents,  the  greater 
strictness  would  seem  to  be  required  in  the  certificatCi  as 
being  the  definitive  declaration  of  the  voter's  right,  which 
is  binding  on  the  constituency.     In  the  English  Reform 
Act,  the  words  ''  or  other  building,"  superadded  to  the 
four  principal  terms,  "  house,"  "  warehouse,"  &c.  afford 
a  greater  latitude  than  under  the  Irish  Act,  in  the  employ- 
ment of  different  appellations  for  describing  the  qualifi- 
cation.   But  even  with  the  allowance  due  to  that  material 
difference  between  the  two  statutes,  the  Taunton  case{i) 
has  no  application  to  the  present  question ;  for,  in  that 
case,  no  objection  had  been  taken  at  the  revision  to  the 
joinder  of  two  separate  buildings,  or  to  the  sufficiency  of 
the  description,  and  the  only  question  open  to  the  Com- 
mittee was,  whether  the  voter,  having  parted  with  a  por- 
tion of  the  property  described  in  the  register,  was  entitled 
to  vote  in  respect  of  that  which  he  retained. 

But  there  is  another  view  of  this  part  of  the  case  put 
forward  in  the  argument  on  the  other  side,  viz.  that  the 
word  "  premises"  is  equivalent  in  meaning  to  "  appurte- 
nances," and  thi^s, ''  house  and  premises"  signifies  no  more 
than  ''house"  alone.  That,  however,  is  not  consistent 
either  with  the  legal  or  the  popular  use  of  the  word.  And 
as  the  single  term  "  house"  would  have  been  sufficient  of 
itself  to  comprehend  all  the  appurtenances  of  the  house,  it 

(1)  Ale.  R.  C.27. 

(2)  Curry't  case,  F.  &  F.  308 ;  Savory**  case,  ibid.  300. 


WATERFORD.  649 

must  be  presumed  that  the  word  ^'  premises**  was  not  1842, 
added  without  a  meaning,  and  that  it  was  intended  to 
denote  something  distinct  from  the  house.  At  any  rate, 
it  is  left  uncertain,  whether  the  voter  intended  by  that 
word  to  describe  something  that  is  part  of  the  house*  or 
something  that  is  not  part  of  it.  The  description  there- 
fore is  bad  for  uncertainty.  And  for  reasons  already  ex- 
plained, the  description  is  bad,  whether  the  word  "  pre- 
mises** be  supposed  to  import  something  that  is  capable  of 
being  comprised  in  the  term  **  house/'  or  something  that 
cannot  be  comprised  in  it ;  in  the  former  case,  because  it 
conTcys  the  tacit  admission  of  the  voter,  that  the  house  by 
itself  is  insufficient  to  constitute  a  qualification ;  in  the  latter 
case,  because  it  implies  the  junction  of  separate  particulars 
which  either  cannot  be  joined  in  the  description  of  the 
qualification,  or,  if  they  can  be  so  joined,  are  not  ade- 
quately expressed  by  this  form  of  description. 

The  Committee,  after  deliberation,  resolved,  that  the 
vote  of  Maurice  Phelan,  having  been  improperly  rejected 
by  the  returning  officer,  be  placed  on  the  poll  for  the 
petitioners  (1). 

June  8. 

After  this  decision,   the  votes  of  the  other  persons  Where 
whose  votes  had  been  rejected  at  the  poll  on  the  ground  dered'for ' 
of  the  same  objection  to  the  form  of  their  certificates  as  J^oJ^^^'at 
that  in  Maurice  Phelan*s  case,  were,  by  agreement  be-  *»  eiecUon 

1  .  Ill  1  11         1      1      •  1  "*'  *  coun- 

tween  the  parties,  added  to  the  poll  on  both  sides.  ty  of  a  city 

The  petitioners  being  thus  placed  in  a  considerable  lJ^ro*re"**' 
majority  above  the  sitting  members,  Mr.  Cockburn  sub-  i^^  ^y 
mitted  to  the  Committee  that  they  should  now  pursue  the  iog  officer 

on  the 
groand 
that  the  stalemeut  of  the  voters' qualificatioQ  in  their  certificates  of  registry  was  Dot  conform- 
able to  atat.  2  &  3  Will.  4,  c.  86.  the  Committee  added  the  votes  to  the  poil.  and  decided 
that  the  petiiiooers  (who  were  ihas  placed  io  a  majority)  were  entitled  to  the  return,  but 
refused  to  enter  into  the  merits  of  the  election  by  a  scrutiny  of  the  votes  ;  and  leave  was  given 
to  the  unseated  members  and  the  electors  to  question  the  election  within  fourteen  days(l ). 

(1)  See  Athlone  cau,  post,  668. 
VOL.  I. — B.  A.  E.  C.  XX 
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^842.  course  usually  adopted  in  a  scrutiny,  and  that  the  sitting 
members  should  proceed  to  strike  off  votes  for  the  peti- 
tioners ;  and  he  accordingly  proposed  to  strike  off  the  vote 
of  Charles  Bcanconi,  who  had  voted  for  the  petitioners, 
and  whose  vote  was  now  objected  to  on  the  ground  that 
he  had  not  been  registered  six  calendar  months  previous 
to  the  teste  of  the  writ  for  holding  the  election. 

Mr.  Austin  objected  that  the  Committee^  on  the  petitions 
before  them,  could  not  enter  into  the  consideration  of  this 
vote. — To  inquire  into  the  vaUdity  of  a  vote  upon  the  poll 
would  be  to  inquire  into  the  merits  of  the  election.  Bat 
the  petitions  do  not  enable  the  Committee  to  investigate 
the  merits  of  the  election.  The  allegations  and  prayer  of 
the  petitions  are  confined  to  the  question  of  the  return. 
In  substance,  they  allege  that  certain  votes  were  impro- 
perly rejected  by  the  returning  officer ;  that  the  return 
made  by  him  was  consequently  a  false  and  illegal  return; 
and  they  pray,  that  the  return  may  be  amended,  by  putting 
those  votes  upon  the  poll.  This  is  the  whole  that  is 
aimed  at ;  and  that  can  be  done:  and  this  the  Committee 
have  already  done.  No  other  matter  can  be  gone  into: 
for  there  are  no  allegations  comprizing  or  relating  to  any 
other  object.  There  arc  none  of  the  allegations  proper 
for  raising  a  scrutiny  of  the  votes.  And  a  scrutiny  can- 
not be  entertained  without  suitable  allegations  in  the  peti- 
tion, any  more  than  charges  of  bribery,  of  riots,  or  any 
other  grounds  of  complaint,  could  be  proceeded  with, 
unless  they  were  distinctly  brought  before  the  Committee 
by  the  statements  of  the  petition. 

The  distinction  between  petitions  against  the  return, 
and  petitions  against  the  election,  has  been  long  estab- 
lished. It  is  recognized  both  by  the  Grenville  Act,  and 
the  statutes  founded  upon  it ;  and  also  by  Sir  Robert 
Peel's  Act;  in  particular  the  3rd  and  63rd  sections  of 
that  act.     The  consequences  of  the  distinction,  with  re- 
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to  the  practical  efifect  of  the  petitions,  appear  from  184S. 
al  cases,  of  which  the  earliest  that  will  be  cited  (1),  is 
'iedfonUhire  case  (2).  In  that  case,  Mr.  St.  John 
been  returned  by  a  majority  of  one  above  Lord 
3y,  the  petitioner ;  the  petition  stated  that  tlie  votes 
igsden  and  another  person  who  had  voted  for  Lord 
3y  had  been  entered  in  the  poll-book  as  given  for 
vo  other  candidates,  Lord  Ossory  and  Mr.  St.  John, 
lad  been  so  counted  by  the  sheriff  in  declaring  the 
>ers  on  the  poll.  The  Committee  received  evidence  to 
the  mistake,  and  corrected  the  poll,  and  amended 
"eturn  accordingly;  but  refused  io  enter  into  the 
ion  of  the  merits  of  the  election,  which  afterwards 
ae  the  subject  of  investigation  before  another  Com- 
e  (3).  The  same  distinction  between  the  question  of 
sturn  and  the  merits  of  the  election  was  acted  upon 
n  the  Middlesex  ca5^(4),  the  Carnarvon  case{S), 
he  Canterbury  case  (6). 

cording  to  the  principle  established  by  these  autho- 
,  the  two  questions  are  perfectly  distinct,  first,  whe- 
i  vote  ought  to  have  been  reckoned  as  part  of  the 
>y  the  returning  officer,  and  secondly,  whether  it  is 
ed,  in  itself,  to  be  upon  the  poll.  The  former  is  a 
ion  relating  to  the  return ;  the  latter  involves  the 
deration  of  the  merits  of  the  election,  and  cannot  be 
tigated  on  a  petition  which,  like  those  in  the  present 
only  impeaches  the  return.  And  agreeably  to  the 
e  pursued  in  the  cases  referred  to,  the  Committee 
)t  entertain  any  objection  to  the  validity  of  votes  on 
oil,  but  can  only  amend  the  return  by  adding  to  the 
he  votes  improperly  rejected  by  the  returning  officer; 

For  icferences  to  Uie  precedents  of  an  earlier  date,  see  1  Lad.  335 ;  2 
m»  note  (A). 

1  Lud.  321.  (3)  2  Lud.  381.  (4)  2  Peck.  338. 

C.  &  R.  127  ;  S.  C.  P.  &  K.  106.  (6)  K.  &  O.  131. 

X  X  2 
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1842.  after  which  it  will  be  open  to  the  present  sitting  members 
to  proceed  by  petition  against  the  election.  An  opportu- 
nity will  thus  be  aflforded  of  trying  the  merits  of  the  elec- 
tion^ and  the  charge  and  responsibility  of  the  proceeding 
will  then  fall  upon  those  by  whom,  according  to  the  true 
state  of  the  poll,  it  ought  to  be  borne.  A  different  course 
would  be  productive  of  great  hardship  to  the  pedtioners. 
A  petitioner  is  obliged  to  enter  into  recognizances^  and 
incur  a  heavy  responsibility  from  which  a  sitting  member  is 
exempt.  The  present  petitioners  have  been  driven  to  the 
trouble  and  expense  of  correcting  the  error  occasioned 
by  the  misconduct  of  the  returning  officer,  in  order  to 
regain  the  position  which  should  have  belonged  to  them 
originally.  If  the  returning  officer  had  done  his  duty^  they 
would  have  appeared  here,  not  as  petitioners,  but  in  the 
more  advantageous  and  less  onerous  character  of  sitting 
members.  But  if  the  course  proposed  on  the  other  side 
be  adopted,  they  will  be  subject  to  the  disadvantages  of 
both  positions,  without  the  advantages  of  either.  They 
will  have  to  sustain  the  Hability  of  a  petitioner,  without  the 
power  of  attacking  the  poll  of  the  other  side  ;  nothing  of 
the  kind  having  been  contemplated,  they  have  taken  no 
measures  for  that  purpose ;  and  their  own  votes  will  be 
assailed,  without  having  had  the  opportunity  of  preparing 
for  their  defence. 

Mr.  Serjeant  Wrangham. — It  is  submitted,  1st,  that  the 
question  of  the  merits  of  the  election,  as  well  as  of  the 
return,  is  raised  for  the  consideration  of  the  Committee  by 
the  express  language  of  at  least  one  of  the  petitions ;  and 
Sndly,  that  it  is  raised  in  substance  by  the  allegations  of 
both  the  petitions.  If  the  sitting  members  can  make  good 
either  of  these  propositions,  they  will  be  entitled  to  pro- 
ceed with  the  examination  into  the  validity  of  this  vote. 

1st.  It  may  be  admitted  that  the  allegations  of  both 
petitions  are  substantially  the  same :  the  prayer^  however, 
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rent.     The  second  petition  (which  is  signed  by  Mr.      1843. 
ilone)  prays,  "  that  the  House  will  adjudge  and 
?,  that  the  return  of  the  said  W.  Christmas  and 
.  Reade,  was  and  is  an  illegal  return*  and  ought  to 
tnded  ;  and  that  the  same  may  be  amended  accord* 
&c."     The  form  of  this  petition,  indeed,  appears  to 
Bned  to  the  question  of  the  illegality  of  the  return, 
en  there  is  also  the  first  petition,  which  prays  that 
)use  "  will  declare  that  the  said  W.  Christmas  and 
[.    Reade  were  not  duly  elected,   &c.  and  ought 
have  been  returned,  and  that  the  said  petitioners 
July   elected,   and   that   the   said  return  may  be 
ed,  &c.''     It  is  submitted  that  the  language  of  this 
11  directly  challenges  the  merits  of  the  election;  that 
mmittee  cannot  arrive  at  a  decision  upon  the  prayer 
petition  without  entering  into  a  scrutiny;  and  that 
lis  petition  standing  against  them,  the  sitting  mem- 
)uld  not  with  safety  have  neglected  to  prepare  for 
;iny.     The  second  petition  was  presented  some  time 
he  first,  nearly  at  the  expiration  of  the  time  allowed 
jsenting  election  petitions.     There  must  have  been 
purpose  in  view  in  presenting  a  second  petition 
d  in  this  difl^erent  manner.     The  object  seems  to 
>een  to  amend  the  prayer  of  the  first,  by  restricting 
;he  return :  and  the  parties  on  the  other  side  may 
been  unable  to  withdraw  the  first  petition,  as  the 
1  does  not  appear  to  have  been  duly  signed.     [Mr. 
. — In    the    Carnarvon  case  there   was   the   word 
ted"  in  the  petition.]     In  that  case  there  was  no 
\  petition   limiting  the  prayer  to  the  return,  and 
ig,  by  the  force  of  contrast,  what  was  intended  by 
•St.     The  form  of  the  first  petition,  or  at  least  the 
uity  arising  from  the  difference  between  the  two 
>ns,  has  obliged  the  sitting  members  to  have  wit* 
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184S.  nesset  in  readiness  to  meet  a  case  of  scrutiny.  They  hate 
thus  been  exposed  to  a  hardship  at  least  equal  to  thit 
which  lies  on  the  petitioners  with  respect  to  die  recog- 
nizances. And  if,  as  it  is  said,  the  petitioners  are  pre- 
dnded  from  questioning  the  voters  on  the  poll,  although 
such  a  course  be  open  to  the  sitting  members,  any  hard- 
ship arising  to  the  petitioners  in  that  respect  has  beai 
caused  by  the  defective  nature  of  the  allegations  of  their 
own  petition.  It  would  be  hard  indeed  upon  the  ntting 
members,  if  they  are  to  be  shut  out  from  gmng  into  a 
scrutiny,  because  the  petitioners  may  have  shut  them- 
selves out. 

Sndly.  The  question,  however,  whether  a  petition  is 
a  petition  against  the  return  or  against  the  election,  does 
not  depend  so  much  upon  the  form  of  the  petition  as  upon 
the  nature  of  the  facts  alleged  in  the  petition.  And  it  is 
submitted,  that  the  circumstances  stated  in  these  petitions 
affect  the  merits  of  the  election  as  well  as  the  return. 

The  true  distinction  between  the  question  of  the  return 
and  the  merits  of  the  election,  is  submitted  to  be  this. 
Where  the  return  complained  of  has  been  occasioned  by 
the  fraudulent  or  illegal  conduct  of  the  returning  oflBcer,or 
by  a  mistake  committed  by  him  in  a  matter  where  his  func- 
tions are  merely  ministerial,  in  that  case  the  question  raised 
by  the  petition  relates  to  the  return  only.  But  where  the 
returning  officer,  having  jurisdiction  in  the  matter,  has 
acted  in  a  judicial  capacity,  though  in  so  doing  he  may  hare 
come  to  an  erroneous  decision,  that  is  a  question  of  the 
merits  of  the  election.  And  this  distinction  will  be  found 
to  be  supported  by  the  cases  that  have  been  cited  on  the 
other  side.  In  the  Bedfordshire  case{\)  the  Committee 
admitted  evidence  to  prove  the  mistake  by  which  the  vote 
of  William  Lugsden,  who  had  voted  for  the  petitioner, 

(1)  1  Lud.  327,  350. 
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had  been  entered  in  the  poll-book  as  given  for  the  sitting  1843. 
members  ;  considering  this  to  be  a  matter  that  related  to 
the  question  of  the  return  only.  But  when  it  was  pro* 
XKMed  to  add  to  the  poll  the  vote  of  Lavender  Boll^  whose 
vote  had  been  tendered  at  the  election  for  the  sitting 
members,  and  rejected  by  the  returning  officer  in  the  ex- 
ercise  of  the  judicial  powers  which  lie  then  possessed,  on 
account  of  a  defect  in  the  assessment  of  his  freehold  to 
the  land-tax,  it  was  objected  on  the  part  of  the  petitioner, 
that  this  case  could  not  be  inquired  into  without  con- 
founding the  distinction  between  the  merits  and  tlie  re- 
turn, for  that  it  related  to  the  merits  of  the  election ;  that 
in  this  instance  the  sheriff  acted  in  his  judicial  capacity, 
and  to  revise  any  part  of  his  judicial  capacity  would  be 
to  enter  into  the  merits;  and  the  Committee  resolved, 
that  the  case  of  Boll  referred  to  the  merits,  and  not  to  the 
return  (1).  Now,  at  an  Irish  election,  the  certificate  of 
registry  produced  by  the  voter  at  the  poll  must,  by  the 
64ih  section  of  the  2  &  3  Will.  4,  c.  88,  be  "  the  certifi- 
cate directed  by  that  act."  The  question,  whether  it  is 
such  a  certificate,  must  be  decided  before  the  voter  can 
be  admitted  to  poll.  There  is  no  one  who  can  decide 
that  question  but  the  returning  officer,  and  he  must  de- 
cide it  in  his  judicial  character,  which  is  so  far  left  unim- 
paired by  the  Irish  Reform  Act.  The  Committee,  there- 
fore, when  they  resolved  in  Maurice  Phelans  caseiS)^ 
that  the  vote  was  improperly  rejected,  must,  it  is  appre<^ 
hended,  have  determined  that  the  returning  officer  had 
jurisdiction  to  decide  the  question  of  the  validity  of  the 
certificate,  but  decided  it  erroneously.  And  thus,  accord- 
ing to  the  principle  of  Bolts  case  (which  is  on  all  fours 
with  the  present),  the  matter  of  the  allegations  in  the  pe- 
tition respecting  the  rejection  of  the  tendered  votes  by 

(1)1  Lud.  354,  397.  (2)  Ante,  630. 
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184i3.  the  returning  officer,  is  one  that  relates  not  (o  the  return 
merely,  but  to  the  merits  of  the  election;  and  the  Committee 
have  already  entered  into  the  merits,  when  they  put  upon 
the  poll  the  vote  of  Maurice  Phelan,  and  the  other  votes 
within  the  effect  of  the  resolution  in  his  case.  It  is  true, 
that  in  the  Bedfordshire  case  the  Committee  refused  to 
entertain  the  question  of  the  merits  of  the  election :  but 
there  the  petition  was  in  its  terms  limited  to  the  amend- 
ment of  the  return,  and  had  been  classed  accordingly  by 
the  resolution  of  the  House  (1). 

So  likewise  in  the  other  cases  that  have  been  cited, 
where  the  matter  of  the  petition  was  held  to  be  confined 
to  the  question  of  the  return,  the  circumstances  com* 
plained  of  as  falsifying  the  return  arose  not  from  an  error 
of  judgment  on  the  part  of  the  returning  officer  in  the 
exercise  of  judicial  functions,  but  from  his  illegal  or 
fraudulent  conduct;  in  the  Middlesex  case  (2),  in  having 
omitted  to  reckon  upon  the  poll  votes  which  were  ten- 
dered and  objected  to  before  the  close  of  the  poll,  but 
not  examined  and  allowed  till  afterwards ;  in  the  Carnar- 
von case  (3),  in  reckoning,  when  he  cast  up  the  poll,  the 
tendered  votes  together  with  the  votes  actually  received ; 
and  in  the  Canterbury  case  (4),  in  illegally  rejecting  votes, 
on  the  ground  of  the  name  in  the  register  not  being  spelt 
in  the  same  way  in  which  the  voter  spelt  it  at  the  poll, 
although  the  name  so  spelt  was  idem  sonans  with  that  on 
the  register.  In  the  Tralee  case  (5),  a  case  closely  re- 
sembling the  present,  where  a  number  of  votes  had  been 
rejected  at  the  poll  on  the  ground  of  an  alleged  objection 
to  the  form  of  the  certificates  and  affidavits,  and  the 
Committee  decided  against  the  objection   and  put  the 

(1)1  Lud.  325.  (2)  2  Peck.  338. 

(3)  C.  &  R.  127.  (4)  K.  &  O.  134. 

(6)  F.  fit  F.  322,  327. 
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votes  on  the  poll,  it  was  never  supposed  that  the  inquiry      184*2. 
was  limited  to  the  return ;  on  the  contrary,  the  Committee, 
by  the  express  terms  of  their  resolution  (I),  indicated  that 
they  did  not  intend  to  preclude  the  consideration  of  any 
other  objection  to  the  vote. 

Mr.  Austin  in  reply. — It  is  conceded  that,  as  far  as  the 
form  of  the  petitions  is  concerned ,  their  allegations  are 
the  same,  and  that  every  part  of  the  second  petition  is 
confined  to  the  matter  of  the  return.  But  then  it  is  said, 
that  there  is  a  difference  in  the  prayer  of  the  first  pe* 
tition  which  lets  in  the  question  of  the  merits,  inasmuch 
as  it  prays  the  House  to  declare  the  sitting  members  not 
duly  elected^  &c.  Is  it  meant  to  be  said,  that  the  word 
**  election"  is  confined  in  its  signification  to  the  merits  of 
the  election  ?  The  execution  of  the  writ  by  making  the 
return  is  also  in  one  sense  the  election.  In  the  Carnarvon 
case  (2)  the  petition  was  worded  in  the  same  manner  as 
this.  The  effect  of  a  petition,  however,  is  not  to  be 
looked  for  in  the  prayer,  which  has  reference  merely  to 
the  allegations  which  have  preceded,  and  cannot  enable 
the  parties  to  enter  into  any  matter  not  substantially  com- 
prised in  (hem.  It  is  said,  however,  tliat  the  petitions 
do  in  substance  impugn  the  merits  of  the  election,  be- 
cause the  acts  of  the  returning  officer  that  are  complained 
of  were  acts  done  by  him  in  a  judicial  capacity.  It  is  un- 
necessary to  inquire  whether  this  be  a  correct  statement 
of  the  distinction  between  petitions  relating  to  the  return, 
and  petitions  relating  to  the  merits :  as  it  is  submitted,  for 
the  reasons  insisted  on  in  the  argument  in  Maurice  Phe- 
lan's  case  (3),  that  the  effect  of  the  provisions  of  the  Irish 
Reform  Act  has  been  to  deprive  the  returning  officer  of 
all  judicial  authority  in  the  matter  in  which  he  has  here 

( 1 )  F.  &  F.  330 ;  and  see  the  reporter's  note  there. 

(2)  C.  &  R.  127  i  S.  C.  P.  &  K.  106.  (3)  Ante,  632. 
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1842.  assumed  to  exercise  such  authority ;  and  that  upon  the 
production  of  the  voter's  certificate  or  affidavit  of  registry, 
he  had  simply  the  ministerial  duty  to  perform  of  receiving 
and  recording  the  vote.  The  foundation  of  the  argument 
on  the  other  side  therefore  wholly  fails.  The  Tralee 
case  {I)  was  altogether  and  strictly  a  case  of  scrutiny: 
the  petition  contained  the  proper  allegations  for  that 
purpose^  and  lists  of  objected  votes  had  been  regularly 
delivered  in :  the  question  of  the  return  was  not  raised 
at  all:  the  petitioner  was  entitled  to  proceed  either 
against  the  return  or  the  election,  and  took  the  hitter 
alternative. 

The  Committee,  after  deliberation,  resolved :  That  the 
Committee  cannot,  upon  the  petitions  referred  to  them, 
inquire  into  the  merits  of  the  vote  of  Charles  Beanconi. 

Final  reso-       Qn  the  9th  of  June  the  Committee  came  to  the  follow- 

lations. 

mg  resolutions : 

'*  That  William  Christmas  and  William  Morris  Reade, 
Esquires,  were  not  duly  returned  as  members  to  serve  in 
this  present  parhament  for  the  county  of  the  city  of 
Waterford. 

'*  That  Henry  Winston  Barron,  Esq.  (now  Sir  Henry 
Winston  Barron,  Bart.)  and  Thomas  Wyse,  Esq.,  ought 
to  have  been  returned  as  members  to  serve  in  thb 
present  parliament  for  the  county  of  the  city  of  Water- 
ford." 

"  That  the  Cliairman  be  directed  to  move  the  House, 
that  William  Christmas  and  WilUiam  Morris  Reade, 
Esquires,  and  all  other  persons  entitled  so  to  do,  be  at 
liberty  to  question  the  election  within  fourteen  days." 
Jun§  10.  These  resolutions  being  reported  to  the  House,  it  waa 
ordered  that  the  return  be  amended,  by  rasing  out  the 

(1)  F.&F.SIS. 
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names  of  Mr.  Christinas  and  Mr.  Rcadc,  and  inserting     1842. 
the  names  of  Sir  H.  W,  Barron  and  Mr.  Wyse  instead  "~ 
thereof. 

And  it  was  also  ordered,  that  Mr.  Christmas  and 
Mr.  Reade,  and  all  other  persons  entitled  so  to  do,  be  at 
liberty  to  question  the  election  of  Sir  H.  W.  Barron  and 
Mr.  Wyse  within  fourteen  days  then  next. 


(    660    ) 


CASE  XXIII. 

A  T  H  L  O  N  E. 

1842.     The  Committee  was  appointed  on  the  7th  of  June,  1848, 
and  consisted  of  the  following  gentlemen : 

Edward  Divett,  Esq.,  M.  P.  for  Exeter- (Chairman.) 
Hon.  Eliot  Thomas  Yorke,  M.  P.  for  Cambridgeshire. 
Sir  Benjamin  Hall,  Kart.,  M.  P.  for  Marylebone. 
Beriah  Botfield,  Esq.,  M.  P.  for  Ludlow. 
Sir  John  Easthope,  Bart,  M.  P.  for  Leicester. 
John  Hornby,  Esq.,  M.  P.  for  Blackburn. 
Edward  Royd  Rice,  Esq.,  M.  P.  for  Dover. 
Petitioners — Thomas  Glynn  and  John  Dowde,  Electors. 
Sitting  JWtvwftcr— George  dc  la  Poer  Bercsford,  Esq. 
Ciynuheljor  the  Pefitiomrs — Mr.  Serjt.  Merewethcr,  and  Mr.  O'Haiilon. 

Agent— }^lr.  Bryden. 

Counsel  for  the  Sitting  Member — Mr.  Austin,  Q.C.,  Mr.  Cockbuni,  Q.C-. 

Mr.  Serjt.  Wrangham,  and  Mr.  Smyly. 

Agents — Messrs.  Currie  and  Woodgate. 

The  petition  stated  that  the  election  was  held  on  Tues- 
day, the  6th  July,  1841;  that  Cuthbert  Fetherston  H., 
Esq.,  acted  as  returning  officer,  and  Daniel  Henry  Far- 
rell,  Esq.  and  George  De  la  Poer  Beresford,  Esq.  were 
candidates ;  that  a  poll  having  been  demanded,  the  same 
was  commenced  on  the  said  6th  July,  and  proceeded  in 
from  day  to  day  until  the  8th  July,  when  the  same  was 
finally  closed,  and  Mr.  Beresford  was  declared  to  have 
been  duly  elected,  and  was  accordingly  returned;  that 
the  number  of  voters  stated,  at  the  close  of  the  poll,  to 
have  voted  for  Mr.  Beresford  was  thirty,  and  for  Mr. 
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Farrell  seventeen,  making  an  apparent  majority  for  Mr.  1843. 
Beresford  over  Mr.  Farrell  of  thirteen  votes ;  that  such 
majority  was  an  apparent  and  colourable  majority,  and  the 
said  return  an  illegal  return ;  that  the  said  majority  was 
obtained  in  favour  of  Mr.  Beresford  in  consequence  of  the 
said  Cuthbert  Fetherston  H.  by  himself,  or  his  deputy, 
having  refused  to  receive  and  reckon  on  the  poll  for  Mr. 
Farrell  the  votes  of  very  many  persons,  each  and  every 
one  of  whom  was  and  were  at  the  time  of  the  election 
registered  electors  of  the  borough,  and  had  made  their 
respective  affidavits  and  received  their  respective  certifi- 
cates of  registry,  and  each  and  every  one  of  whom  claimed 
to  vote,  and  tendered  their  votes  at  the  election  for  Mr. 
Farrell;  that  the  votes  of  the  following  amongst  other 
persons  who  were  entitled  to  vote  at  the  election,  and 
who  claimed  to  vote,  and  tendered  their  votes  for  Mr, 
Farrell  thereat,  were  rejected  at  the  election,  on  the 
ground  of  an  insufficient  or  irregular  description  of  their 
qualification  in  their  respective  affidavits  or  certificates  of 
registry,  that  is  to  say,  the  votes  of  [here  followed  the 
names  of  ninety-three  persons] ;  that  the  rejection  of  all 
the  votes  aforesaid  was  protested  against  by  divers  of  the 
electors  of  the  borough,  as  also  by  the  petitioners ;  not- 
withstanding which  protest  the  said  Cuthbert  Fetherston 
H.  or  his  deputy,  persevered  in  rejecting  the  said  votes, 
and  refused  to  reckon  the  said  votes  on  the  poll  at  the 
final  close  thereof;  that  if  the  said  votes  had  been  re- 
ceived and  reckoned  on  the  poll,  as  they  ought  in  law  to 
have  been,  Mr.  Farrell  would  have  a  large  majority  over 
Mr.  Beresford,  and  it  would  have  been  the  duty  of  the 
said  returning  oflicer  to  have  returned  Mr.  Farrell,  and 
he  ought  in  law  to  have  been  returned  as  the  member 
duly  elected  and  chosen. 

The  prayer  of  the  petition  was,  *'  that  the  House  will 
adjudge  and  declare  that  the  election  of  Mr.  Beresford 
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1842*     was  a  void  election,  and  thai  the  return  of  Mr.  Beresford 
~  is  an  illegal  return,  and  ought  to  be  amended,  and  that 

the  same  may  be  amended,  by  adding  the  votes  of  the 
said  persons  above  mentioned  to  the  poll  of  Mr.  Farrelli 
and  substituting  his  name  on  the  return,  instead  of  the 
name  of  Mr.  Beresford,  and  that  the  House  will  grant 
such  further  and  other  relief  in  the  premises  as  the  merits 
of  the  case  may  require." 

Petition  The  recognizance  entered  into  in  respect  of  the  petition 

SitMhMgh  ^^  Thomas   Glynn  and    John  Dowde,  expressed  tbat 
one  of  the     «  Thomas  Glynn,  and  John  Dowde,  and  the  two  personi 

petitioners  , 

(the  only     wbo  joined  in  the  recognizance  as  sureties,  severally  ac- 
eotere/into  I^nowledgcd  themselves  to  owe,  &c.  the  following  sumi; 

the  iccogni-  u]^^i  jg  jq  g^y )  the  Said  Jolm  Dowde  the  sum  of  one  thou- 
zance)had     ^  '"' 

given  notice  sand  pounds,  and  the  two  sureties  the  sum  of  five  hundred 
Speaker  of    pounds  each,  to  be  levied,  &c.:"  the  name  of  Thomas 
ofwitMraw^  ^rlynn,  whosc  name  appeared  in  the  introductory  part  of 
ing  from  the  the  recognizance,  as  intending  to  enter  into  the  recogni- 
zance, being  omitted  in  the  subsequent  part,  where,  if  that 
intention  had  been  carried  into  efiect,  his  name  should 
have  appeared  as  bound,  together  with  the  other  peti- 
tioner, John  Dowde,  for  the  sum  of  one  thousand  pounds. 
On  the  3d  May,   1842,  the  Si^eaker  acquainted  the 
House  that  he  had  received  a  notice  from  John  Dowde 
that  it  was  not  his  intention  to  proceed  with  his  petition; 
which  notice  the  Speaker  read  to  the  House  as  follows: 

"  In  the  matter  of  the  petition  against  the  return  for 
the  borough  of  Athlone,  in  Ireland. 

''  To  the  Right  Honourable  the  Speaker  of  the  House 
of  Commons. 

'*  Whereas  I,  the  undersigned  John  Dowde,  of  &C., 
together  with  Thomas  Glynn,  did  sign  a  petition  to  the 
Honourable  the  House  of  Commonsi  complaining  of  die 
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return  of  George  de  la  Poer  Berefiford,  Esq.,  and  praying  184®. 
that  the  House  should  adjudge  and  declare  that  the  elec- 
tion  of  the  said  George  dc  la  Pocr  Bcresford  for  the  said 
borough  of  Athlone  was  a  void  election,  and  that  the 
return  of  the  said  George  de  la  Poer  Beresford  was  an 
illegal  return,  which  said  petition  was  presented  to  the 
House  of  Commons  on  the  6th  day  of  September,  1 841 ; 
and  whereas  I  alone  am  the  only  petitioner  that  entered 
into  a  recognisance  for  the  payment  of  all  costs  and  ex- 
penses to  become  payable  on  account  of  the  same :  Now 
I,  the  said  John  Dowde,  pursuant  to  the  provisions  of  the 
statute  in  such  case  made  and  provided,  passed  in  the 
session  holden  in  the  fourth  and  fifth  years  of  the  i*eign  of 
her  Majesty  Queen  Victoria,  and  of  all  and  every  other 
power  and  authority  entitling  me  so  to  do,  do  hereby 
give  notice  to  you,  as  Speaker  of  the  House  of  Com- 
mons, that  it  is  not  my  intention  to  proceed  with  that  my 
petition.    Given  under  my  hand  this  2A  day  of  May,  1842. 

"  John  Dowder 

And  on  the  same  day  John  Dowde  addressed  a  written 
notice  to  the  sitting  member,  which  expressed  that  '^  he 
withdrew  from  the  petition,  and  would  not  hold  himself 
responsible  for  the  costs  that  might  be  incurred  in  its 
further  prosecution." 

On  the  4th  May  it  was  ordered  by  the  House,  that 
there  be  laid  before  the  House  a  copy  of  any  recognizance 
or  recognizances  entered  into  separately  or  conjointly  by 
the  petitioners  against  the  return  of  the  sitting  member 
for  Athlone  ;  also,  the  names  of  the  petitioners  attached 
to  such  petition;  which,  on  the  following  day,  were  pre- 
sented pursuant  to  the  order. 

The  Committee  being  met,  Mr.  Cockburn,  on  the  part     June  8. 
of  the  sitting  member,  took  a  preliminary  objection  to 
the  petition  being  proceeded  with. — The  4th  section  of 
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184S.     the  statute,  4  &  5  Vict..c.  58,  requires  that  one  at  least 
of  the  persons  who  enter  into  the  recognizance  shall  be 
a  person  who  subscribed  the  petition.     If  the  security 
for  the  payment  of  the  costs  had  been  the  only  object 
here  in  view,  it  would  have  been  unnecessary  to  do  more 
than  provide  that  the  persons  entering  into  the  recog- 
nizance should  be  persons  of  sufficient  substance  and  re- 
sponsible character.     And  in  superadding  the  condition, 
that  one  of  the  persons  bound  in  the  recogizance  shall  be 
a  petitioner,  the  intention  seems  to  have  been  to  prevent 
the  danger  of  speculative  petitions  from  persons  uncon- 
nected and  unacquainted  with  the  circumstances  of  the 
case,  and  to  ensure  that  one  at  least  of  the  parties  ap- 
pearing before  the  Committee  as  responsible  for  the  pro- 
secution of  the  petition  shall  be  a  person  interested  in 
the  election  either  as  an  elector  or  a  candidate.     In  the 
present  case  it  appears  that,  whatever  the  intention  might 
have  been,  only  one  of  the  petitioners,  Dowde,  did  in  fact 
enter  into  the  recognizance.      And   Dowde   has  since 
availed  himself  of  the  power  given  by  the  18th  section, 
and  withdrawn  from  the  prosecution  of  the  petition.    So 
that  there  is  at  present  no  party  before  the  Committee  in 
the  character  of  a  petitioner,  who  is  liable  under  the  recog- 
nizance.     [T/ic   Chairman, — His  withdrawal    does   not 
avoid  his  recognizance.]     The  liability  attaches  on  him 
as  petitioner :  if  he  continued  liable  after  withdrawal  from 
the  petition,  the  permission  to  withdraw  would  be  ren- 
dered nugatory.     The  words  of  the  18th  section,  more- 
over, appear  to  limit  the  Uability  to  the  costs  that  **may 
have  been  incurred"  up  to  the  time  of  withdrawal.     At 
all  events,  the  sitting  member  has  no  longer  the  kind  of 
security  which  it  was  the  intention  of  the  act  to  give  him, 
in  requiring  a  recognizance  in  which  a  petitioner  should 
be  bound.     Under  the  94th  section  of  the  act  it  is  only 
against  a  ''petitioner  or  pelitioners,'*that  the  recognizances 
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can  be  estreated.  And  Dowde  having  withdrawn^  there  ^842. 
is  no  longer  a  petitioner  who  is  bound,  and  against  whom 
that  remedy  may  be  enforced.  It  is  submitted,  therefore, 
that  both  upon  the  letter  and  the  intention  of  the  statute, 
the  petition  cannot  be  proceeded  with.  Nor  can  this  be 
considered  a  hardship  upon  the  other  petitioner,  Glynn, 
since  he  might  have  protected  himself  against  the  conse- 
quences of  Dowde's  withdrawal  by  joining  in  the  recogni- 
zance, or  presenting  a  separate  petition. 

Mr.  Serjt.  Merewether^  for  the  petitioners. — Without 
entering  into  the  general  question  whether  the  Committee 
are  competent  to  entertain  an  objection  to  their  jurisdic- 
tion over  the  petition  which  has  been  referred  to  them  by 
the  House,  it  is  submitted  that  the  particular  matter  now 
in  issue  is  not  within  the  jurisdiction  of  the  Committee, 
but  is  one  which  it  is  the  province  of  the  House  to  deter- 
mine, and  upon  which  the  House  in  the  present  instance 
has  actually  come  to  a  decision.  The  18th  section  of  the 
statute  4  &  5  Vict.  c.  58,  enables  the  petitioner  or  peti- 
tioners to  withdraw  the  petition,  by  giving  notice  in  writing 
to  the  Speaker,  and  also  to  the  sitting  member  or  his 
agent,  that  it  is  not  intended  to  proceed  with  the  petition. 
When  therefore  the  petitioner,  Dowde,  seeking  to  avail 
himself  of  the  provisions  of  this  section,  gave  notice  to  the 
Speaker  of  his  intention  not  to  proceed  with  the  petition, 
that  was  the  time,  and  then  it  rested  with  the  House  to 
consider,  whether  the  petition  still  continued  in  force,  not- 
withstanding this  proceeding  on  the  part  of  Dowde.  It 
appears,  moreover,  that  from  the  information  laid  before 
the  House  on  the  5th  of  May,  the  House  was  cognizant 
of  all  the  facts  relating  to  the  question.  The  House,  how- 
ever, did  not  make  any  order  that  the  order  for  referring 
the  petition  be  discharged,  as  is  usual  in  cases  where  the 
petition  is  withdrawn.  And  here  is  the  petition,  referred 
in  ^regular  course  to  this  Committee.    The  House  must 

VOL.  I. — B.  A.  E.  C.  Y  Y 
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1842.  therefore  have  decided,  that  the  petition  could  not  be 
withdrawn  by  this  proceeding  of  Dowde;  but  that,  not- 
withstanding this  attempted  withdrawal  on  his  part,  there 
is  still  a  petition  to  be  tried,  and  a  petitioner  competent  to 
appear  in  that  character  before  the  Committee. 

Even  if  the  question  still  remained  for  the  decision  of 
the  Committee,  and  was  one  which  the  Committee  had 
jurisdiction  to  determine,  the  case  might  be  proceeded 
with.  The  18th  section  of  the  act  provides^  "that  it 
shall  be  competent  to  the  petitioner  or  petitioners,  at  any 
time  after  the  presentation  of  the  petition,  to  withdnv 
the  same  :"  which  must  be  understood  as  enabling  *'  the 
petitioner,"  where  there  is  but  one,  "the  petitioneni" 
where  there  are  more  than  one,  to  withdraw  the  petitioDi 
but  not  as  empowering  one  of  several  petitioners  to  take 
that  step.  The  attempted  withdrawal  by  Dowde  alone, 
without  the  concurrence  of  the  other  petitioner^  was  con* 
sequently  ineffectual. 

Mr.  Cochburn  in  reply. — The  examination  of  the  re- 
cognizances being  committed  exclusively  to  an  officer  ap- 
pointed for  the  purpose,  who  reports  in  general  terms 
upon  their  sufficiency,  the  House  has  in  the  regular  coune 
no  means  of  becoming  acquainted  with  any  informality  in 
the  recognizances.  And  although  in  the  present  case  a 
copy  of  the  recognizance  was  laid  before  the  House,  it 
does  not  follow,  because  the  petition  was  not  thereupon 
ordered  to  be  discharged,  that  the  House  decided  this 
question,  and  decided  it  in  favour  of  the  competency  of 
the  petitioners  to  be  heard.  For  this  was  a  question  that 
the  House,  if  it  had  been  brought  before  them,  would  have 
refused  to  entertain :  the  petition  having  been  referred  io 
the  General  Committee  of  Elections,  was  wholly  out  of 
the  power  and  jurisdiction  of  the  House,  and  had  passed 
into  that  of  another  tribunal.  In  the  recent  case  of  the 
Belfast  petition,  when  an  objection  was  taken  in  the  House 
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to  the  petition  being  referred  to  the  General  Commit  tee,  1840. 
311  the  ground  that  the  petitioner,  Lord  Ennishowen,  who 
petitioned  in  the  character  of  a  candidate,  had  been  cred- 
ited a  peer  since  the  election,  it  was  answered,  that  the 
petition  having  been  receited,  the  House  had  no  alterna- 
tive left  in  the  matter,  as  the  statute  (1)  rendered  it  impe- 
rative to  refer  it  to  the  General  Committee  (2).  So,  in  the 
present  case,  if  the  sitting  member  had  taken  this  objection 
before  the  House,  he  would  have  been  met,  as  in  the  Bel- 
fast case,  with  the  answer,  that  it  was  now  too  late  to  raise 
the  question  there;  that  the  petition  having  been  not 
only  received,  but  referred  to  the  General  Committee,  the 
House  had  no  longer  any  authority  over  it;  that  the  Ge- 
neral Committee  being  seised  of  it,  was  bound  to  appoint 
n  Select  Committee  to  try  it;  that  the  House  had  no 
choice  under  the  statute  but  to  refer  the  petition  to  the 
Select  Committee,  which  was  now  the  only  tribunal  com- 
petent to  take  cognizance  of  the  petition.  And  the  juris- 
diction thus  devolving  on  the  Committee  is  not  confined 
to  matters  connected  with  the  merits  of  the  election,  but 
extends  also  to  questions  affecting  the  competency  of  the 
petitioners,  or  any  other  ground  that  might  be  taken  as  a 
preliminary  objection  to  the  right  of  the  petitioners  to  be 
beard.  Mr.  Rogers  (3),  in  treating  of  this  subject,  re- 
marks, *'  that  a  Select  Committee  is  the  legitimate  tribunal 
before  which  objections  both  to  the  form  and  the  aub- 
itance  of  a  petition  ought  now  to  be  taken;''  and  his  ob- 
servations apply  equally  to  all  kinds  of  preKminary  objec- 
;ions,  though  relating  to  matters  of  procedure,  merely 
ntroductory  to  the  main  business  of  the  case. 

The  construction  put  on  the  18th  section  of  the  sta- 
;ute  4  &  5  Vict.  c.  58,  is  a  forced  construction^  wrung 
Tom  the  literal  sense  of  the  expressions,  but  quite  incon- 

(l)  4  &  5  Vict.  c.  58,  8.  30.  (2)  See  Belfast  case,  ante,  554. 

(3)  On  Comroiltees,  12, 14. 

Y  y2 
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184S.  sistent  with  the  spirit  of  the  enaclment.  According  to 
that  construction  it  is  said,  that  where  there  are  more  than 
one  petitioner,  one  of  them  cannot  withdraw  alone,  nor 
unless  all  of  them  concur.  But  can  it  be  supposed  that 
it  was  intended  to  make  it  compulsory  on  a  party  to  pro- 
secute the  petition,  though  convinced  of  the  error  of  the 
step  taken,  and  desirous  of  withdrawing,  because  he  may 
happen  to  have  a  fellow-petitioner  who  is  determined  at 
all  risks  to  persevere  ? 

The  Committee  after  deliberation  resolved,  that  the 
counsel  for  the  petitioners  do  proceed  with  their  case. 

June  8  4r  d. 

The  return-  Mr.  Scrjt.  Mereweiher  then  proceeded  to  open  the  case 
at^anei^'-  for  the  petitioners. — It  appeared  from  his  statement,  that 
l>orouKh*iQ  ^^  ^'^®  Certificates  and  affidavits  of  registry  of  a  large  pro- 
Ireland  has  portion  of  the  voters  registered  for  the  borough  of  Ath- 

no  autlio-  «^  o 

ritytore-  lone  under  the  10/.  householders' franchise,  the  qualifi- 
oTa?oie°**  cation  of  the  voter  was  described  by  the  word  **  house," 
producing  a  together  with  some  other  word  superadded;  the  descrip- 
of  registry  tions  being,  in  a  great  many  cases, ''  house  and  concerns;" 
tharh"wls  in  others,  "  house  and  garden,*'  "  house  and  yard,"  or 
in^rbU^  with  some  other  similar  addition.  An  objection  was  taken 
of "  bis       at  the  election  that  this  was  not  a  good  description  of  the 

house  and  i./»       .  11  n   , 

concerns/'  qualincation,  and  that  the  votes  of  the  persons  whose  cer- 
and  ya°rd!"  tificates  or  aflBdavits  were  in  this  form,  could  not  be  re- 
*'*m '  ^^'  ceived ;  and  the  returning  ofiicer,  by  the  advice  of  the 
Totes  ten-  gentleman  who  attended  as  his  assessor,  rejected  the  votes, 
election  for  Ninety-three  votes  tendered  for  Mr.  Farrell,  and  thirty- 
i*n^lrdand  ^'"'^^  votes  tendered  for  Mr.  Beresford,  were  rejected  on 
Meie  reject-  this  ground.     It  was  now  submitted  to  the  Committee  on 

ed  by  tbe 
returning 

oflficer  on  tbe  ground  that  the  statement  of  tbe  voters'  qualification  in  their  certificates  of 
registry  was  not  conformable  to  the  statute  2  &  3  Will.  4,  c.  88,  the  Committee  p«it  Uie 
voles  upon  the  poll,  and  determined,  that  the  candidate  who  was  then  in  the  majority  wu 
entitled  to  the  return,  but  refused  to  enter  into  tbe  merits  of  the  election  by  a  scrutiny  of  the 
votes  ;  and  leave  was  given  to  the  unseated  memlier  and  the  electors  to  question  tbe  electioo 
within  fourteen  days. 
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the  part  of  the  petitioners,  1st,  that  the  returning  officer  1840. 
had  no  authority  to  reject  these  votes,  and  that  they  ~ 
should  be  put  upon  the  poll  by  the  Committee,  and  the 
return  amended  accordingly  in  favour  of  Mr.  Farrell  ; 
and  2dly,  that  this  question  of  ihe  return  was  the  only  one 
that  the  Committee  on  the  petition  before  them  were  com- 
petent to  decide,  and  that  they  could  not  enter  into  the 
merits  of  the  election  by  a  scrutiny  of  the  votes ;  but  that 
the  question  of  the  merits  of  the  election  must  be  left  to 
be  determined  by  another  Committee,  if  Mr.  Beresford, 
upon  leave  obtained  from  the  House,  should  think  fit  to 
petition  against  the  election  of  Mr.  Farrell. 

The  poll-books  having  been  produced  by  the  clerk  of 
the  peace  of  the  county  of  Westmeath,  together  with  an 
affidavit  of  verification  by  the  sheriff  of  the  county  of 
Westmeath,  who  was  the  returning  officer  at  the  elec- 
tion (1); 

Mr.  Austin  informed  the  Committee,  that  both  the 
questions  raised  for  their  determination  having  been 
argued  before  the  Waterford  Committee  (S),  and  decided 
by  that  Committee  in  a  manner  favourable  to  the  course 
proposed  on  the  other  side,  he  was  prepared  to  acquiesce 
in  those  decisions,  without  repeating  the  discussion  on  the 
present  occasion ;  and  although  there  might  be  a  verbal 
diflTerence  between  the  form  of  the  certificates  and  affi- 
davits in  this  case  and  those  in  the  Waterford  case,  that 
difference,  he  submitted,  was  not  such  as  afforded  any 

(1)  Part  of  the  borough  of  Atblone  is  in  the  couoty  of  Roscommon,  and 
part  in  the  county  of  Westmeath  ;  the  greater  pait  in  the  latter  county.  By  the 
84th  section  of  the  act  for  the  regulation  of  Municipal  Corporations  in  Ireland, 
3  &  4  Vict.  c.  108,  it  is  enacted,  that  in  boroughs  which  return  a  member 
or  members  to  serve  in  Parliament,  other  than  cities  and  towns  which  are 
counties  of  themselves,  the  mayor*  or  in  any  such  borough  where  there  is  no 
mayor  (which  is  the  case  with  respect  to  Athlone),  the  sheriff  of  the  county  in 
which  the  whole  or  the  greater  part  of  sich  borough  shall  be  situate,  shall  be 
the  returning  officer  at  all  elections  for  such  members. 

(2)  Ante,  630  and  649. 
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184^,  ground  for  a  distinction  between  the  cases  in  point  of 
principle. 

The  tendered  votes  which  had  been  rejected  by  the 
returning  officer  on  the  ground  above  stated,  were  then 
put  upon  the  poll  by  consent,  giving  Mr.  Farrell  a  ma- 
jority of  votes  over  Mr.  Beresford. 

On  the  10th  June,  the  following  resolutions  were  re- 
ported to  the  House : 

That  George  De  la  Poer  Beresford,  Esq.,  was  not 
duly  returned ;  and  that  Daniel  Henry  Farrell,  Esq.,  ought 
to  have  been  returned. 

And  on  the  same  day,  leave  was  given  to  Mr.  Beres- 
ford, and  all  other  persons  entitled  so  to  do,  to  question 
the  election  of  Mr.  Farrell  within  fourteen  days  then 
next(l). 

(I)  Petitions  were  in  consequence  presented  by  electors,  upon  the  trial  of 
which  in  the  following  session,  the  election  was  declared  void  :  see  AthUMem, 
1  Ban  &  Am.  lid. 
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ADJOURNMENT. 
See  CoiiM iTTEEy  I.  (4). 

AFFIDAVIT. 
See  Poll,  (1),  4,  5. 

AGENCY. 
See  Bribery,  (2). 
Treating,  (2). 

1.  Evidence  of. — NewcaUle-'Under 
l^m€y  445. 

9.  A  rgument,  Uiat  the  consequences 
of  bribery  by  an  agent  are  not  affected 
by  4  &  5  Vict.c.  57.— W.  446. 

S.  Argument  that  by  4  &  5  Vict 
c.  67,  bribery  by  an  election  agent 
does  not  affect  the  seat  of  the  princi- 
pal, unless  the  agent  had  authority 
from  him  to  commit  it. — Id,  448. 

4.  Bribery  by  an  agent  employed 
by  the  sitting  member  in  conducting 
the  election,  will  affect  the  seat,  though 
committed  without  the  knowledge  and 
consent  of  the  sitting  member. — &- 
cand  Ipswichf  601. 

AGENTS. 
See  Witnesses,  (4),  5,  9,  10. 

BRIBERY. 

See  Committee,  (2). 

Disqualification,  (9). 

(1).  Whalu. 
1.  Qmere,  whether  loans  of  money 
systematically  advanced  to  the  poorer 
class  of  voters,  for  the  purpose  of 
obtaining  political  influence,  amount 
to  bribery. — Abraham  Agkfufi  case, 
I^mRigiifSUy  5X7. 


2.  Argument,  that  a  loan  of  money 
to  an  elector  is  not  bribery,  unlns  it 
is  made  upon  a  contract  for  his  vote. 
— W.  516. 

3.  Argument,  that  a  contract  re- 
specting the  vote  is  not  necessary  to 
constitute  bribery.— Irf.  518. 

4.  Argument,  that  a  system  of  ad- 
vancing loans  of  money  to  the  poorer 
class  of  voters,  is  a  device  amounting 
to  bribery,  within  2  Geo.  2,  c.  24. — 
Id,  520. 

5.  Bribery  by  payments  to  voters 
for  their  travelling  expenses  and  loss 
of  time. — Second  Ipswich,  587. 

(2).  Evidence  of, 

1.  Evidence  admitted  of  the  con- 
versation of  persons  engaeed  in  al- 
leged acts  of  bribery,  sucti  persons 
being  first  proved  to  be  voters,  tliough 
it  was  not  shown  to  have  taken  place 
in  the  presence  of  the  sitting  member, 
or  of  any  person  proved  to  be  his 
agent. — Sudbury,  245. 

2.  A  declaration  by  a  person  not 
proved  to  be  an  agent  of  the  sitting 
members,  respecting  an  alleged  cor- 
rupt transaction,  allowed  to  be  given 
in  evidence. — Ipswich,  257. 

3.  The  4  &  5  Vict.  c.  57,  does  not 
enable  the  Committee  to  receive  evi- 
dence of  an  offer  to  bribe,  without 
previous  proofof  agency. — Id.  25d. 

4.  A  witness  not  shown  to  be  con* 
nected  with  the  sitting  members,  ex- 
cept by  having  occasionally  attended 
the  meetings  of  their  election  com- 
mittee, allowed  to  be  asked,  what  he 
stated  respecting  a  voter  to  a  person^ 
who  did  not  appear  to  be  more  nearly 
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A  hmMtm  ihdd  to  be  a  ^MMiwr" 
witini  the  T7^  seetion  of  cW  RciarrB 
AtL  —  Tkmna  Gemg^t  cmat^    Lyme 

CERTinCATE  Of  REGISTRY. 

The  retorDrn^  offirer  at  ao  dcctkn 
for  a  dtj,  towa,  or  borovgh  in  Iiciaad, 
has  no  aothorhy  to  reject  the  vote  of  a 
voter  pfodociaf  a  certificate  of  regv§- 
tfjT  expreMUtt  tliat  he  was  registered 
ni  right  of  bis  "boose  and  premi- 
•es,"  or  ''home  and  coocems,"  or 
*  house  and  jard,"  situate,  Ac  — 

CHAIR3IA5. 

See  WiT3i£M«,  (I;,  .>. 

COMMITTEE. 

I.   ProceedingM  of. 

(1).  Preliminary  Rctoiulioht. 

1.  A%  to  opening  statements  in 
cases  of  bribery. — Jpmich,256;  South' 
ampttm,  37ft;   J.^wc  Regit,  455. 

2.  As  to  opening  statements  in 
cases  of  treating. — Id, 

3.  As  to  costs. —  a  real  Marlow,5; 
JAfme  Regis,  45.j. 

4.  Ai  to  tbe  mode  of  proceeding  in 
a  scrutiny.— ffi^o/i,  150;  Lyme  Re- 
gi^f  45C.  I 

(2).  O/Ktiing  the  case.  ' 

1.  Where  it  is  sought  to  set  aside 
an  election  on  the  ground  that  it  was 
not  free,  being  controlled  by  briber)-, 
it  i«  necessary  for  the  petitioner,  in 
his  opening,  to  specify  the  particular 
cases  of  bribery  he  intends  to  prove 
in  support  of  his  case,  ihoujrh  he  does 
not  seek  to  charge  the  sitting  mem- 
ber or  any  other  individual  in  parti- 
cular with  bnbery^G  re«f  MnrLj. 


I.  Partui»iar*  rvfor^m  -i  }*t  ji^-^ 
:n  ^.^eaiivz  a  case  «  ^«*fai  arberi. 
— 5»dhD-i  241- 

3«  TVe  C4— HMftee  wuL  mat  -^qofff 

die  peritjoner,  a  ^aipenimt  a  charf*  ^' 

hniicrr.  to  sfette  whn  aad  where  6e 

.   sererai  acts  of  bnbenr  took  pbce.— 

^   Smikmmjim^  3r7!>:    <  P.  Xeaxmtk- 

■Mier-I^flK.  44f. 

4.  TbeCossitSee  wovid  not  ^am 
.   Che   petitjoocrs  to  prove  a  caie  sf 

bribery  noc  speci^ed  ra  their  cpezi9^. 
althoogh  the  cifCKBEStaaon  aoeadr^ 
it  had  COOK  to  the  kaowMge  of  the 
pcfJtioocfs  snKS  aach  €i|MBni^  bit 
ooc  ftfjm  the  etideaee  given  bdbre 
the  Committee. — Somii^mpimm^  400. 

5.  Wherethe  pctiiiuuei  inhitopes- 
io^  charged  the  sittiog  member  vid 
making  before  tbe  electioa  a  dedao- 
tioa,  indicating  an  intention  lo  resort 
to  corrapC  practices,  hot  not  asaoost- 
ing  to  a  specific  act  of  bribery,  or  it- 
tempt  to  bribe,  theComnuttee'did  not 
direct  tbe  petitiooer  lo  dixiose  tht 

I   names  of  the  persons  to  whoa  the 
dedartfioo  was  made. — Pemrym  cs^ 
'   IWamrA,  432. 

(3).  DtvUion  of  Uk  Ctse. 
By  consent  of  the  parties.~Ilsie- 
>/J,  276. 

(4).  AdJoHrumemt, 

1.  Adjournment  of  a  particnltf 
case  in  a  scrutiny,  for  the  purpose  of 
aflfording  time  to  procure  the  attend- 
ance of  a  material  witness,  refiised, 
after  the  case  bad  been  partly  heard.— 
Wigan,  158. 

2.  Adjournment,  in  order  to  afford 
time  for  procuring  the  attendance  of 
the  person  having  the  custody  of  the 
poll  books. — Reading,  414. 

(5).   Reports  to  the  House, 

1.  Under  4  &  5  Vict.  c.  58,  s.  78; 
patsiai. 

2.  Under  4  &  5  Vict.  c.  58,  s,  79 ; 
and  4  &  5  Vict  c.  57. 

Sitting  members  guilty  of  bribery 
,  by  their  agents. — Sudbury,  251; 
Ipswich,  260. 

But  without  the  knowledge  or  con- 
sent of  the  sitting  memben.-^ 


Committee. 
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Stmthamptoiij  401  ;  Sfucaitlc- 
under- Lyme,  452 ;  Second  Jpt- 
wich,  609. 

Systematic  bribery. — Sudbury,  251. 

Inat  the  borough  should  be  dis- 
franchised.^  i(/.  252. 

Systematic  treating  by  means  of  lo- 
cal associations.—  Smithamplon, 
401. 

Corrupt  practices :  Head  money. — 
Newcottl&mnder-Lyme,  453. 
Loans  of  money  to  voters. — Lyme 
Regisy  532. 

Votes  struck  off  the  poll.— H>y- 
mouihj  1 10 ;  Lewes,  118;  Wigan, 
*232. 

Names  of  voters  bribed. — Newcai- 
tU-under-lyme,  452 ;  Second  Ips- 
wich, 609. 

State  of  the  law  relative  to  the 
questions  of  "  opening  the  re- 
gistry," and  the  "clear  yearly 
value"  of  a  property  qualification 
in  Ireland. — Longford,  ^36, 

Aliscooduct  of  a  witness  in  sup- 
pressing documentary  evidence. 
Southampton,  402. 

II.  Juriuliction, 

1.  Where  the  vole  was  objected  to 
before  the  Committee  on  the  ground 
that  the  name  was  improperly  inserted 
in  the  regrister  by  the  revising  barris- 
ter; and  it  was  proved  that  a  noti'^e 
of  objection  was  duly  signed,  that  the 
objector  appeared  before  the  revising 
barrister  in  support  of  his  objection, 
and  that  the  barrister  came  to  a  deci- 
sion on  it;  the  Committee  resolved  to 
proceed  with  the  objection  to  the  vote, 
though  it  was  objected  that  it  did  not 
appear  that  the  notice  of  objection 
was  served  on  the  overseers,  and,  con- 
sequently, that  the  barrister  was  com- 
petent to  come  to  a  decision. — Joseph 
Harper*  s  case,  Great  Mar  low,  25. 

2.  Where  the  vote  was  objected  to 
before  the  Committee  on  the  ground 
that  the  voter's  name  was  improperly 
inserted  in  the  register  by  the  revising 
barrister;  and  it  was  proved  that  a 
notice  of  objection  was  duly  signed, 
that  the  objector  appeared  before  the 
barrister  in  support  of  his  objection, 
and  that  the  barrister  came  to  a  deci- 
sion on  it ;  the  Committee  resolved  to 


proceed  with  the  objection  to  the  vote, 
though  it  was  objected  that  it  did  not 
appear  that  the  voter's  name  was  in- 
serted in  any  list  of  objections  made 
out  by  the  overseers,  and,  conse- 
quently, that  the  barrister  was  com- 
petent to  come  to  a  decision.  — 
Michael  Redmond's  case,  Great  Mar- 
low,  26. 

3.  What  is  a  decision  of  a  revising 
barrister  within  the  meaning  of  the 
60th  section  of  the  Reform  Act. — Ed- 
zoard  NewelCs  case,  Great  Afar/ov, 75. 

4.  The  Committee  will  not  enter- 
tain an  objection  to  a  voter  that  might 
have  been  taken,  and  was  not  taken, 
before  the  revising  barrister.  (S.  P. 
Li/me  Regis,  499)  There  is  no  dif- 
ference in  this  respect  between  cases 
coming  before  the  revising  barrister 
on  an  objection,  and  those  coming 
before  him  on  a  claim.  And  though 
the  case  came  before  the  revising  bar- 
rister on  a  claim,  an  objection  on  the 
ground  of  defective  rating  cannot  be 
brought  before  a  Committee,  unless  it 
was  specifically  taken  before  the  re- 
vising barrister. —  Edmund  WhyaU's 
case,  Wigan,  179. 

5.  The  voter's  name  having  been 
inserted  in  the  overseer's  list  for  n 
"  House,  Market  Place,"  and  haring 
removed  into  premises  consisting  of 
a  house  and  shop  attached,  he  sent  in  a 
claim  to  be  registered  for  a  "  House 
and  Shop,  Market  Place;"  the  re- 
vising barrister  struck  out  the  word 
"  House"  and  inserted  instead  of  it, 
"  House  and  Shop  :"  it  was  held, 
that  it  was  sufficient  to  prove  an  ob^ 
jeclion  taken  before  the  revising  bar- 
rister to  the  claim,  without  proving 
an  objection  to  the  name  as  already 
on  the  list. — Edward  Jckroyd*i  cofff 

Wigan,  185. 

6.  Where  the  voter  quitted  the  pre- 
mises for  which  he  was  registered  be- 
tween the  registration  and  tlie  election, 
the  Committee  struck  his  vote  from 
the  poll,  though  it  was  proved  that  he 
was  not  entitled  to  be  registered  for 
such  premises,  and  no  objection  to 
his  qualification  had  been  taken  be- 
fore the  revising  barrister.  —  John 
Clough\  case,  Blackburn^  323. 

7.  Where  a  claim  was  disallowed 
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by  the  revising  barrister  on  a  preli- 
minary objection,  and  the  claimant 
tendered  his  vote  at  the  election,  the 
Committee  are  not  precluded  from 
going  into  the  consideration  of  other 
grounds  of  objection  besides  that 
which  was  taken  before  the  revising 
barrister. — John  Chidlaw*$  case,  Lkh- 
field,  344. 

8.  In  the  case  of  a  tendered  vote, 
the  Committee  entered  into  the  consi- 
deration of  other  objections  besides 
that  taken  before  the  revising  barrister. 
— Joflies  Alkn't  ca$e,  Lichfield,  365  ; 
S.  P.,  George  Smithes  case,  Lichfield, 
367. 

9.  Where  a  person,  whose  name 
was  not  upon  the  register,  tendered 
his  vote  at  the  election,  the  Committee 
proceeded  with  the  consideration  of 
the  case  upon  proof  of  the  revising 
barrister's  aecision  on  an  application 
to  correct  a  mistake  in  the  description 
of  the  party's  qualification  in  the  over- 
seer's list,  and  without  proof  of  a  de- 
cision on  a  claim  or  objection. — 
George  Sellers  case,  Lyme  Kegis,  511. 

DISQUALIFICATION. 
Of  a  Candidate, 

(1).  By  appointment  to  the  office  of 
returning  officer. —  Wakefield,  277. 

(2).  By  bribery  at  a  former  elec- 
tion. Where  an  election  was  avoided  on 
petition,  and  the  Committee  reported 
that  the  sitting  member  was  by  his 
agents  guilty  of  bribery  at  the  election, 
but  that  no  evidence  was  given  to 
show  that  the  bribery  was  committed 
with  the  knowledge  and  consent  of 
the  sitting  member,  tie  was  held  ineli- 
gible at  the  election  which  took  place 
in  consequence  of  such  avoidance. — 
Second  Jsewcastle-under-Lyme,  57^. 

(3).  Notice  of,  to  electors. —  Wake- 
field, 307;  Second  Newcastlc-under- 
I^me,  572. 

(4).  Notice  of  a  candidate's  ineligi-^ 
bility  having  been  given,  previously 
to  the  poll,  to  the  electors  who  voted 
for  him,  their  votes  were  thrown  away, 
and  the  other  candidate  seated — 
Wakefield,  319;  Second  Newcastle' 
under-lyme,  572. 

DUE  DILIGENCE. 
See  Freeman,  1,  5. 


EVIDENCE. 

See  Bribery, 
Identity. 
Occupation, 
scrutimt. 
Treating. 

(1).  Of  Proeeeding$  in  RegiUrMtion. 

1 .  Where  it  vras  stated  by  a  witness 
(one  of  the  overseers),  that  a  list  of 
objections  (which  was  not  prodoced 
or  account^  for)  was  made  out  by  the 
overseers,  and  several  copies  printed, 
one  of  which  was  signed  dy  them  and 
fixed  on  the  church  door  of  the  parish, 
and  afterwards  produced  by  them  be- 
fore the  revising  barrister,  and  left 
with  him,  but  not  shown  to  be  lost; 
the  Committee  allowed  another  of  the 
printed  copies  to  be  used  as  evidence 
of  the  list  fixed  on  the  church  door, 
though  it  appeared  that  the  names  of 
the  overseers  were  not  put  to  it  till 
about  a  month  before  the  appointment 
of  the  Committee,  and  though  it  was 
not  proved  that  the  printed  copy  given 
in  evidence  was  examined  or  com- 
pared with  the  list  fixed  on  the  church 
door. —  Edward  NeweWs  case.  Great 
MarUfw,  60. 

2.  The  insertion  of  a  name  in  the 
list  of  voters  made  out  by  the  over- 
seers, cannot  be  proved  by  evidence 
of  the  declarations  of  the  overseers 
when  they  delivered  the  list  to  the  re- 
vising barrister. — Edmund  WhystWs 
case,  Wigun,  174. 

3.  Tlie  insertion  of  a  name  in  the 
list  of  claimants  cannot  be  proved  by 
the  evidence  of  the  officer  who  made 
out  the  list,  the  original  list  not  being 
accounted  for. — Id.  175. 

4.  The  insertion  of  a  voter's  name 
in  the  list  by  the  revising  barrister,  is 
not  conclusive  evidence  that  it  was 
inserted  in  consequence  of  a  claim.— 
Id,  176. 

5.  A  notice  of  claim  produced  b^ 
the  assistant  overseer  received  in  evi- 
dence, without  proof  of  the  signature 
of  the  claimant,  and  though  it  did  not 
state  his  place  of  abode. — Id,  177. 

6.  A  printed  copy  of  the  list  of 
claims  not  admissible  to  show  that 
the  revising  barrister  adjudicated  on  s 
particular  claim,  the  list  piodaced  be- 
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fore  the  barrister  not  being  accounted 
for.— /(/.  178. 

7.  The  revising  barrister's  adjudica- 
tion upon  tlic  claim  proved  by  the 
evidence  of  the  person  who  objected 
to  the  claim  before  the  revising  barris- 
ter.—JJ.  179. 

8.  The  revising  barrister  examined 
to  prove  whether  the  alteration  in  the 
Ibt  was  made  on  an  objection  or  a 
claim. — Edward  Ackroyd*$  casCy  Wi- 
garij  185. 

(2).  Duplicate  notice, 
A  prmted  notice  of  the  disqualifi- 
cation of  the  sitting  member  having 
been  served  on  the  voter,  another  of 
the  printed  copies  of  the  notice  was 
received  in  evidence,  without  notice 
to  produce  that  which  was  served  on 
the  voier,— 'Wakefield,  307. 

(3).  Hearsay. 

1.  Declaration  of  the  voter  not  ad- 
missible in  evidence  with  a  view  to 
prove  the  tenancy  subsisting  between 
nim  and  his  landlord. — John  Kirby*$ 
case,  Wigan,  143. 

2.  Evidence  of  what  was  said  by 
the  voter  upon  his  cross-examination 
before  the  revising  barrister,  not  re- 
ceived.—  William  Harrisons  case,  Wi- 
gan,  226. 

3.  Hearsay  evidence  that  certain 
persons  were  the  committee  of  the 
sitting  member,  not  admissible. — Sud- 
bury,  249. 

4.  Evidence  of  the  notoriety  of  the 
flitting  member's  appointment  as  re- 
turning officer,  not  admitted  for  the 
purpose  of  proving  that  he  had  notice 
of  tne  appointment. —  Wakefield,  276. 

5.  Upon  the  question  of  the  age  of 
a  party  claiming  as  a  freeman,  entitled 
by  servitude  with  a  member  of  one 
of  the  companies  of  the  city  of  Lich- 
field, the  Committee  received  evidence 
of  a  discussion  as  to  his  age,  that  took 
place  at  the  time  of  his  admission  into 
the  company,  who  admit  at  the  age  of 
twenty-one  complete. — Oeorge Smithes 
case,  Ucffield,  368. 

FREEMAN. 
1.  A  freeman,  having  on  the  Slst 
July  a  clear  inchoate  right  to  his  free- 


dom, and  who  before  the  Slst  July 
made  due  application  to  be  admitted 
and  enrolled,  but  who  was  not  ad- 
mitted and  enrolled  till  after  the  31st 
July,  is  entitled  to  be  registered. — 
John  Chidlows  case,  Lichfield,  344. 

2.  Where  a  person's  name  appear- 
ed on  the  freemen's  roll,  it  was  pre- 
sumed that  he  was  legally  admitted. 
—  James  Thacker's  case,  Lkhfield, 
SS9. 

3.  Where  a  person's  claim  to  ad- 
mission as  a  freeman  was  examined 
by  the  mayor,  and  disallowed,  and  he 
did  not  proceed  by  mandamus,  hav- 
ing had  time  to  do  so :  it  was  held 
that  he  was  not  entitled  to  vote.— 
Charles  Hodgkinscase,  Lichfield,  360; 
S.  V.John  Greens  case,  Lichfield,363. 

4.  Necessity  of  a  service  as  appren- 
tice in  the  craft  of  the  company  in 
which  the  freeman  claimed  his  free- 
dom.— Id, 

5.  Where  a  freeman,  before  the 
31st  July,  1840,  made  due  applica- 
tion to  be  admitted  and  enrollea,  but 
was  not  admitted  and  enrolled  till 
after  the  election  in  June,  1841,  and 
his  claim  to  be  registered  having  been 
rejected  at  the  revision  in  1840,  ten- 
dered his  vote  at  the  election;  the 
Committee,  upon  proof  of  his  title, 
added  his  vote  to  the  poll.— Jamei 
Allen* s  case,  Lichfield,  364. 

6.  Non-residence,  subsequently  to 
registration,  of  a  "freeman  paying 
scot  and  lot,"  not  a  disqualification. 

7.  Where  a  person  entitled  as  a 
freeman  paying  scot  and  lot  was  not 
registered  till  more  than  two  years 
after  his  title  to  his  freedom  accrued^ 
he  was  not  disqualified  by  reason  of 
the  last  proviso  in  the  33d  section  of 
the  Reform  Act. — Id, 

8.  Defective  service  in  the  appreti- 
ticeship,  by  one  claiming  as  a  freeman 
in  respect  of  servitude ;  having  left  his 
master,  and  refused  to  work  for  him, 
a  few  weeks  before  the  expiration  of 
the  seven  years. — George  Smith's  case, 
Lichfield,  367. 

9.  Defective  service  in  the  appren- 
ticeship, by  one  claimincr  as  a  fireeman 
in  respect  of  servitude,  having  left  his 
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master  and  worked  for  another  per- 
son.— Joseph  Smith' t  case,  Lichfield, 
370. 

«  HOUSE," 

Wiihin  «.  27  of  the  lieform  Act, 

1.  Where  the  voter's  house  for 
which  he  was  registered  adjoined  bis 
father's  house,  and  bad  but  two  en- 
trances, one  from  a  passage  common 
to  both  houses,  with  a  door  at  the  end 
next  the  street,  and  another  from  a 
counting-house  occupied  by  the  voter 
and  his  father  jointly,  and  an  internal 
communication  existed  between  the 
houses  up  stairs,  tlie  voter  and  his 
father  being  jointly  rated  for  the  voter's 
house  as  "  part  of  a  house ;"  the  Com- 
mittee held  that  the  voter  was  impro- 
perly registered.  —  Thomas  Cortnf*s 
case.  Great  Marlow,  100. 

2.  A  voter,  who  being  registered 
for  a  "  House,"  and  occupying  pre- 
mises consisting  of  a  house  and  ano- 
ther separate  building,  leaves  the 
house,  but  retains  the  other  building, 
is  not  entitled  to  vote. — Thomas  Bar- 
ton's case,  Wigaii,  160. 

3.  If  there  be  an  internal  commu- 
nication between  two  parts  of  a  house, 
though  there  is  a  separate  outer  door 
to  each  part,  the  whole  may  be  the 
voter's  house  to  quality  him  to  vote. 
—John  Coifk*s  case,  Wigan,  227. 

«*  HOUSE  AND  PREMISES." 
«  HOUSE  AND  CONCERNS." 

See  CERTiFiCiiTE  OF  Registry. 

IDENTITY. 

1.  There  being  two  persons  to 
whom  every  part  of  the  entry  on  the 
register,  that  is  required  to  be  inserted, 
was  equally  applicable ;  the  vote  was 
struck  off,  on  the  evidence  of  the  land- 
lord of  the  registered  premises,  from 
which  the  voter  had  removed,  that  he 
knew  his  tenant  to  be  the  voter. — 
Thomas  Worthingtonx  case,  Wigan, 
132. 

2.  The  voter  was  proved  to  have 
quitted,  before  the  election,  a  house 
answering  the  description  in  the  re- 
gister, and  occupied  by  him  at  the 
period  of  registration ;  but  it  appeared 
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that,  at  the  time  of  the  election, 
occupied  another  house  equally 
swenng  the  description ;  the  vote  ^ 
struck  off,  without  proof  that  he 
not  have  been  registered  for  tlie  lat.^^ 
— £//«  Right's  case,  Wigan,  160. 

INHABITANCY. 
See  Residence,  1. 

INTERLINEATION. 
See  Petition,  3. 

JURAT. 
Sec  Poll,  5. 

LAST  DETERMINATION. 

Great  Marlow,  85. 
Lichfield,  343. 

MERITS  OF  ELECTION. 
See  Return,  2. 

NOTICE  OF  CLAIM. 
•See  Evidence,  (1),  5. 

NOTICE  OF  OBJECTION. 
See  Committee,  II.  1. 

A  notice  of  objection  addressed 
"  To  the  overseers  of  the  parish  of 
,"  omitting  the  name  ot  the  pa- 
rish, is  a  good  notice  of  objection.^ 
Edu-urd  Newel fs  case.  Great  Marlow, 
63. 

OBJECTED  VOTES, 

Liits  of, 

Sre  Scrutiny. 

(1).   FormqfLUts. 

1.  In  the  petitioners'  list  of  objec- 
tions, the  names  of  the  voters  objected 
to  were  bracketed  together,  and  against 
the  bracket  was  written,  not  the  heads 
of  objections  themselves,  but  merely 
a  reference  to  certain  heads  of  objec- 
tion prefixed  as  a  heading  to  the  class: 
this  was  held  a  sufficient  compliance 
with  the  4  &  6  Vict.  c.  58,  s.  58,  re- 
quiring the  several  heads  of  objection 
to  be  distinguished  against  the  names 
of  the  voters  excepted  to. —  Weymoutkt 
108. 
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'2.  In  the  list  of  voters  objected  to, 
there  was  written  against  the  name  of 
the  voter,  not  tlie  heads  of  the  objec- 
tion themselves,  but  only  a  reference 
to  the  objections  stated  against  the 
name  of  B.  another  voter ;  this  was 
held  a  sufficient  speciHcation  of  the 
objections  to  the  vote,  within  the  4  & 
5  Vict.  c.  28,  ss.  53,  77. — Edmund 
Gregory  i  case,  Li/tttc  RegiSf  462. 
(2),  Siulement  of  the  Heads  of 
Objections. 

1.  A  head  of  objection,  stating, 
''that  the  qualification  mentioned  in 
the  register,  in  respect  of  which  the 
voter  is  registered,  is  not  legally  de- 
scribed, and  is  insufticient  according 
to  law,"  is  sufficiently  specific  to  sa- 
tisfy the  provisions  of  the  stat.  4  &  5 
Vict.  c.  58,  ss.  5:)  and  77. — Thomas 
Woods  s  case,  Wi^aii,  20'i. 

2.  Under  a  head  of  objection,  stat- 
ing that  the  voter's  qualification  men- 
tioned in  the  register  is  not  legally 
described,  and  is  insufficient  accord- 
ing to  law,  the  only  specific  ground 
that  the  Committee  can  entertain,  is 
that  of  the  illegality  of  the  description 
in  the  register,  and  no  question  can 
be  entertained  as  to  the  legality  of  the 
qualification  itself. —  Id.  211. 

3.  Where  the  objection  to  the  voter, 
stated  in  the  list  of  objections,  was 
that  the  voter  did  not  for  twelve  calen- 
dar months  next  previous  to  the  31st 
July,  occupy,  as  owner  or  tenant,  any 
house,  warehouse,  counting-house, 
shop,  or  other  building,  being  either 
separately  or  jointly  with  any  land 
occupied  therewith,  of  the  clear  yearly 
value  of  not  less  than  10/. :  this  was 
held  a  specific  objection,  on  the 
ground  of  insufficiency  of  value. — 
James  Hague* s  case,  Wigan,  218. 

4.  Under  the  same  head  of  objection 
as  that  ill  Hague's  case,  the  objecting 
party  was  allowed  to  go  into  evidence 
to  show  that  part  of  the  premises  was 
severed  into  a  distinct  dwelling-house, 
so  that  the  part  retained  by  the  voter 
was  of  insufficient  value,  although  it 
did  not  appear  that  this  question  had 
been  specincally  raised  before  the  re- 
vising barrister. — John  Cotfle*%  case, 
Wigan,  2«6. 

5.  Under  the  same  head  of  objec- 


tion as  that  in  Haguc^s  case,  the  ques- 
tion of  insufficiency  of  the  value  of 
the  first  house,  in  a  case  of  successive 
occupation,  was  not  allowed  to  be 
raised.  —  Thomas  CatteraU*s  case, 
Wigan,  229. 

(3).  Rehearing, 
Where  an  objection  to  a  vote  was 
partly  gone  into  and  then  abandoned, 
but  through  mistake,  and  the  Com- 
mittee had  come  to  no  formal  resolu- 
tion respecting  the  vote,  the  Commit- 
tee allowed  the  objection  to  be  re- 
opened and  proceeded  with. — James 
Giles's  case.  Great  Mar  low,  59. 

OBJECTIONS. 

Before  Revising  Barrister, 

See  Committee,  II. 

1.  Tlic  voter  was  registered  for  a 
" house  and  workshop;'*  the  only  ob- 
jection taken  at  the  revision  was,  that 
these  were  two  separate  buildings, 
which  could  not  be  joined  to  form  a 
qualification,  and  neither  of  which 
was  of  sufficient  value  separately :  the 
objection  specified  in  the  list  of  ob- 
jections before  the  Committee,  was, 
that  the  qualification  mentioned  ia 
the  register  was  not  legally  described : 
held,  that  this  objection  was  not  taken 
before  the  re  vising  barrister. — Thomas 
Woods's  case,  Wigan,  208. 

2.  The  voter  being  registered  for  a 
"  house  and  workshop,"  an  objection 
on  the  ground  of  illegal  description 
of  the  qualification  in  the  register, 
might  have  been  entertained  by  the 
Committee,  if  it  had  been  taken  before 
the  revising  barrister.— i</.  CI  1. 

3.  Objection  supported  at  the  revi- 
sion by  one  not  proved  to  have  an 
authority  to  appear  for  the  objector, 
entertained  by  the  Committee. — James 
Hague's  case,  Wigan,  225. 

OCCUPATION. 

Of  Houses,  ^c,  in  boroughs, 

(1).  Constructive  Occupation, 

1.  The  voter  was  registered  for  pre* 
mises  consisting  of  a  house  and  shop, 
yard,  stable  and  garden,  his  daughter 
managing  the  business  of  the  shop, 
and  living  in  the  house,  but  the  voter 


678 


Occupation. 


himself  residing  elsewbere;  afler  the 
registration,  the  daughter  married,  and 
she  and  her  husband  lived  in  the 
house,  without  paying  rent  to  the 
voter,  and  the  business  was  trans- 
ferred to  the  husband,  who  was  rated 
for  the  premises ;  some  of  the  voter's 
furniture  remained  in  the  house,  he 
slept  there  occasionally,  and  he  con- 
tinued to  make  use  of  tlie  yard  and 
stable :  it  was  held  lliat  he  continued 
to  occupy  the  registered  premises,  so 
as  to  be  entitled  to  vote. — James  Lee*s 
eaitj  Great  MarloWf  12. 

2.  The  voter  occupied  a  house, 
garden,  stable,  and  coach-house,  but 
was  registered  for  "  house"  only.  After 
the  registration  and  before  the  elec- 
tion, he  let  to  W.  the  house,  with  the 
exception  of  a  bed  room,  and  certain 
closets  containinfir  articles  belonging 
to  him  and  his  lamily,  as  furnished 
lodgings  for  three  months,  which  ex- 
pired after  the  election.  The  voter 
retained  the  garden,  stable,  and  coach- 
house, and  at  times  made  use  of  the 
bed  room,  though  not  to  sleep  in  it. 
A  servant  of  the  voter's  continued  in 
the  house  during  the  three  months, 
and  her  services  were  let  with  it. 
W.  did  not  give  up  possession  to  the 
voter  till  after  the  election.  Tlie Com- 
mittee determined  that  the  vote  was 
bad. —  Samuel  Barneses  case,  Great 
Marlow,  17. 

3.  Whether  the  occupation  of  the 
registered  premises  by  an  unmarried 
daughter  of  the  voter,  who  had  boon 
living  with  him,  and  who  succeeded 
him  in  the  occupation  of  ihem,  was 
her  own  bond  fide  occup;Uion,  or  a 
continued  occupation  by  the  voter? — 
William  Corlcss's  case,  Wigtmt  129. 

4.  The  voter  removed  from  the 
house  for  which  he  was  registered, 
leaving  however  sonic  furniture  and 
other  goods  in  it,  sleopinj^  tlicir  occa- 
sionally, and  continuin<^  to  be  rated 
and  pay  rent  for  it;  his  son  and 
dtiughter,  who  had  previously  livid 
with  him  there,  continued  to  reside  in 
the  house:  held,  that  the  voter  did 
not  continue  to  occupy  the  premises 
so  as  to  be  entitled  to  vote. — Ptler 
Latham* %  case,  Wigan,  152. 

5.  Where  tlic  voter  ceased  to  reside 


in  the  hou.«te  for  which  he  was  regis- 
tered, between  the  registration  and 
election,  but  continued  his  tenancy  of 
it,  and  to  pay  rates  and  taxes,  and 
allowed  his  father  and  mother,  whom 
he  supported,  to  live  in  it,  and  left  for 
them  several  articles  of  furniture,  and 
kept  a  brass  plate  on  the  door,  with 
his  name  and  profession,  and  furniture 
in  a  spare  bea-room,  which  his  bro* 
ther  occupied  on  a  visit  to  his  father 
and  mother,  the  Committee  held  the 
vote  good. —  William  RMnton^s  case, 
Bliichburn,  335. 

6.  Between  the  registration  and  the 
election,  the  voter,  by  a  deed  of  sepa- 
ration between  him  and  his  wife,  co- 
venanted with  a  trustee  for  her,  that 
she  should  have  ^^  undisturbed  pos- 
session" of  a  house  for  which  he  was 
registered,  and  that  "if  he  should 
enter  therein,*'  he  should  '*  be  deemed 
a  trespasser :"  the  vote  was  held  good. 
—  William  Slrin^er*s  caie,  Lickfield^ 
372. 

(2).  Colourable  Occui^tion. 

1.  Mere  colourable  occupation  as 
tenant,  is  not  sufficient  to  satisfy  the 
27th  section  of  the  Reform  Act. — Mi- 
chael RedmontTs  case,  Great  Marlom, 
36. 

2.  Colourable  resumption  of  the 
occupation  immediately  previous  to 
the  election. — John  Kirbjf  s  case,  Ifj- 
gan,  140. 

(3).  Interruption  of  Occupation, 

1 .  A  voter,  who  leaves  the  occupa- 
tion of  the  rej;istered  premises  after  tlie 
registration,  but  resumes  it  again  bona 

JidCy  and  occupies  tliem  at  the  time  of 
the  election,  was  entitled  to  vote. — 
John  hennetCs  case,  Wigun,  161. 

2.  Where  the  house  \ox  which  the 
voter  was  registered  was  burnt  down 
between  the  registration  and  the  elec- 
tion, and  was  not  rebuilt  till  after  the 
election,  and  the  voter  did  not  resume 
the  occupation  of  it  wh^n  rebuilt,  the 
qualification  was  lost. —  Wm.  Hicks' s 
crtSf,  Lyme  Regis,  460. 

3.  Where  the  premises  for  Mhich 
the  voter  was  registered  were  burnt 
down  between  the  registration  and  the 
election,  and  were  not  entirely  rebuilt 
till  after  the  election^  but  the  voter  at 
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the  time  of  the  electioD  had  resumed 
the  occupation  of  such  part  of  them  as 
wns  then  rehuilt,  the  qualification  was 
not  lost — Jatncs  Cozens's  case,  Lyme 
Regit,  463. 

(4).  Ceasing  to  occupy. 

1 .  Vote  struck  off,  where  the  voter's 
occupation  was  terminated  by  a  dis- 
possession involuntary  on  his  part. — 
Kobert  Jnmp*s  cote,  Mfignn^  146. 

9.  The  voter  was  held  to  have 
ceased  to  occupy  the  premises,  prin- 
cipally upon  the  circumstance  that  he 
had  ceased  to  be  rated  in  respect  of 
them.— £</var</  Jones* s  cau,  Wigan, 
148. 

3.  The  voter  having  been  rated  for 
the  registered  premises  in  the  rate  im- 
mediately previous  to  the  election, 
and  having  paid  that  rate,  the  Com- 
mittee refused  to  strike  the  vote  off 
upon  evidence  of  the  termination  of 
the  occupation  given  by  a  single  wit- 
ness, having  only  casual  means  of  be- 
coming acquainted  with  the  fact  — 
George  Thmshi's  case,  Wigan,  151. 

4.  What  is  sufficient  evidence  that 
the  voter  had  ceased  to  occupy  the 
premises.— iriZ/iom     Barlow's    case, 

Wigan,  irv. 

5.  Where  a  person  ceased  lo  reside 
in  a  house  in  May,  1839,  his  wife  and 
family  continuing  to  reside  in  it  till 
Midsummer,  1840,  when  Ihev  left 
with  most  of  the  furniture,  but  he  did 
not  give  up  possession  till  November 
following,  shortly  after  which  the 
landlords  distrained  on  the  furniture 
left  for  rent  arrear  up  to  November, 
the  Committee  held  he  had  an  occu- 
pation of  the  house  entitling  him  to 
be  registered  in  1840. —  William 
Clarkt  caie,  Blackburn,  339. 

(5).  Evidence  of  Occupation. 

1.  Where  it  was  proved  that  the 
voter  was  rated  up  to  and  in  Decem- 
ber, 1840,  for  the  registered  premises 
in  which  T.  resided,  the  voter  living 
elsewhere;  and  that  in  April,  1841, 
the  voter  directed  the  overseers  to  put 
T.'s  name  in  the  rate  for  them,  adding 
that  "  T.  had  taken  them  entirely  on 
himself;**  and  that  after  the  presenta- 
tion of  tlie  petition,  the  voter  had  de- 


clared to  one  person  '*  that  his  vote 
was  bad,**  and  to  another,  speaking  of 
the  premises,  "  that  he  had  paid  his 
rates  and  taxes  up  to  5th  April  (1841), 
and  had  left  them  on  25th  March 
(1841);'*  the  Committee  held  there 
was  sufficient  evidence  of  his  occupa- 
tion of  the  premises  and  being  rated, 
to  entitle  him  to  be  registered  for  them 
in  1840,  and  also  of  his  having  de- 
termined such  occupation  before  the 
election  in  July,  1841. — James  GUet*$ 
case,  Great  Mar  low,  50. 

2.  Itating  sufticient  to  prove  that 
the.voter  occupied  the  premises  at  the 
time  of  registration. —  Edward  Hort' 
man*s  case,  Wigan,  146. 

3.  Where  the  evidence  of  removal 
was  not  positive  as  to  its  being  after 
31st  July  preceding  the  election,  and 
the  rating  was  inconsistent  with  its 
being  before  that  day;  and  where  the 
conduct  of  the  voter  at  the  election 
showed  that  he  had  removed  after  that 
day,  the  Committee  held  the  vote  to 
be  bad. — Robert  Cannicotft  case, 
Lyme  Regis,  523. 

(6).  Occupation  of  Land, 

1.  Where  the  voter  hired  a  house, 
garden,  and  meadow,  certain  fruit 
trees  being  in  the  latter,  and  let  the 
grass  of  the  meadow  to  S.,  who  grazed 
it  with  his  cattle  the  whole  year  round 
but  did  not  let  the  fruit  trees,  the 
Committee  held  that  the  voter  retained 
a  sufficient  occupation  of  the  meadow 
to  entitle  him  to  be  registered  for  it  as 
land  occupied  with  the  house. — Jas, 
CuTtii*s  case,  Great  Mar  low,  78. 

2.  Occupation  of  land  by  renting  a 
dairy. — Charles  Foweirs  case,  Lyme 
RegU,  484. 

OPENING. 
See  Committee,  I.  (2). 

OUT-VOTERS. 
iSee  BniBBRY,  5. 

OVEllSEERS*  LISTS. 
See  Committee,  II.  2. 
Where  the  qualification  was  cor- 
rectly described  in  the  list  of  voters, 
as  originally  made  out  by  the  over- 
seers;but  by  the  printer's  mistakei 


6W 


P«& 


PM-Booka. 


fraaed  bit.  ixcd  ok  ae  ci^rca.  (So^. 
:^  njdBie  vacs  ia  eoftse- 
aod  t^  ponrtesdercd 


PEER. 
Srr  p£TrT:o-5EJ, 


1. 


•fifcei 


PETTTIOX. 

1.  A  yiAmkaarw  {/yction  betas 

\  tatbe  prtkMft,  oa  t^  grouui 

t  afid&iit  of  safcitftCT  of  ooe 

■Rties  vas  fwoca  tW  daj  after 

daie  ftf  tkr  ncn^aizascc^  tJbe  C<Ma- 

lee  fcfined  lo  es^rtais  ibe  ol^ec- 

u— inrca,  13>. 

t.  Aa  CTPcoeor.^  si.«iesac:.t  .a   tiw: 

,  of  d<e  daj  of  tbe  Boaih  oa 

^  tiecuoo  too^  p^ace.  docs 

aotvkiafte  tibe  pcckioc— it«id!cag»42  *. 

X  WWfe  aa  iatrnineataoa  appears 

ia  a  prtirioa,  tke  petmooer  must  either 

dkov  dot  it  wi$  sade  before  the  pe- 

\  was  ssir&ed,  or  abaivioc  t>ic  ^- 

U|«af  R/gis^  4>5. 

prnxioNEU, 

1.  i^a^rir,  WUtkcr  a  cazKiidate, 
vho  siace  titateiectioc  has  been  created 
a  peer,  caa  be  a  p*iitx<ier.— Bd!r«i/, 
S54. 

1-  PecitJoo  proof^itd  » iih,  thoo^fa 
oaeofthetno  fietitiooer^'iheocfyooe 
viidliad  entered  ioto  the  recognixince^ 
lad  grven  notice  to  the  Speaker  of  his 
nlCBtioQ  of  vit}«dra«riosr  from  the 
pnkKtution  of  the  petition.— Jlift/oar, 

PREUMINARY  RESOLITIOXS. 
&if  ComiiiTEc,  I.  .1). 

POLL. 
(1).  Proof  of. 

m\y^  P*^  must  be  proved  in  the 
~*  ■■ilaiice,  though  tlie  petition  con- 
^^  ^••y  chaises  of  bribeiy  and  treat- 


sa^  awi  no  scratinT  be   prayed.— 
Rflirfiaf,  411. 

2.  The  pott-booLs  besoe  prodaced 
Uom  the  o&oe  of  the  to>«a  clerk,  to 
ahoB  the  n^anunr  ooKcr  had  de- 
hTercd  them  i  anted  tatrij  after  the 
eiecboo,  aad  barixt?  been  irleafiifd 
hw  the  rwaramg  o&cer,  aad  oae  of 
them  br  the  poil-derk,  weie  heU  to 
be  lyffkiffJy  pr^red. — RtmSm^^  41& 

3.  WhefCtheaffidaTiiTcsiNiaf  the 
|«&-books  of  aa  Iruh  eledioa  aas 
Bude,  not  bj  the  retaraiag  oSeer 
hsBKl^  but  bjf  the  sab-sheni;  odMr 
proof  of  their  aathentioty  was  ic- 
qaired. — Cork  C4mMiy,  549. 

4.  The  prodnctioo,  bj  the  derk  of 
the  peace,  of  the  pofl  hnob  of  an 
eSec^oo  for  a  coanir  of  a  dty  in  Ire- 
land, aiibouL  proof  of  their  hxring 
been  vehfied  on  oath  bj  the  rctnniiii^ 
officer,  as  required  by  stat.  4  Geo.  4, 
c.  65,  s.  76,  i§  not  sufBcaeat  erideaoe 
of  the  authenticity  of  such  poU-books. 
—  WmUrJim^  616. 

5.  An  aiiidaTit,  purportni*  lo  hare 
been  sworn  by  both  the  shen&»  who 
are  reiarnii^  officers  of  W^  was  ad- 
mitted in  eridence  to  prore  their  reri- 
ikatioQ  oooikih  of  the  poll- books  andef 
sLa.  4  Geo.  4,  c  55,  s.  76,  though  the 
ruuDes  of  the  deponents  were  not  $et 
out  in  the  jurat. — Id.  6i5. 

ri  .  EmUj,  oa. 
T1j€  Toter  having  been  registered  in 
respect  of  two  difiertnt  qoaiificaiions, 
and  the  entry  on  the  poll-book  harii^ 
been  made  in  such  a  manner  as  to 
render  it  ambiguous  in  respect  of 
which  be  voted,  the  Committee  re- 
fused to  strike  off  the  vote  on  proof  of 
the  invalidity  of  one  of  the  qualifica- 
tions ;  but  held  that  it  lay  on  tbe  party 
defending  the  vote,  to  make  out  the 
other  qualification  ;  and  the  objection 
to  the  latter  qualification  not  belong- 
ing to  the  dass  then  before  the  Com- 
mittee, the  case  was  postponed  till  it 
was  brought  forward  under  a  new  class 
of  objections. — JoAa  Pmri's  can, 
Wigam,  163. 

POLL-BOOKS. 
Loss  of. — Cardi^mMf  «64. 
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POLLING-BOOTHS. 
In  Ireland, 

Under  the  51st  section  of  the  Irish 
jform  Act,  if  the  number  of  regis- 
•ed  voters,  whose  names  begin  with 
5  same  letter,  exceed  six  hundred, 
3re  than  one  polling  place  ought  to 
provided  for  that  letter.  The 
mber  of  polling  places  provided 
ving  been  insufficient  in  that  re- 
Bct,  and  the  polling  having  been 
•ther  impeded  by  the  vexatious  and 
necessary  examination  of  the  voters' 
rtiBcates,  and  administration  of  the 
bery  and  qualification  oaths,  the 
action  was  set  aside. — Belfattf  555. 

QUALIFICATION  OF 
MEMBER. 

1.  Argument  that  the  vagueness 
d  uncertainty  of  the  declararion 
»de  by  Captain  Plumridge  of  his 
alification,  amounted  to  a  wilful 
gleet  and  refusal  on  his  part  to 
ike  the  declaration  required  by  the 
tule.  —  Penryn  and  Falmouth, 
7, 

2.  Argument,  that  since  the  passing 
the  1  &  2  Vict.  c.  48,  and  subse- 
ent  repeal  of  the  Standing  Order  of 
d  Nov*  1717,  it  lies  upon  the  sitting 
imber  to  prove  his  qualification  in 

I  first  instance. — Mewcastle-under' 
Tne,  438. 

QUALIFICATION  OF 
ELECTORS. 
In  borought. 
See  House. 

Occupation. 
Rate. 
Residence. 
1 .  A  voter  for  a  borough  registered 
"House  and   I^nd,"  who  parts 
h   the   house,  retaining   only   the 
d,  is  not  entitled  to  vote,  semble. — 
in  Farrimond'ncate,  Wigan^  133. 
?.  Where  the  voter  was  registered 
"  House  and  Shop,"  and  he  occu- 
d  a  house  and  shop  with  another 
ise  adjoining,  neither  of  them  of 
value  of  10/.  per  annum;   and 
re  being  an  internal  communica- 
^roL.  I. — B.  A.  E.  C. 


tion  between  them  by  a  door  which 
prior  to  the  election  was  nailed  up, 
but  whether  before  or  after  the  regis- 
tration it  did  not  appear,  the  Commit- 
tee allowed  the  vote.  —Thomas  AsUey'9 
case,  BUickbum^  326. 

3.  Qu^rre,  whether,  where  the  voter 
was  registered  for  "  House  and  Shop," 
a  bake-office  which  was  occupied  with 
them  and  used  in  the  business  of  the 
shop,  but  between  which  and  the  bouse 
and  shop  a  public  way  passed,  was 
comprised  in  the  description  on  the 
register. — Id, 

4.  Where  the  voter,  one  of  several 
partners,  was  registered  for  his  share 
of  premises,  held  by  the  partners 
jointly  as  part  of  the  partnership  pro- 
perty, and  the  partners  covenanted 
that  they  would  not  assign  their  shares 
without  the  consent  of  the  others,  the 
Committee  held  that  an  assignment 
by  the  voter  of  all  his  share  and  inte- 
rest in  the  partnership  property  made 
without  the  consent  of  his  co-partners, 
and  between  the  registration  and  elec- 
tion, did  not  deprive  him  of  his  right 
to  vote. — Thomut  Pilkingtont  cate^ 
Blackbumy  330. 

5.  The  voter  was  registered  for  a 
''House  and  Garden;"  the  premises 
occupied  by  him  consisted,  besides  the 

I  house  and  garden,  of  several  out- 
buildings, none  of  them  for  domestic 
purposes,  and  some  of  them  used  for 
agricultural  purposes,  and  standing  in 
a  different  courtyard  to  that  in  which 
the  house  was  ;  between  the  registra- 
tion and  election,  he  let  the  house  and 
garden  to  another  person  who  occu- 
pied them  at  the  time  of  the  election, 
the  rest  of  the  premises  remaining  in 
the  occupation  of  the  voter ;  it  was 
held  that  he  was  not  entitled  to  vote. 
— James  PowelCt  caie,  Lyme  Regis, 
472. 

RATE. 

Where  the  voter  occupied  a  house, 
garden,  and  meadow,  but  was  rated 
for  the  house  only,  but  the  estimated 
value  and  rateable  value  in  the  rate 
were  much  more  than  the  real  value  of 
the  house;  the  Committee  held  the 
meadow  was  comprised  in  thedescrip- 
z  z 
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Retidence. 


Reiurn. 


tion  on  tb9  rate  of  the  properlv  rated, 
and  thai  the  voter  was  entitled  to  be 
regUtered  in  respect  of  it — James 
CmrlU^i  cote,  Great  MarUmy  78. 

RECOGNIZANCE. 
See  Petitiom,  1. 
Pbtitiomer,  2. 
A  recognizance,  under  the  4  &  5 
Vict  c  58,  8S.  4,  5,  8,  if  taken  before 
a  justice  of  the  peace,  should  be  taken 
before  a  justice  baring  jurisdiction  in 
the  place  where  it  is  entered  inta — 
Coemarvon,  552. 

REGISTER. 
(1).  Production  of. 
%,  The  register  produced  by  a  per- 
son acting  as  town  clerk,  was  received 
in  evidence,  after  being  proved  by  the 
returning  officer  to  be  the  register  in 
force  at  Uie  election. — Lewa,  U9. 

2.  A  document  produced  as  the  re- 
gister by  the  returning  officer,  and  as 
such  acted  upon  by  him  at  the  elec- 
tion, received  in  evidence  as  the  regis- 
ter.—  Wigan,  127. 

3.  The  list  of  voters  revised  and 
signed  bv  the  barrister  not  received 
in  lieu  of  the  register. — Id,  128. 

(2).  MUtakein, 
Where  the  voter  A.  B.  was  entitled 
to  be  registered  for  a  house  in  M. 
Street,  but  was  not  registered  for  it, 
and  the  name  '*  A.  B.''  appeared  onlv 
once  on  the  register  for  a  house  in  W. 
H.  Street,  where  the  voter  had  no  qua- 
lification, the  Committee  held  that  his 
quitting  his  house  in  M.  Street,  be- 
tween the  registration  and  the  election 
did  not  enable  them  to  strike  his  name 
off  the  poll. —  Edward  SaUsbury*i  case, 
Blackburn,  337. 

REGISTRY. 
Irish  registry  opened. — County  of 
Longford,  234. 

REPORT. 
See  Committee,  I.  (5). 

RESIDENCE. 
1,  The  voter  formerly  occupied  a 


house  in  which  he  lired  at  Great 
Marlow,  but  for  three  years  before  the 
election  iu  July,  1841,  lived  in  Londoo, 
following  his  employment  of  omnibos 
conductor,  his  wife  and  children  coo- 
tinuing  to  reside  in  his  house  at  Grest 
Marlow,  and  for  which  he  continued 
to  pay  the  rates.  During  the  three 
years  the  voter  slept  at  Great  Markiw 
only  four  nights  at  intervals,  except  at 
tlie  election,  when  he  was  there  ibr  a 
week.  He  was  not  at  Great  Mailow 
for  six  months  before  the  election,  nor 
for  six  months  before  the  31st  July, 
3840.  The  voter's  family  was  chie^ 
supported  byweekly  remittances  fron 
the  voter.  The  Committee  held  tbe 
voter  to  be  properly  registered  in  1840 
as  an  inhaoitant  who  paid  scot  and 
lot  of  Great  Marlow,  and  also  that  be 
had  a  right  to  vote  at  the  election.— 
George  Clarke's  cote,  Great  MarUm, 
83. 

2.  The  voter  had  a  house  and  shop 
at  Wigan  in  which  he  carried  on  i 
branch  of  his  business,  and  which  was 
used  solely  for  that  purpose ;  but  be 
lived  principally  at  Bolton,  more  than 
seven  miles  distant,  where  he  had,  be- 
sides another  shop,  a  dwelling-house 
and  domestic  establishment,  and  oc« 
casionally  went  over  to  Wigan,  and 
sometimes  slept  at  his  house  there  for 
a  night  or  two;  he  was  held  to  be 
'*  resident"  at  Wigan  within  the  mean- 
ing of  the  27th  section  of  the  Reform 
Act. — Edward  Ackrojfd*s  catc,  Wigan, 
189. 

RETURN. 

1.  Two  returns  made. — Cardigan, 
264. 

2.  Where  votes  tendered  at  an 
election  in  Ireland  were  rejected  by 
the  returning  officer  on  the  ground 
that  the  statement  of  the  voters'  qusr 
lification  in  their  certificates  of  registry 
was  not  conformable  to  the  stat  2  &3 
Will.  4,  c.  88,  the  Committee  put  the 
votes  upon  the  poll,  and  determined 
that  the  candidate  who  was  then  in 
the  majority  was  entitled  to  the  return, 
but  refused  to  enter  into  the  merits  of 
the  election  by  a  scrutiny  of  the  votes; 
and  leave  was  given  by  the  House  to 


Scruiitiy, 


Treating* 
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be  unseated  member  and  the  electors 
o  question  the  election  within  fourteen 
iays. —  Waterford,  649 ;  Aihlone,  668. 

RETURNING  OFFICER. 
See  Certificate  of  Registry. 
Disqualification. 

1.  Return  by  returning  officer  de 
facto  upheld.—  Wakefieid,  995. 

2.  Tlie  appointment  of  a  minor  to 
be  deputy  returning  officer  is  illegal. 
^Belfast,  555. 

REVISING  BARRISTER. 
Examined  before  the  Committee. — 
Wigan,  1&8 ;  Lyme  Regit,  510. 

RIOTS. 
Evidence  to  be  offered  by  the  peti- 
tioners, to  show  that  the  election  was 
void  on  the  ground  of  its  being  inter- 
rupted by  rioting,  and  violence  to 
voters. — Cork  County  cau,  539. 

SCOT  AND  LOT. 
iSre  Residence,  1. 
Freeman,  6, 7. 

SCRUTINY. 
See  Objected  Votes. 

1.  Course  of  proceeding  in  striking 
off  votes  in  a  scrutiny. —  Wigan,  230. 

2.  In  a  scrutiny,  one  class  of  ob- 
jections is  to  be  exhausted  before 
another  is  proceeded  with. — Great 
MarloWy9B;  Wigan,  \  59. 

3.  Witness  not  allowed  to  be  cross- 
examined  as  to  matters  affecting  ano- 
ther vote. — Michael  Redmond^ t  cute. 
Great  Murlow,  49 ;  S.  P.  Wigan,  140. 

4.  Vote  struck  off  on  the  voter's 
admissions  in  his  evidence  on  cross- 
examination  in  a  previous  case.— 
Edward  War  die' t  cate,  Wigan,  139. 

5.  A  witness  called  in  support  of 
an  objection  to  a  vote  in  a  scrutiny, 
allowed  to  be  cross-examined  as  to 
&cts  relating  to  his  own  vote,  for  the 
purpose  of  discrediting  him. —  William 
Meachem*t  cate,  Lyme  Regit,  459. 

6.  Cross-examination  as  to  another 
vote  than  that  before  the  Committee. 
— George  Ring^t  case,  Lyme  Regit, 
469. 


7.  The  voter's  evidence  received  io 
support  of  the  objection  to  his  own 
vote,  but  confined  to  that  particular 
objection. — Jamet  HiWt  cau,  Lyme 
Regit,  470. 

8.  Where  upon  a  scrutiny,  the 
banking  account  of  a  private  indi- 
vidual was  produced  by  the  banker's 
clerk,  in  order  to  prove  the  payment 
of  a  cheque  drawn  by  that  individual 
in  favour  of  the  voter,  whose  vote  wis 
under  investigation  upon  the  objection 
that  he  was  bribed  by  the  payment  io 
question ;  the  Committee  would  not 
allow  a  general  inspection  of  the  ac- 
count to  the  party  calling  for  its  pro- 
duction, but  confined  it  to  the  entries 
relating  to  the  voter. — Jamet  W kicker* $ 
cate,  Lyme  Regit,  525 ;  S.  P.  Abraham 
Agland*t  cate,  Lyme  Regit,  521. 

SUCCESSIVE  OCCUPATION. 

1.  Whether,  in  a  case  of  successive 
occupation,  the  several  premises  may 
be  occupied  contemporaneously  for  a 
part  of  the  time  ?---yoAii  Par  ft  ctue, 
Wigan,  167. 

2.  The  voter  having  during  the 
electoral  year  occupied  a  house  in  A. 
street,  and  then  a  house  in  B.  street,  in 
immediate  succession,  was  put  on  the 
register  for  the  house  in  B.  street,  be* 
tween  the  registration  and  election  he 
left  the  house  in  B.  street,  and  re- 
turned into  that  in  A.  street;  he  is 
not  entitled  to  vote. — George  Ring't 
cate,  Lyme  Regit,  465. 

TENDERED  VOTES. 
See  Committee,  II.  7,  8. 
Return. 

TRAVELLING  EXPENSES. 
See  Bribery,  5. 

TREATING. 

1.  Evidence  ot^Netpcattl&^nder' 
Lyme,  445 ;  lytne  Regit,  529. 

2.  Whelher,  since  the  4  &  5  Vict, 
c.  57,  evidence  of  acts  of  treating  is 
admissible,  before  proof  of  agency? — 
Lewet,  114. 

3.  Evidence  of  the  conversation  of 
persons  engaged  in  alleged  treating, 
out  not  shown  to  be  connected  wiSi 


684 


WUnesses. 


the  sitting  members,  was  not  received 
in  support  of  a  charge  of  treating.— 
Lfves,  117. 

4.  Argument,  that  the  vote  is  not 
affected  by  the  voter  having  been 
treated. — James  Whicker*s  cate,  L^ftne 
Regis,  5S0. 

VALUE. 

Criterion  of  the  yearly  value  of  an 
interest  in  land  conferring  a  right  to 
vote  in  an  Irish  county. — Jjongfoni, 
935. 

VOTES  THROWN  AWAY. 
See  Disqualification,  (4). 

WITNESSES. 

(1).  Compelling  Attendance  of. 

1.  Witness  served  with  the  Speak- 
er's warranty  going  abroad. — Ipswich, 
S61. 

9.  Witnesses  in  custody  summoned 
by  the  Speaker's  warrant — Lichfield^ 
373. 

3.  Where  a  witness  parted  with  the 
possession  of  documents,  after  he  was 
served  with  the  Speaker's  warrant  to 
produce  all  books,  &c.  comprising 
such  documents,  and  did  not  produce 
them  before  the  Committee,  he  was 
committed  by  the  Committee  to  the 
custody  of  the  Serjeant-at-Arms. — 
Southampton,  395. 

4.  Whether  the  Speaker's  Warrant 
be  valid  beyond  the  Session?— I6iflf. 
Note  (L.)  409- 

5.  Tlie  Chairman  cannot  issue  a 
summons  except  while  the  Committee 
is  sitting,  semble. — Reading,  424. 

(2).  When  compellable  to  give  evi- 
dence, 

1 .  Caution  to  witness  that  he  need 
not  answer  questions  tending  to  crimi- 
nate himself. — Sudbury,  250. 

2.  A  witness  having  stated  that  he 
had  lent  a  voter  a  sum  of  money,  was 
compelled  to  answer  the  question  from 
whom  he  got  ihe  money,  though  he 
objected  to  the  question  on  the  ground 
that  the  answer  might  criminate  him. 
— Southampton^  383. 

3.  Witness  not  compelled  to  state 
what  passed  between  him  and  a  voter, 
upon  his  objecting. — Id,  386. 

4.  WiUiws  compelled  to  answer  a  I 


Witnesses, 

question,  the  answer  to  whidi  hei 
"  might  not  only  criminate  biui 
but  also  others." — Ibid, 

5.  Witness  admonished  that  if 
had  any  objection  to  answer  qi 
put  to  him,  he  should  object  to  Ac 
before  he  answered  them. — Id,  38r. 

6.  Witness  directed  to  state  vfe 
passed  between  him  and  the 
committee  at  a  certain  time,  tboq 
he  objected  that  such  statement 
injure  him. —  Ibid, 

7.  The  witness  still  refusing  to » 
swer  the  question,  and  stating  thitli 
was  of  opinion  the  answer  would  ci 
minate  him,  committed  to  the  coitd 
of  the  Serjeant-at-Arms. — Id,  388. 

8.  Application  to  theCommitteeli| 
direct  witness  in  custody  of  the  *" 
jeant-at-Arms  to  be  brought  b 
them  to  complete  his  examinaMiil 
refused. — Ibid. 

9.  Witness  not  compelled  to 
swer  a  question,  the  answer  to  m 
he  said  would   criminate  him.— li 
390,  391,  392. 

10.  Witness  compelled  to  answer! 
question,  the  answer  to  which  he  said 
would  criminate  him. — Id.  391,  391 

1 1.  A  witness  cannot  refuse  to  an- 
swer a  questiftn  on  the  ground  thai 
answering  it  would  be  a  breach  of  cofr 
iidence,  and  dishonourable  on  his  part 
Id.  393. 

12.  Where  the  witness  refusing  K 
answer  a  question,  though  directed  K 
do  so  by  the  Committee,  was  a  men 
ber  of  the  House,  the  Committee  di 
rected  the  chairman  to  report  tlie  fad 
to  the  House.— W.  395. 

13.  Where  a^uestion  was  put  to 
witness,  a  married  woman,  the  answe 
to  which  might  show  that  her  husbani 
had  received  a  bribe,  the  Committe 
allowed  the  question  to  be  put,  bu 
cautioned  the  witness  that  she  was  no 
bound  to  answer  any  question  calcu 
laled  to  criminate  her  husband. — in 
398. 

14.  The  witness,  a  married  woman 
not  compelled  to  repeat  a  conversalioi 
between  her  husband  and  another  per 
son,  when  it  appeared  probable  tha 
such  conversation  would  show  thai 
her  husband  was  a  parly  to  a  bribe.  - 
Id,  399. 
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15.  The  Committee  compelled  the 
production  of  the  canvass  book  kept 
by  the  witness  at  the  sitting  members' 
committee-room,  no  one  having  had 
access  to  it  but  himself,  and  its  con- 
tents not  being  known  till  shortly  be- 
fore the  election. — Id.  401. 

(3).  Examination  of. 

1.  Cross  examination  of  a  witness 
as  to  another  matter  than  that  imme- 
diately before  the  Committee. — Tho- 
mas  Lf/on*scase,  Wigan,  149. 

2.  A  witness  called  only  to  prove 
the  poll,  not  allowed  to  be  cross-ex- 
amined generally. — Wet/moidh,  106. 

3.  Where  the  petition  prayed  a 
scrutiny  and  the  returning  oflScer  was 
called  to  prove  the  poll-book,  the 
Committee  would  not  allow  him  to 
be  cross-examined  as  to  matters  irre- 
levant to  their  authenticity,  but  affect- 
ing the  validity  of  votes  the  subject  of 
the  scrutiny,  the  petitioner  undfertak- 
ing  to  recall  him,  and  the  sitting 
member  paying  his  expenses. — Black- 
bumy  321. 

(4).  Exclusion  of,  from  Committee 
Room. 

1.  A  witness  who  has  been  present 
during  the  proceedings  before  the 
Committee,  cannot  afterwards  give 
evidence,  when  the  usual  order  for 
the  exclusion  of  witnesses  has  been 
made. — George  Clarke* s  case^  Great 
MarloWy  97. 

2.  A  witness  who  had  been  in  the 
room  only  for  a  few  minutes,  allowed 
to  be  examined. — Sudbury,  251. 

3.  A  vntness  who  had  been  in  the 
Commttee  room  during  the  proceed- 
ings, and  was  then  unexpectedly  to 
himself  summoned  as  a  witness,  m>m 
which  time  he  abstained  from  going 


into  tlie  Committee  room,  was  allow- 
ed to  be  examined. — Thomas  Pilking- 
ton^s  case,  Blackburn,  333. 

4.  A  member  of  the  House  may  be 
examined  as  a  witness,  though  he  has 
been  present  during  the  previous  pro- 
ceedings of  the  Committee. — S<nUh>- 
ampton,  393. 

5.  list  of  persons  to  remain  in  the 
room  as  agents,  though  they  might  be 
called  as  witnesses,  confined  to  per- 
sons professionally  employed. — Read- 
ing, 413. 

6.  Witnesses  to  withdraw  dunng 
the  opening  statement  of  counseL— 
Ibid. 

7.  Witness  attending  in  an  offi- 
cial capacity  for  the  production  of 
documentary  evidence,  allowed  to  re- 
main in  the  room. — Ibid. 

8.  A  person  who  has  been  in  the 
room  during  the  opening  of  the  case, 
but  not  summoned  as  a  witness  till 
afterwards,  cannot  be  examined. — 
Newcastle^nder-Lyme,  444. 

9.  A  person  who  has  been  in  the 
room  during  part  of  the  proceeding, 
cannot  afterwards  be  added  to  the  list 
of  agents  on  one  side  allowed  to  re- 
main in  the  room,  without  the  con- 
sent of  the  other  party. — Ibid, 

10.  Persons  not  professional,  per- 
mitted to  remain  in  the  room  as 
agents,  though  they  might  be  called 
as  witnesses. — Second  Ipswich,  586. 

(5).  Expenses  of. 

The  necessary  expenses  incurred  by 
a  witness  to  enable  nim  to  appear  be- 
fore the  Committee  to  be  examined, 
ordered  by  the  Committee  to  be  paid, 
before  they  required  him  to  give  hb 
evidence. — Southampton,  379 ;  S.  P. 
I^fme  Regis,  4,tO. 
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